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PREFACE 

TO  THE  FIFTEENTH  EDITION. 


The  saccess  of  the  Code  in  diminishing  litigation  must  be 
very  gratifying  to  its  framers,  few  important  cases  having 
arisen  since. 

In  Lord  SheffieUts  and  Simm's  caseSj  the  power  of  bill 
brokers  to  pledge  securities  en  bloc  was  more  than  ques- 
tioned, and  the  resulting  lien  cannot,  as  against  the 
principal,  exceed  the  sum  the  agent  was  authorised  to  raise 
upon  them. 

The  decision  in  the  stolen  securities  case  (67  L.  J.  Q.  B.  601) 
flowed  legitimately  from  the  dictum  of  Lord  Ellenborough 
in  Kinff  v.  MiUonty  that  a  presumption  both  of  bofuifdes 
and  value  exists  in  favour  of  every  holder  of  a  negotiable 
instrument. 

The  long  expected  decision  in  Vagliano  v.  The  Bank  of 
England  was  given  as  these  pages  were  passing  through  the 
Press.  The  case  was,  in  the  words  of  Lord  Selbome, 
<<  covered  by  no  previous  authority,"  and  caused  much 
diversity  of  opinion.  A  merchant  by  blindly  signing  what- 
ever a  mere  clerk  chose  to  set  before  him,  permitted  foiged 
bills  for  a  large  amount,  bearing  his  genuine  acceptance, 
payable  at  the  Bank  of  England,  to  reach  the  Bank  accom- 
panied by  a  letter  of  advice,  also  bearing  his  signature 
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sting  that  they  should  be  paid.  Ob  the  question 
ler  the  Bank  conid  atibstantiate  this  payment  against  the 
mer,  the  C  A.  fotmd  against  the  Bank  both  on  the  point 
)  alleged  negligence  of  the  pkintifT,  and  on  those  under 
^e,  dugentiente  Lord  Esher,  who,  while  not  absolving 
ostotner  from  negligence,  based  his  judgment  on  the 
9  arising  onder  s.  7  of  the  Code.  On  appeal  to  the 
a  of  Lords  this  decision  was  reversed  by  a  large 
ity  and  the  judgment  of  Lord  Esher  upheld.  That  the 
ner's  own  default  misled  the  Bank,  is  the  keynote  of  the 
aents  both  of  the  Lord  Chancellor  and  of  Lord 
rne.  The  Lord  Chancellor  and  Lord  Herscbell  both 
ivith  Lord  Esher  that  a  pretended  payee,  whose  name 
aurposely  selected  to  gain  credence  for  the  forged  bill 
:o  luU  suspicion,  is  "  fictitions  "  within  the  meaning  of 
and  Lord  Selbome,  though  not  expressly  concurring, 
a  the  cases  to  be  much  the  same  in  principle.  And  all 
learned  Lords  uphold  the  view  of  Lord  Esher,  that  the 
language  of  the  Code  must  prevail  over  any  different 
jies  previously  recognized.  Though  whether  any  sach 
ice  arose  in  the  particular  case,  is  donbt«d  by  Lord 
:beU. 

i  cases  of  Oakeley  and  Bolton  and  Tatam  and  Haalary 
show  that  s.  30  of  the  Code  has  shitted  the  burden  of 
both  as  to  bona  fdes  and  value  in  an  action  on  a  bill 
tte,  when  fraud  or  illegality  is  proved  by  the  defence ; 
settling  the  point  regarded  as  doubtfiil  by  Lord  Black- 
in  Jmea  and  Gordon.  The  plaintiff  may  easily  enough 
bona  fides,  if  his  own  be  the  title  in  question;  bat  it 
lot  be  BO  easy  if  he  be  suing  as  executor  or  trustee,  or 
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be  standiiig  on  a  prior  title,  a  contingency  clearly  within 
s.  30. 

In  the  NcUional  Bank  v.  Silksy  the  Court  of  Appeal 
clearly  intimated  that  any  way  of  attempting  to  render  a 
cheque  not  negotiable,  other  than  that  given  in  the  Code 
it«elf,  would  always  have  to  be  considered  on  its  merits,  and 
so  be  uncertain  in  its  effect. 

MAURICE  BARNARD  BYLES. 

ARCHIE  KIRKMAN  LOYD. 

Temple, 
Mkirch  llh,  1891. 


PEEFACE 

TO   THE   FOURTEENTH  EDITION- 


The  Act  to  Codify  the  Law  relatiDg  to  Bills  of  Exchaiigei 
Cheques  and  Promissory  Notes  (46  &  46  Vict.  c.  61)  came 
into  operation  on  the  18th  of  August,  1882 ,  and  introduced 
(with  the  exception  of  two  sections,  68  (2)  and  100)  one 
uniform  law  for  the  whole  of  the  United  Kingdom. 

As  implied  by  the  title,  the  changes  introduced  by  the  Act 
are  not  very  numerous,  the  principal  being — the  recognition 
of  the  inherent  negotiable  quality  of  bills  or  notes  even  with- 
out the  words  "  order  or  bearer,"  unless  there  be  words  pro- 
hibiting transfer  or  indicating  that  intention ;  and  the 
equitable  distribution  of  the  loss  occasioned  by  overholding 
a  cheque  when  the  bank  fails  in  the  interim.  The  holder  of 
an  ofiSce,  for  the  time  being,  may  now  be  payee,  and  payees 
may  be  entitled  in  the  alternative ;  an  indorsement  may  be 
conditional,  but  the  party  paying  may  disregard  the  condition. 
The  duties  of  the  holder  with  regard  to  presentment  for 
acceptance,  presentment  for  payment,  notice  of  dishonour, 
and  qualified  acceptance,  are  clearly  and  amply  set  forth-  A 
renunciation  at  maturity,  to  be  a  discharge  of  the  bill,  must 
be  in  writing,  or  the  bill  be  delivered  up.  The  rule,  that  the 
appointment  of  a  debtor  as  executor  operated  as  a  release, 
had  been  already  overridden  in  Equity,  but  it  may  be  im- 
pliedly repealed  by  Section  61.  Cheques  are  not  necessarily 
inland,  though,  unless  the  contrary  appear  on  their  face,  they 
may  be  treated  as  inland,  as  may  all  other  bills  or  notes  not 
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Bhowicg  the  contrary.  Bestriotive  indorsements  and  quali- 
fied acceptances  are  fully  recognized ;  an  acceptance,  without 
more,  of  a  bill  drawn  payable  at  a  particular  place  being  (as 
before)  a  general  acceptance,  so  that  the  acceptor  is  liable 
even  without  presentment  there,  though  not  so  the  drawer 
and  indorsers ;  but  if  the  bill  be  accepted  payable  at  a  par- 
ticular place,  which  requires  presentment  there  to  render  the 
acceptor  liable  at  all,  a  presentment  there,  too  late  to  charge 
the  drawer  and  indorsers,  will  yet  charge  the  acceptor,  in  the 
absence  of  an  express  stipulation  to  the  contrary. 

Beasonable  time  within  which  to  present  a  bill  on  demand, 
so  as  to  charge  the  drawer  or  indorsers,  is  declared  to  be  a 
mixed  question  of  law  and  fact ;  but  unreasonable  time,  after 
which  an  innocent  transferee  of  such  an  instrument  is  affected 
with  defects  of  title  of  which  he  had  no  notice,  is  made  a 
question  of  fact  only.  Accommodating  parties  become 
liable  as  soon  as  value  is  given,  and  notice  is  immaterial. 
A  non-apparent  alteration  will  not  affect  a  holder  in  due 
course. 

In  this  Edition  the  chronological  order  has  been  followed : 
thus,  the  first  ten  Chapters  are  devoted  to  a  description  of  the 
instrument,  the  next  two  to  the  title  of  the  holder,  the 
following  six  to  his  duties,  and  the  remainder  to  his  rights, 
how  they  may  be  lost  or  qualified,  or  enforced  by  action  or 
proof  in  bankruptcy.  The  substance  of  each  section  of  the 
Code  appears  in  its  appropriate  place  in  the  text,  but  the 
whole  Act  is  given  in  the  Appendix. 

MAURICE  BARNARD  BYLES. 

ARCHIE  KIRKMAN  LOYD. 

Temple, 
June  1st,  1885. 


PEEFACE 

TO   THE   FIRST  EDITION, 


There  is  no  vestige  of  the  existence  of  bills  of  exchange* 
among  the  ancients,  and  the  precise  period  of  their  intro- 
duction is  somewhat  controverted.  It  is,  however,  certain 
that  they  were  in  use  in  the  fourteenth  century.     Indeed, 

*  II  n'y  a  aucun  vestige  de  notre  contrat  de  change,  ni  des  lettres  de 
change,  dans  le  droit  Romain.  Ce  n'est  qu'il  n'arriv&t  quelqnefois  chez 
les  Bomains,  que  Ton  comptfit  pour  quelqu'un  une  somme  d*aigent  dans 
un  lieu  k  une  peisonne,  qui  se  chargeoit  de  lui  en  faire  compter  autant 
dans  un  autre  lieu.  Ainsi  nous  voyons,  dans  les  lettres  de  Cic^ron  k 
Atticus,  que  Cic^ron  voulant  envoyer  son  fils  faire  ses  etudes  k  Ath^nes, 
s'infonne  si  pour  ^pargner  k  son  fils  de  porter  lui-m^me  k  Ath^nes 
Targent  dont  il  y  auroit  besoin,  on  ne  trouveroit  pas  quelque  occasion 
de  le  compter,  k  Rome,  k  quelqu'un  qui  se  chaigeroit  de  le  lui  faire 
compter  k  Athenes. — Epist,  ad  Att,xu,5^;  xv.  25.  Mais  cela  n'dtoit 
pas  la  n^ociation  de  lettres  de  change  telle  qu'elle  a  lieu  parmi  nous ; 
cela  se  faisoit  par  de  simples  mandats.  Cic^ron  chargeoit  quelqu'un 
de  ses  amis  de  Rome  qui  avoit  de  I'argent  k  recevoir  k  Athenes,  de  faire 
tenir  de  Targent  k  son  fils  k  Athenes ;  et  cet  ami,  pour  ex^uter  le 
mandat  de  Cic^ron,  ^rivoit  k  quelqu'un  des  d^biteurs  qu'il  avoit  k 
Ath^es,  et  le  chargeoit  de  compter  une  somme  d'aigent  au  fils  de 
Ciceron.  Au  reste,  on  ne  voit  point  qu'il  se  practiqu&t  chez  les  Remains, 
comme  parmi  nous,  un  commerce  de  lettres  de  change :  et  nous  trouvons 
au  contraire,  en  la  loi  4,  §  1,  ff.  oEe  naut.  Fanu^  qui  est  de  Fapinien,  que 
ceux  qui  pr^toient  de  I'argent  k  la  grosse  aventure  aux  marchands  qui 
trafiquoient  sur  mer,  envoyoient  un  de  leurs  esclaves  pour  recevoir  de 
leur  d^biteur  la  somme  pret^e  lorsqu'il  seroit  arrive  au  port  oil  11  devoit 
yendre  ses  marchandises ;  ce  qui  certainement  n'aurait  pas  it&  n^ces- 
saiie,  si  le  commerce  des  lettres  de  change  edt  iH  en  usage  chez  les 
Remains. 

Quelques  auteurs  out  pr^tendu  que  Tusage  du  contrat  de  change  et 
des  lettres  de  change  est  venu  de  la  Lombardie,  et  que  les  Juift,  qui  y 
^toient  ^tablis,  en  ont  ete  les  inventeurs  :  d'autres  en  attiibuent  llnven- 
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ihey  are  mentioned  as  *'  letteres  d'eschange  "  in  the  English 
Statute  Book  (8  Bio.  2,  c.  S),  as  early  as  the  year  1879 ; 
thongh  we  find  in  our  English  reports  no  decision  relating  to 
them  earlier  than  the  reign  of  James  the  First.* 

It  is  probable  that  a  bill  of  exchange  was,  in  its  original, 
nothing  more  than  a  letter  of  credit  from  a  merchant  in  one 
country,  to  his  debtor,  a  merchant  in  another,  requesting  him 
to  pay  the  debt  to  a  third  person,  who  carried  the  letter,  and 
happened  to  be  travelling  to  the  place  where  the  debtor 
resided.  It  was  discovered  by  experience,  that  this  mode  of 
making  payments  was  extremely  convenient  to  all  parties : — 
to  the  creditor,  for  he  could  thus  receive  his  debt  without 
trouble,  risk  or  expense — to  the  debtor,  for  the  facility  of 
payment  was  an  equal  accommodation  to  him,  and  perhaps 
drew  after  it  facility  of  credit — ^to  the  bearer  of  the  letter, 
who  found  himself  in  funds  in  a  foreign  country,  without 
the  danger  and  incumbrance  of  carrying  specie.  At  first, 
perhaps,  the  letter  contained  many  other  things  besides  the 
order  to  give  credit.  But  it  was  found  that  the  original 
bearer  might  often,  with  advantage,  transfer  it  to  another. 
The  letter  was  then  disencumbered  of  all  other  matter ;  it 
was  open  and  not  sealed,  and  the  paper  on  which  it  was 
written  gradually  shrank  to  the  slip  now  in  use.  The 
assignee  was,  perhaps,  desirous  to  know,  beforehand,  whether 
the  party,  to  whom  it  was  addressed,  would  pay  it,  and 
sometimes  showed  it  to  him  for  that  purpose ;  his  promise 
to  pay  was  the  origin  of  acceptances.     These  letters  or  bills, 

tion  aox  Floientiius,  loisqu'ayant  it&  chasses  de  leur  pays  par  la  £EU!tion 
de  Qibelins,  ils  s'^tablirent  k  Lyon  et  en  d'autres  villes.  II  n*y  a  rien 
8ur  cda  de  certain,  ri  ce  rCexA  que  lee  letiree  de  change  Hoient  en  usage  dh 
le  quatorzihne  Hkle,  Cest  ce  qui  parolt  par  une  loi  de  Yenise  de  ce 
temps  Bur  cette  mati^re,  lapport^e  par  Nicholas  de  Passeribus,  en  son 
livre,  De  Script  PriwU,  lib.  3. — Pothier,  TraitS  du  Contrat  de  Change 
PaHie  Prevn.,  Chap,  1,  s,  1. 

♦  Martin  v.  Boure,  Cio.  Jac.  6. 
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the  representatives  of  debts  due  in  a  foreign  country,  were 
sometimes  more,  sometimes  less,  in  demand ;  they  became, 
by  degrees,  articles  of  traffic ;  and  the  present  complicated 
and  abstruse  practice  and  theory  of  exchange  was  gradually 
formed. 

Upon  their  introduction  into  our  own  country,  other  con- 
veniences, as  great  as  in  international  transactions,  were 
found  to  attend  them.  They  offered  an  easy  and  most 
effectual  expedient  for  eluding  the  stubborn  rule  of  the 
common  law,  that  a  debt  is  not  assignable ;  furnishing  the 
assignee  with  an  assignment  binding  on  the  original  creditor, 
capable  of  being  ratified  by  the  debtor,  perhaps  guaranteed 
by  a  series  of  responsible  sureties,  and  assignable  still  fur- 
ther, ad  infinitum.  Not  only  did  these  simple  instruments 
transfer  value  from  place  to  place,  at  home  or  abroad,  and 
balance  the  accounts  of  distant  cities  without  the  transmis- 
sion of  money ;  not  only  did  they  assign  debts  in  the  most 
convenient,  extensive  and  effectual  manner ;  but  the  value 
of  a  debt  was  improved  by  being  authenticated  in  a  bill  of 
exchange,  for  it  was  thus  reduced  to  a  certain  amount, 
which  the  debtor,  having  accepted,  could  not  afterwards 
unsettle;  evidence  of  the  original  demand  was  rendered 
unnecessary,  and  the  bill  afforded  a  plainer  and  more  in- 
disputable title  to  the  whole  debt.  A  creditor,  too,  by 
assigning  to  a  man  of  property  a  bill  at  a  long  date,  given 
him  by  his  debtor,  could  obtain,  for  a  trifling  discount,  his 
money  in  advance.  Credit  to  the  buyer  was  thus  rendered 
consistent  with  ready  money  to  the  seller,  and  the  recon- 
ciliation of  the  apparent  inconsistency  was  brought  about 
by  a  further  benefit  to  a  third  person,  for  it  was  effected  by 
advantageously  employing  the  surplus  and  idle  funds  of  the 
capitalist.  At  the  first  introduction  of  bills  of  exchange, 
however,  the  English  Courts  of  Law  regarded  them  with  a 
jealous  and  evil  eye,  allowing  them  only  between  merchants ; 
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bat  their  obYions  advantages  booh  compelled  the  Jadges  to 
sanction  their  use  by  all  persons;  and  of  late  years  the 
policy  of  the  Bench  has  been  indastriously  to  remove  every 
impediment,  and  add  all  possible  facilities  to  these  wheels  of 
the  vast  commercial  system. 

The  advantages  of  a  bill  of  exchange  in  reducing  a  debt 
to  a  certainty,  curtailing  the  evidence  necessary  to  enforce 
payment,  and  affording  the  means  of  procuring  ready  money 
by  discount,  often  induced  creditors  to  draw  a  bill  for  the 
sake  of  acceptance ;  though  there  might  be  no  intention  of 
transferring  the  debt.     Such  a  transaction  pointed  out  the 
way  to  a   shorter  mode   of  effecting  the  same  purpose  by 
means  of  a  promissory  note.     Promissory  notes  soon  circu- 
lated like  bills  of  exchange,  and  became  as  common  as  bills 
themselves.     Notes  for  small   sums,  payable  to  bearer  on 
demand,  were  found  to  answer  most  purposes  of  the  ordinary 
circulating  medium,   and  have  at  length,   in  all  civilized 
countries,  supplanted  a  great  portion  of  the  gold  and  silver 
previously    in    circulation.      Great,   however,    as  was    the 
saving,  and  numerous    the    advantages  arising  from    the 
substitution,   it  was    discovered    by    experience    that  the 
dangers  and  inconveniences  of  an  unlimited  issue  of  paper 
money  were  at  least  as  great.     The  Legislature,  have,  there- 
fore, found  it  necessary  to  place  the  issue  of  negotiable 
notes  for  small  sums  under  the  restrictions  which  will  be 
pointed  out  in  this  work  ;  and  experience  has  proved  that  the 
only  mode  of  preserving  paper  money  on  a  level  with  gold,  is 
to  compel  the  utterers  to  exchange  it  for  gold,  at  the  option 
of  the  holder.    And  peradventure  even  then,  unless  the  State 
control  the  issue  of  paper,  on  principles  controverted  and  im- 
perfectly understood  at  present,  the  value  of  the  whole  cir- 
culating medium  may  decline  together,  as  compared  with 
other  commodities  or  the  currency  of  foreign  countries,  and 
the  consequent  tendency  of  the  precious  metals  to  leave  the 
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kingdom  may^  by  narrowing  the    basis  of  the  currency, 
endanger  the  whole  superstracture. 

During  the  suspension  of  cash  payments  and  the  circu- 
lation of  one  pound  notes,  nearly  every  payment  in  this 
country  was  made  in  paper.  And  some  idea  m^y  be  formed 
of  the  immense  amount  of  property  now  afloat  in  bills  and 
notes,  when  it  is  considered  that  all  payments  for  our 
immense  exports  and  imports,  almost  every  remittance  to 
and  from  every  quarter  of  the  world,  nearly  every  payment 
of  large  amount  between  distant  places  in  the  kingdom,  and 
a  large  proportion  of  payments  in  the  same  place,  are  made 
through  the  intervention  of  bills ;  not  to  mention  the  amount 
of  common  promissory  notes,  at  long  and  short  dates,  the 
notes  of  the  Bank  of  England  and  country  banks,  and  the 
universal  and  daily  increasing  use  of  cheques.  It  will  not, 
perhaps,  be  an  unreasonable  inference  that  the  bills  and 
notes  of  all  kinds,  issued  and  circulated  in  the  United 
Kingdom  in  the  space  of  a  single  year,  amount  to  many 
hundred  millions. 

Simple  as  the  form  of  a  bill  or  note  may  appear,  the  rights 
and  liabilities  of  the  different  parties  to  those  instruments 
have  given  rise  to  an  infinity  of  legal  questions,  and  multi- 
tudes of  decisions — a  striking  proof  of  what  the  experience 
of  all  ages  had  already  made  abundantly  manifest, — that  law 
is,  in  its  own  nature,  necessarily  voluminous ;  that  its  com- 
plexity and  bulk  constitute  the  price  that  must  be  paid  for 
the  reign  of  certainty,  order,  and  uniformity ;  and  that  any 
attempt  to  regulate  multiform  combinations  of  circumstances 
by  a  few  general  rules,  however  skilfully  constructed,  must 
be  abortive. 

In  France  this  subject  has  been  briefly  but  luminously 
treated,  first  by  Dupuy  de  la  Serra,  in  a  little  book  entitled 
"  UArt  des  Lettres  de  Change,*'  and  afterwards  by  Pothier, 
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whose  work  as  well  as  his  other  performances^  and  in  par- 
ticular the  Traite  dea  Obligations,  evinces  a  profound  ac- 
quaintance with  the  principles  of  jurisprudence,  and  extra- 
ordinary acumen  and  sagacity  in  their  application ;  the  result 
of  the  laborious  exercise  of  his  talents  on  the  Boman  law. 
There  cannot  be  a  greater  proof  of  the  surpassing  merit  of 
his  works,  than  that,  after  the  lapse  of  more  than  half  a 
century,  and  a  stupendous  revolution  in  all  the  institutions 
of  his  country,  many  parts  of  his  writings  have  been  incor- 
porated, word  for  word,  in  the  new  Code  of  France.  The 
Traite  du  Contrat  de  Change  is  often  cited  in  the  English 
Courts  of  Law.  "  The  authority  of  Pothier,"  says  the 
present  learned  Chief  Justice  *  of  the  Common  Pleas,  "  is 
as  high  as  can  be  had  next  to  the  decision  of  a  Court  of 
Justice  in  this  country ;  his  writings  are  considered  by  Sir 
William  Jones  as  equal,  in  point  of  luminous  method,  appo- 
site examples,  and  •  a  clear  manly  style,  to  the  works  of 
Littleton  on  the  Laws  of  England.''  t 

In  this  country,  the  growth  of  the  law  on  bills  and  notes 
has  been  almost  proportionate  to  the  increase  of  those  instru- 
ments ;  insomuch  that  within  the  last  sixty  years  the  reported 
decisions  upon  them,  in  law,  equity,  and  bankruptcy,  would 
fiU  many  volumes.  Numerous  have  been  the  attempts  to 
reduce  the  mass  of  authorities  to  the  shape  of  a  regular 
treatise ;  but  amongst  all  these,  two  only  are  now  in  common 
use  in  the  Profession,  the  treatise  of  Mr.  Chitty,  and  the 
summary  of  Mr.  Justice  Bayley.I 

*  Lord  Chief  Justice  Best 

t  Cox  v.  Troy,  5  B.  &  A.  481.  There  is  now  also  an  able  <  modem 
French  work  on  the  same  subject  by  M.  Nouguier.  In  America  have 
recently  appeared  the  Commentaries  of  Mr.  Justice  Story  on  the  Law 
of  Bills  of  Exchange,  and  his  Commentaries  on  the  Law  of  Promissory 
Notes. 

{  Mr.  Roscoe's  Digest  and  Mr.  Johnson's  book  had  not  appeared 
when  these  observations  were  written. 

B.B.E.  h 
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The  work  of  the  learned  Jodge  is  written  with  the  greatest 
circumspection ;  but  it  is  now  oat  of  print,  and  the  latest 
edition  some  years  old.^ 

Mr.  Chitty's  treatise  is  a  laborious  and  full  collection  of 
almost  all  the  cases,  by  an  eminent  counsel,  the  extent  of 
whose  legal  acquirements,  and  the  readiness  of  their  applica- 
tion, can  only  be  appreciated  by  those  who  have  been  in  the 
habit  of  personal  intercourse  with  him.  But  the  size  of  the 
book  is  an  objection  with  many,  and  a  cloud  of  authorities 
will  sometimes  obscure  the  most  luminous  arrangement. 

This  little  work  does  not  aspire  to  compete  with  either  of 
the  above  learned  performances,  but  merely  to  supply  a  want, 
felt  by  many,  of  a  plain  and  brief  summary  of  the  principal 
practical  points  relating  to  bills  and  notes,  supported  by  a 
reference  to  the  leading  or  latest  authorities.  In  many  cases 
the  reader  will,  however,  find  the  law  laid  down  in  the  very 
words  of  the  judgment,  a  plan  which  the  Author  has  been 
induced  to  adopt,  partly  that  those  who  may  not  have  ready 
access  to  the  authorities  may  be  satisfied  that  the  law  is 
correctly  stated ;  and  partly  because  he  distrusted  his  own 
ability  to  enunciate,  on  so  complicated  a  subject,  a  general 
rule,  neither  too  narrow  nor  too  wide,  beset,  as  almost  all 
such  general  rules  now  are,  with  numerous  qualifications  and 
exceptions.  No  pains  have  been  spared  to  render  the  subject 
intelligible.  How  far  the  book  is  likely  to  be  useful  in 
practice,  it  is  for  others  to  determine. 

JOHN   BARNARD  BYLES. 

Innbr  Tkmpue, 

im  April,  1829. 


*  A  new  edition  has  Bince  been  published. 
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CHAPTER 
I. 


A  BnJi  of  Exchange  is  an  unconditional  order  in  writing  Explanation 
addressed  by  one  person  to  another,  signed  by  the  person  of  terms. 
giving  it,  requiring  the  person,  to  whom  it  is  addressed,  to 
pay  on  demand  ;  or  at  a  fixed  or  determinable  future  time  ; 
a  sum  certain  in  money  to,  or  to  the  order  of,  a  specified 
person  or  to  bearer  (a). 

No  precise  form  of  words  is  essential  to  the  validity  of  a 
bill  of  exchange,  provided  it  substantially  complies  with 
the  above  definition  (6) ;  but  it  must  be  an  imconditional 
order  (though  it  may  be  accepted  conditionally),  and  it 
must  not  order  any  act  to  be  done  in  addition  to  the  pay- 
ment of  money,  or  it  will  not  be  a  bill  of  exchange  (c). 

The  sum  is  certain  within  the  above  definition  though  it 


(a)  Code,  s.  3.  It  is  said  that 
it  was  foimerly  essential  in  a  bill 
of  exchange  that  it  shoald  be 
drawn  in  one  place  and  payable 
in  another ;  no  such  requisite 
now  exists  by  the  law  of  Eng- 
land, though  it  is  in  general  other- 
wise according  to  the  definitions 
in  the  codes  prevailing  on  the 
continent  of  Euroi)e  ;  see  note  of 
Serjeant  Manning  to  Miller  v. 
Thomps(m,  4  M.  &  G.  260. 

{b)  Chadxmck  v.   Allen,  Stra, 

S.  B*  E« 


706  ;  Peto  v.  Reyiwlds,  9  Ex.  410 ; 
Reynolds  v.  Peto,  11  Ex.  418. 

(c)  Code,  8.  3  (3).  To  be  a  bill 
it  must  not  order  payment  to  be 
made  out  of  a  particular  fund; 
but  it  may  indicate  the  particular 
fund  out  of  which  the  drawer  is 
to  reimburse  himself,  or  the  par- 
ticular account  to  be  debited,  or 
the  transaction  out  of  which  the 
bill  arose  :  Code,  s.  3  (2)  and  (3) ; 
Griffin  r.  JFeatherby,  L.  B.,  8 
Q.  B.  763. 

B 


2  General  Observations  on  a  Bill  of  Exchange. 

CHAPTER  Ijq  payable  with  interest,  by  stated  instalments  with  or 
•  without  a  proviso  making  the  whole  due  on  default  of  any 

instalment,  or  according  to  an  indicated  rate  of  exchange  or 
a  rate  to  be  ascertained  as  directed  by  the  bill  {d). 

The  person  signing  is  called  the  drawer,  the  person  to 
whom  it  is  addressed  is  called  the  drawee,  and  the  person  to 
receive  the  money  the  payee. 

When  the  drawee  has  undertaken  to  pay  the  bill,  he  is 
called  the  acceptor. 

The  bill  may  also  be  drawn  payable  to  the  drawer  or  to 
his  order,  or  to  the  drawee  or  his  order  (e). 

If  the  bill  is  made  payable  to  C.  or  bearer,  C.  may 
transfer  the  bill  to  D.  by  merely  delivering  it  into  his 
hands,  and  D.  then  stands  in  the  same  situation  with 
regard  to  the  acceptor  as  C.  the  original  payee  did(/). 

If  the  bill  be  payable  to  C,  to  C.'s  order,  or  to  C.  or 
order,  C.  cannot  then  transfer  except  by  a  written  order, 
usually  on  the  back  of  the  bill,  called  an  indorsement  and 
delivering  it,  after  which  C.  is  called  the  indorser,  and  D.,  if 
named  in  the  indorsement,  the  indorsee ;  if  no  one  be  named 
in  the  indorsement  the  bill  then  becomes  payable  to 
bearer. 

Every  contract  on  a  bill  or  note  is  incomplete  and  revo- 
cable until  delivery  (^). 

Holder  is  a  general  word,  and  means  payee  or  indorsee 
of  a  bill  in  possession  of  it,  or  bearer  of  a  bill  payable  to 
bearer  (A). 

Holder  in  due  course  is  one  who  has  taken  a  bill  com- 
plete and  regular  on  its  face,  before  it  was  due  and  without 
notice  of  any  previous  dishonour,  in  good  faith  and  for 
value,  and  without  notice  at  the  time  of  any  defect  in  his 
transferor's  title.  Every  holder  is  primd  facie  a  holder  in 
due  course  (t). 

No  one  but  the  holder  can  maintain  an  action  in  his  own 
name  on  a  bill  of  exchange  or  promissoiy  note  (/). 


{d)  Code,  8.  9  (1). 

(c)  Where  in  a  bill  drawer  and 
drawee  are  the  same  person,  or 
the  drawee  is  a  fictitious  person, 
or  a  person  not  having  capacity 
to  contract,  the  holder  may  treat 
it  at  his  option,  either  as  a  bill  or 
a  note.     Code,  s.  5. 

(/)  For  brevity's  sake,  it  is 
convenient  to  call  the  drawer  A., 
the  acceptor  B.,  the  payee  C, 
and  the  nrst  indorsee  D. 

(g)  Delivery  means  transfer  of 
possession,  actual  or  constnictivc. 


Code,  ss.  2,  21,  84,  and  89. 

(A)  Code,  8.  2. 

(i)  Code,  ss.  29  (1)  and  80  (2). 
Holder  in  due  course  shortens 
considerably  the  former  lengthy 
definition,  **bo7id  fide  holder  for 
value  before  due  without  notice." 

U)  Code,  s.  38  (1).  A  man  who 
has  no  interest  in  the  bill  nor 
possession  of  it,  but  only  lends 
his  name  for  the  purpose  of  suing 
on  it,  is  not  the  holder.  EmTiuU 
V.  Tottenham,  8  £x.  884 ;  OiU  v. 
Lord  Chesterfield^  ibid. ;  Sainsbury 
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By  the  common  law  of  England  no  contract  or  debt  is    CHAPTER 
assignable,  our  ancestors  appearing  in  the  time  of  simpli-  ^' 

city  to  have  apprehended  from  such  transfers  much  oppres-  rp^^  T)eculiar 
sion  and  litigation.     But  mercantile  experience  has  proved  qaalities  of 
the  assignment  of  debts  to  be  indispensable,  and  bills  of  contracts  on 
exchange  to  be  the  most  convenient  instruments  for  facili-  hills  or  notes, 
tating,   securing,  and  authenticating  the  transfer.     They 
have,  therefore,  come  into  universal  use  among  all  civilized 
nations,  and  the  common  law  has  recognized  them  as  part 
of  the  Law  Merchant.    And   though   the   rigidity  of  the 
conmion  law  has  now  been  relaxed  (36  &  37  Vict  c.  66, 
s.  25)  to  the  extent  of  making  debts  and  other  legal  choses 
in  action  assignable  by  writing  (written  notice  being  given 
to   the   debtor),  yet  bills  and  notes  retain  their  superior 
convenience    in  being  assignable  by  simple  delivery,   or 
indorsement  and  delivery,  according  to  the  requirements 
above  explained. 

The  common  law,  again,  distinguishes  contracts  into  two 
kinds :  contracts  imder  seal  or  by  deed,  and  contracts  not 
under  seal  or  simple  contracts.  Contracts  under  seal  are 
valid  without  consideration;  simple  contracts  are  not 
enforceable  unless  consideration  be  averred  and  proved. 

All  the  contracts  arising  on  a  bill  of  exchange  arc  simple 
contracts,  but  they  differed  in  the  eyes  of  the  common  law 
from  other  simple  contracts  in  these  two  particulars  :  first, 
that  the  benefit  of  the  contract  has  long  been  assignable 
at  law,  and  its  obligation  communicable  (k)  ;  secondly,  that 
consideration  will  be  presumed  till  the  contrary  appear  (l). 

V.  Parkinson,  ibid.    But  if  before  which  are  part  of  tbc  law  mer- 

action  it  be  indorsed  and  delivered  chant,    sncn   as    the   assignable 

to  an  agent  without  his  princii)ars  qualities   of  bills  of   exchange, 

knowl^ge,    and    the    principal  or  bills  of  lading,  or  the  general 

after  action  brought  ratifies  the  lien  of  bankers  on  the  securities 

ddivery,  that  ratification  will  re-  of  their  customers.      **When," 

lato  back,  and  make  the  agent  says  Lord  Campbell,  ''a  general 

holder  from  the  tinie  of  delivery.  usage  has  been  judicially  ascer- 

Ancona  v.  Marks,  31  L.  J.,  Ex.  tained  and  recognized,  it  becomes 

168  ;  7  fl.  &  N.  686.  part  of  the  law  merchant,  which 

If  a  man  find  or  steal  a  bill.  Courts  of  justice  are  bound  to 
though  his  mere  possession  will  know  and  recognize."  Brandao 
give  him  the  right  to  retain  the  v.  BameU,  3  C.  B.  530 ;  6  M.  & 
instrument  as  against  strangera,  G.  665.  The  indorsement  of  a 
yet  he  cannot  sue  on  the  bil^  for  bill  of  lading  formerly  only  as- 
under a  traverse  of  the  indorse-  signed  the  property,  but  did  not 
ment  or  delivery  to  him,  which  transfer  the  contract.  Thompson 
he  must  allege  in  his  statement  v.  Doininy,  14  M.  &  W.  403. 
of  claim,  the  real  facts  may  be  But  now  by  18  &  19  Vict.  c.  Ill, 
shown.  MarstouY.  Allen^^aL.9[,  the  rights  of  action  pass  to  the 
W.  494.  indorsee. 

ije)  Code,  ss.  8  and  31.     It  was  (/)  Code,  s.  30. 
neyer  necessary  to  plead  usages 

B  2 
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Effect  of 
drawing  or 
indoising. 


4  Oe^ieral  Observations  on  a  Bill  of  Exthange. 

The  legal  effect  of  drawing  a  bill,  payable  to  a  third 
person,  is  a  conditional  contract  by  the  drawer  to  pay  the 
payee,  his  order,  or  the  bearer,  as  the  case  may  be,  if  the 
acceptor  do  not.  The  effect  of  accepting  a  bill,  or  making 
a  note,  is  an  absolute  contract,  on  the  part  of  the  acceptor 
of  the  one,  or  maker  of  the  other,  to  pay  the  payee,  his 
order,  or  the  bearer  as  the  instrument  may  require.  The 
effect  of  indorsing  is  a  conditional  contract,  on  the  part  of 
the  indorser,  to  pay  the  immediate  or  any  succeeding  in- 
dorsee, or  bearer,  in  case  of  the  acceptor's  or  miner's 
default. 

How  far  bills  Bonds,  biUs,  notes,  and  other  securities  are  not  the  sub- 
*°^  ^°^*^^  jects  of  larceny  at  common  late.  For  the  words  bona  et 
SatteS^*^  ®*  catalla  used  in  indictments  "  do  not  of  their  proper  nature," 
says  Lord  Coke, "  extend  to  charters  and  evidences  concern- 
ing freehold,  or  inheritance,  or  obligations,  or  other  deeds 
or  specialties,  being  things  in  action  "  (m).  And  these  obser- 
vations, as  to  obligations  and  deeds,  are  at  common  law 
applicable  also  to  bills  of  exchange  and  promissory  notes. 
In  an  indictment,  bills  or  notes  ought  not  in  strict  pro- 
priety to  be  described  as  chattels  (n).  But  for  almost  all 
purposes,  they  are  comprehended  under  the  general  words 
^^ goods  and  chattels"  or  either  of  them,  and  as  such  are 
forfeitable  to  the  crown,  and  may  be  the  subject  of  reputed 
o^vnership  or  fraudulent  transfer  (o). 

Maj  be  taken  -^^  common  law,  neither  money  nor  securities  for  money 
in  execution,  could  be  taken  in  execution,  at  the  suit  of  a  subject.  But 
the  1  <&  2  Vict  c.  110,  s.  12,  rendered  money,  bank  notes, 
cheques,  bills,  promissory  notes  and  other  securities  for 
money  liable  to  be  taken  in  execution.  The  money  and 
bank  notes  are  to  be  handed  over  by  the  sheriff  to  the 
execution  creditor,  and  the  sheriff,  on  receiving  a  sufficient 
indemnity,  is  to  sue  in  his  own  name. 

Bills  and  notes  may  be  taken  under  an  extent. 

Where  a  bill        A  bill,  cheque,  or  note,  or  an  indorsement  thereon  made 
or  note  might 


(m)  Calye'sca^Cf  8  Co.  Rep.  33  ; 
4  Bla.  Com.  234  ;  2  East,  P.  C. 
597.  But  now  by  24  &  25  Vict. 
c  96,  6S.  1,  27,  they  arc  for  the 
purposes  of  that  Act  relatiug  to 
larceny  comprehended  within  the 
words  **txi/waWe  securities"  and 
the  word  '*  property." 

(n)  4  Bla.  Com.  234  ;  2  East, 
P.  C.  16,  8.  87,  Sadi  and  Morrises 


ease, 

(o)  Slade*s  case,  4  Co.  Rep.  93 ; 
Bullock  V.  Dodds,  2  B.  &  A.  258 ; 
RycUl  V.  Rolle,  1  Atk.  165  ;  1  Ves. 
sen.  863  ;  Eomhlowcr  v.  Proud^  2 
B.  &  A.  327  ;  Cumming  y,  Bailey, 
6  Bing.  363 ;  4  Moo.  &  P.  36 ; 
Edwards  v.  Cooper,  11  Q.  B.  33. 
See,  too,  post,  Chapter  on  Bakk- 

BUPTCY. 
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before  the  Act  1  Vict.  c.  26,  might  have  had  a  testamentary    CHAPTER 

effect.     A  testator  gave  three  cheques,  at  diflferent  times, ' 

to  a  lady,  and  on  the  corresponding  parts  of  the  cheque  book  operate  as  a 
were  found  entries  by  him  to  the  effect  that  they  were  given  testamentarj 
as  a  prevision  for  her  in  case  of  his  death.     The  cheques  inBtrument. 
were  held  to  be  testamentary  instruments,  giving  cumulative 
legacies  (/?).     Parol  evidence  is  inadmissible  to  show  that  an 
instrument  was  only  to  be  payable  in  case  of  the  testator's 
death  {q).    An  indorsement  on  a  note  as  "  I  give  this  note 
to  C.  D.,"  might  have  been  testamentary  (r). 

A  bill  or  promissory  note  may,  in  some  cases,  be  a  decla-  As  a  declara- 
ration  of  trust  («).  *io^  «^  <^""*^- 

(/>)  Bartholomew  v.  Henley ^  3  which  bills  and  notes  will  pass 

Phill.  317.  under  a  will,  or  as  a   ** donatio 

(q)  Woodbridge  v.    Spooner,   3  mortis caiisd"  see  the  Chapter  on 

B.  ft  A.  233  ;  1  Chit  R.  661.  Negotiation. 

(r)  Chatoorth  r.  Beech,  4  Ves.  {s)  Murray  v.  Glasse,  23  L.  J., 

565.    For  the  circumstances  under  Chan.  126. 
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A  PROMISSORY  note,  or,  as  it  is  frequently  called,  a  note 
of  hand,  is  an  unconditional  promise  in  writing,  made  by 
one  person  to  another,  signed  by  the  maker,  to  pay  on 
demand,  or  at  a  fixed  or  determinable  future  time,  a  sum 
certain  in  money  to,  or  to  the  order  of,  a  specified  person, 
or  to  bearer  (a).  A  promissory  note  is  inchoate  and  incom- 
plete imtil  delivery  thereof  to  the  payee  or  bearer  (6).     The 


(a)  Code,  8.  83  (1) ;  Storm  v. 
Stirling^  8  E.  &  B.  842 ;  Couner. 
Stirling,  6  £.  &  B.  333 ;  2  Bla. 
Com.  467. 

(6)  Sect.  84  ;  Chapman  v.  Cot- 
trdlf  34  L.  J.,  Ex.  186.  It  may, 
perhaps,  be  worthy  of  notice  that 
while  sect.  21  treats  of  contracts 
on  a  bill  as  being  incomplete  till 
delivery,  and  by  sect  89  (1)  is 
made  to  apply  to  notes  ;  sect.  84 
speaks  of  the  note  itself  as  being 
inchoate  and  incomplete  until  the 
first  deliveiy  or  issae.  This  may 
create  a  difference  between  the 
first  and  any  subsequent  delivery 


of  a  promissory  note ;  though 
more  probably  it  is  only  on  acci- 
dental variance  of  expression,  as 
there  is  no  case,  it  is  believed, 
which  draws  any  distinction  be- 
tween the  maker  of  a  note  and 
the  acceptor  of  a  bill  so  far  as 
regards  the  necessity  and  effect 
of  delivery ;  while  the  reasoning 
in  Cox  V.  Troy  (5  B.  &  A.  474) 
was  expressly  applied  to  a  note  in 
Chapman  v.  CoUrelL  But  the 
cases  are  not  qmtie  parallel,  for 
the  original  dehvery  or  issue  of  a 
bill  is  by  the  drawer,  who  till 
acceptance  is  the  principal  debtor. 
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sum  of  mgney  is  certain  though  payable  with  interest,  or 
by  stated  instalments,  with  or  without  a  proviso  making 
the  whole  due  on  default  of  any  instalment,  or  according  to 
an  indicated  rate  of  exchange,  or  one  to  be  ascertained  as 
directed  by  the  note  itself  (c). 

At  common  law  no  note  of  hand  was  transferable ;  and  Formerly  not 
before  the  stat.  3  &  4  Anne,  c.  9  (now  repealed  (d) ),  it  was  negotiable. 
the  opinion  of  Lord  Holt  and  nearly  all  the  judges,  that 
no  action  could  be  maintained,  even  by  the  payee,  on  a 
promissory  note,  as  an  instrument,  but  that  it  was  only 
evidence  of  a  debt  {e).  That  statute  first  made  promissory 
notes  assignable  and  indorsable  like  bills  of  exchange,  and 
enabled  the  holder  to  bring  his  action  on  the  note  itself. 
Foreign  notes  were  held  to  be  within  this  statute.  "  They 
are,"  observes  the  Ck)urt  of  King's  Bench,  "  within  the  words 
and  spirit  of  the  Act ;  the  words  are  '  all  notes.'  The  Act 
vras  made  for  the  advancement  of  trade,  and  ought  therefore 
to  receive  a  liberal  construction.  It  is  for  the  advantage  of 
commerce  that  foreign,  as  well  as  inland  bills,  should  be 
negotiable "  (/).  It  was  once  doubtful  whether  this  Act 
made  English  notes  assignable  abroad,  but  it  is  now  decided 
that  it  did  so  {g), 

A  note  cannot  be  made  by  a  man  to  himself,  but  if  such  Note  by  a  man 
an  instrument  be  made  to  his  order,  and  indorsed,  it  then  ^  Wmself. 
becomes  a  note,  and  is  payable  to  bearer,  or  indorsee  or 
order,  according  as  the  indorsement  is  blank  or  special  {h). 
Nor  can  there  be  a  note  by  the  maker  to  himself  and 


(c)  Code,  88.  9  and  89. 

(e^)  Code,  Sched.  II. 

(«)  Buller  V.  Cripm^  6  Mod.  29 ; 
Gierke  y.  Martin,  2  Ld.  Raymond, 
757  ;  Story  r,  Atkins,  ib.  1427  ;  2 
Stra.  719  ;  Brown  v.  Harraden,  4 
T.  R.  148  ;  Frier  v.  Bridgman,  2 
East,  859. 

(/)  Milne  v.  Graham,  1  B.  & 
C.  192  ;  2  D.  &  R.  294  ;  Eouriel 
V.  Morris,  8  Camp.  303  ;  Bentley 
V.  Northouse,  1  M.  &  M.  66.  At 
one  time  it  was  thonght  that  the 
Act  did  not  extend  to  notes  made 
abroad.  Carry. Shaw, "Bayley, 23. 

(g)  De  la  Chaumette  v.  Bank  of 
England,  9  B.  &  C.  208. 

(A)  Code,  s.  83  (2).  Browne  v. 
De  Winion,  17  L.  J.,  C.  P.  281  ; 
6  C.   B.   886;  Hooper  v.    WU^ 


liams,  9  Ex.  ]3  ;  Qay  v.  Lander , 
17  L.  J.,  C.  P.  286 ;  6  C.  B.  836  ; 
Wood  V.  MytUyii,  10  Q.  B.  805 ; 
Flight  V.  McLean,  16  M.  &  W.  51. 
So,  in  America,  it  has  been  held 
that  an  instrument  payable  to  the 
maker  and  indorsea  by  him,  is  a 
promissory  note.  Maldoic  v.  Cald- 
well, 7  Mia<).  563.  And  see  55 
Geo.  III.  c.  184,  Sched.  Pt  I. 
In  Absolon  y.  Marks,  11  Q.  B. 
19,  the  defendant  was  held  liable 
on  a  note  made  by  himself  and 
others,  promising  to  pay  **to 
our  and  each  of  our  order,"  but 
indorsed  by  him  alone. 

A  note  by  a  man  to  himself 
seems  not  to  be  within  the  defi- 
nition iu  Code,  s.  83  (1),  unless 
8.  8  (4)  remoTes  the  diflSculty. 
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CHAPTER   another  man  (t).     Nor  a  joint  note  by  the  maker  and  others 
II'  to  himself;  but  such  a  note,  if  joint  and  several,  may  be 

valid  at  the  suit  of  the  payee,  as  to  the  several  contracts  of 
his  co-makers  (Jc). 


Joint  and 
sevcraL 


A  note  may  be  made  by  two  or  more  makers,  and  they 
may  be  liable  thereon  jointly,  or  jointly  and  severally, 
according  to  its  tenour(/).  A  note  signed  by  more  than 
one  person  and  beginning  "we  promise,  &c.,"  is  a  joint 
note  only.  Joint  and  several  notes  usually  express  that 
the  makers  jointly  and  severally  promise;  but  a  note 
signed  by  more  than  one  person,  and  running,  "  I  promise 
to  pay,"  is  several  as  well  as  joint  (m).  So  a  note  beginning 
in  the  singular,  "I  promise,"  and  signed  by  one  partner 
for  himself  and  his  co-partners,  is  the  joint  note  of  all,  and 
has  been  held  to  be  also  the  several  note  of  the  signing 
party  (n), 

A  joint  and  several  note,  though  on  one  piece  of  paper, 
comprises,  in  reality  and  in  legal  effect,  several  notes  (o). 
Thus,  if  A.,  B.,  and  C.  join  in  making  a  joint  and  several 
promissory  note,  there  are,  in  effect,  four  notes.  There  is 
the  joint  note,  of  the  three  makers,  and  there  are  also  the 
several  notes  of  each  of  the  three  (jp).     The  joint  note  may 


(i)  MoffcU  V.  Van  Millingen,  2 
6.  i  P.  124,  n.  ;  Mainwaring  v. 
Newman^  ibid.  120  ;  Teague  r. 
Hubbard,  8  B.  &  C.  345  ;  but  in- 
dorsement apparently  will  remove 
the  difficulty.  Qucere^  vm  to  the 
effect  of  survivorship. 

(it)  Bfceham  v.  S^niih,  27  L.  J., 
Q.  B.  257 ;  £.  B.  &  E.  442. 

(l)  Sect.  85  (1). 

(m)  Code,  s.  85  (2).  Afarch  v. 
Ward,  Peake,  180  ;  Clerk  v. 
Slackstoek,  Holt,  N.  P.  C.  474. 
So  held,  too,  in  America,  ffem^ 
menway  v.  Stmit,  7  Mass.  58  ; 
Bamett  v.  Skinner,  2  Bay.  88  ; 
Monaon  v.  Drakley,  16  Amer.  R. 
74.  So  a  bond  in  the  singular 
number,  executed  by  several,  is 
several  as  well  as  joint.  Saycr  v. 
Chaytor,  1  Lutw.  695  ;  Oalvfay 
V.  Matlhew,  1  Camp.  403  ;  10 
East,  264.  As  to  a  joint,  or 
joint  and  several,  ^varrant  of 
attorney,  see  Dalrymple  v.  Frascr^ 
15  L.  J.,  C.  P.  193  ;  2  C.  B.  698. 

(n)  Doty  V.  Smith,  11  Johns. 
Amer.  Rep.  548 ;  Hall  v.  Smith, 
1  B.  &  a  407  ;  2  D.  A;  R,  584  ; 


Oalway  v.  JUatthojp,  1  Camp.  403. 
But  Ball  V.  Smith  seems  to  be 
overruled  in  Ex  parte  Buckley,  14 
M.  &  W.  475 ;  15  L.  J.  Bkcy.  8. 
See  also  Maclae  v.  Sutherland,  3 
£.  &  B.  1. 

(o)  PletxJusr  v.  DyU,  2  T.  R.  6, 
Ashurst,  J. ;  Owen  v.  WUkinson, 
28  L.  J.,  C.  P.  8 ;  5  C.  B.,  N.  S. 
526. 

(p)  See  the  observations  of 
Parke,  B.,  in  King  v.  Hoare,  13 
M.  k  W.  506,  followed  in  Brins- 
mtad  V.  Uarriami,  L.  R.,  6  C.  P. 
584  ;  Bulbeek  v.  Janes,  5  Jnr., 
N.  S.  1317  ;  Beecham  v.  Sviiih, 
£.  6.  k  £.  442.  In  such  a  case 
the  payee  might  sue  the  three, 
or  each  singly ;  he  could  not  do 
both.  Streatjield  v.  Halliday,  2 
T.  R.  782.  But  see  now  Ord.  xvi. 
r.  6,  enabHng  the  plaintiff  to  join 
any  or  all  persons  severally,  or 
jointly  and  severally,  liable  on 
any  one  contract  including  parties 
to  bills  and  notes ;  and  Davie* 
V.  Jenkins,  L.  R.,  1  Chan.  D. 
696. 
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be  valid  although  the  several  notes  are  void  {q).    Yet^  for    CHAPTER 
some  purposes,  it  is  still  one  contract.     Thus,  an  alteration  II. 

which  affects  the  liability  of  one  maker  vitiates  the  entire 

instrument  (r). 

In  case  of  a  note  on  its  face  joint,  or  joint  and  several,  it  Where  there 
is  conceived  that  evidence  to  show  that  one  maker  is  surety  "  principal 
for  the  other  (<)  was  inadmissible  at  law,  if  the  question  *^   ^^^  ^' 
arose  between  the  creditor  and  the  surety ;  but  evidence  to 
that  effect  has  been  received  (t).     Where,   however,   the 
question  arises  between  the  principal  debtor  and  the  sureties 
in  an  action  for  indemnity  or  contribution,  such  evidence  is 
admissible. 

Joint  debtors  equally  liable,  as  between  themselves  (not  Contribution 
being  general  partners  (u) ),  are  severally  entitled  at  law  to  ^^^'^c®^  3^"^^ 
contribution  (x),  even  against  the  executor  of  a  contribu-  ™*  ^"* 
tory  (j/).      Therefore,  one  of  several  joint,    or  joint  and 
several  makers  of  a  note,  who  pays  more  than  his  share, 
may  maintain  an  action  against  another  for  contribution ; 
and  he  may  also  on  giving  a  proper  indemnity,  sue  his 
companion  on  the  instrument  in  the  creditor's  name,  and 


{q)  MacUk  y.  SutJierland,  8  £. 
&  B.  1 ;  or  the  joint  note  be  dis- 
charged in  bankruptcy  leaving 
the  separate  notes  intact.  See 
Simpson  y.  Henning,  L.  B.,  10 
Q.  B.  406. 

(r)  Oardner  v.  Walsh,  5  K  & 

B.  91. 

(»)  Pri/x  y.  Edmunds f  10  B. 
k   C.  678 ;  Slrojig  y.  Foster,  17 

C.  B.  201  ;  but  see  MarUey  v. 
BayeoU,  2  E.  &  B.  46. 

(0  OarreU  y.  Jull,  S.  N.  P. 
877  ;  and  see  the  observations  of 
Williams,  J.,  in  Reynolds  v. 
Wheder,  30  L.  J.,  C.  P.  351  ;  10 
C.  R,  N.  S.  661 ;  Hall  v.  WiU 
coaR,  1  U,  k  Rob.  58.  The  ad- 
mission of  such  evidence  seems 
to  contravene  the  j^eneral  rule  of 
law,  that  parol  evidence  is  inad- 
missible to  vary  or  explain  a 
written  contract.  Where  the  in- 
doisee  sues,  another  objection  in- 
terposes, that  the  indorsee  would 
be  affected  by  a  contract  of  which 
he  had  no  notice.  Besides,  from 
the  case  of  Fentum  v.  Pocodcs, 
6   Taunt.    192 ;   1   Marsh.    14, 


which  has  been  recognized  as  law 
ever  since  it  was  decided,  this 
general  principle  seems  to  result, 
that  parties  to  a  negotiable  secu- 
rity shall  be  held  to  the  conse- 
quences of  the  characters  which 
they  severally  assume  on  the  face 
of  the  instrument.  Indeed,  in 
Strong  v.  Foster,  17  C.  B.  201, 
the  Court  of  C.  P.,  relying  on 
some  expressions  of  Lord  Cotten- 
ham  in  Eoltier  v.  Eyre,  9  CI.  & 
F.  45,  seemed  to  think  the  rule 
the  same  in  equity  as  at  law.  But 
the  case  of  Strong  v.  Foster  may 
be  considered  as  overruled  ;  see 
post,  Chapter  on  Principal  and 
Surety,  and  Perfect  v.  Musgrave, 
6  Price,  111. 

(u)  Sadler  v.  Nixon,  6  B.  &  Ad. 
936. 

(a;)  Burnell  v.  Minot,  4  Moore, 
840  ;  HutUni  y.  Eyre,  6  Taunt. 
289  ;  Holmes  v.  Williamson,  6  M. 
k  S.  158  ;  Edgar  y.  Knapp,  6 
Scott's  N.  K.  707  ;  6  M.  &  G. 
753. 

(y)  Prior  v.  Heiibrow,  8  M.  & 
W.  88i 
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CHAPTER   his  own  payment  shall  not  be  pleadable  in  bar  (2),    He  may 
now  cause  bim  to  be  introduced  as  a  oo^efendant  into  the 


Bank  notes. 


Bank  of 
England 
notes. 


action  (a). 

A  bank  note  is  a  promissory  note,  made  by  a  banker, 
payable  to  bearer  on  demand,  and  intended  to  circulate  as 
money  (b). 

The  term  bank  note  is  sometimes  used  indiscriminately 
for  the  note  of  a  country  bank,  or  the  note  of  the  Governor 
and  Company  of  the  Bank  of  England ;  but,  in  law  books, 
a  bank  note  is  commonly  taken  to  mean  a  Bank  of  England 
note.  "  Bank  notes,"  says  Lord  Mansfield,  "  are  not  goods, 
not  securities  nor  documents  for  debts,  nor  are  they  so  es« 
teemed  ;  but  are  treated  as  money,  as  cash,  in  the  ordinary 
course  and  transactions  of  business,  by  the  general  consent 
of  mankind,  which  gives  them  the  credit  and  currency  of 
money,  to  all  intents  and  purposes.  They  are  as  much 
money  as  guineas  themselves  are,  or  any  other  current  coin 
that  is  used  in  common  payments  as  money  or  cash.  They 
pass  by  a  will  which  bequeaths  all  the  testator's  money  or 
cash,  and  are  never  considered  as  securities  for  money,  but 
as  money  itself.  On  payment  of  them,  whenever  a  receipt 
is  required,  the  receipts  are  always  given  as  for  money,  not 
as  for  securities  or  notes.  So,  on  bankruptcies  they  cannot 
be  followed  as  identical,  and  distinguishable  from  money, 
but  are  always  considered  as  money  or  cash "  (c).  Like 
money,  they  could  not,  at  common  law,  be  taken  in  execu- 
tion (c^,  but  may  be  taken  by  virtue  of  the  stat.  1  ds  2  Vict 
c.  110,  s.  12. 

When  a  legal       Gold  coin  was  formerly  the  only  legal  tender  above  a 

tender,  certain  amount  (e) ;  bank  notes  were,  nevertheless,  a  good 

tender,  unless  objected  to  on  that  account  (/) ;  but  it  is 

enacted,  by  3  &  4  Will,  i,  c.  98,  s.  6,  that  Bsmk  of  England 


(f)  19  k  20  Vict.  c.  97,  s.  5  ; 
BaUlvdor  v.  Laxcrcnce,  80  L.  J., 
C.  P.  89  ;  9  C.  B.,  N.  S.  643. 

(a)  Order  xvi.  rr.  48  et  seq. 
See,  too,  Chapter  XIX.  as  to 
Contribution. 

ifi)  As  to  the  power  of  the 
Bank  of  England  and  other  banks 
to  issue  promissory  notes,  see  the 
Chapter  on  the  Capacity  of  Pab- 
TIES  TO  A  Bill  or  Note. 

(c)  MxlUr  V.  Baee,  1  Burr.  452 ; 
FUming  y.  Brooke^  1  Sch.  k  Lefr. 


318 ;  11  Vcs.  662 ;  Dnvry  v.  Smithy 
1  P.  Wms.  404  ;  MiUer  v.  Miller, 

3  P.  Wms.  366 ;  Ambler,  68. 

(d)  Frandi  ▼.  Naih,  Rep.  temp. 
Hardwicke,58 ;  Knight  Y.Criddle, 
9  East,  48  ;  AnnisUad  v.  Philpot, 
1  Dougl.  219  ;  Fieldhouae  v.  Croft, 

4  East,  610. 

(e)  66  Geo.  3,  c.  68,  s.  11. 
(/)   Wright  v.  Jleed,  3  T.  K. 

664 ;  OHgby  y.  Oakes,  2  B.  &  P. 
626  ;  Breton  r.  Savl,  i  Esp.  267. 
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notes  shall  be  a  legal  tender  for  all  sums  above  5i.,  except    CHAPTER 
at  the  Bank  of  England  or  its  branches.  * 

The  Act  regulating  legal  tenders  is  the  33  &  34  Vict. 
c.  10;  there  is  no  limit  as  to  gold,  but  silver  must  not 
exceed  40«.,  nor  bronze  coins  !«.,  to  constitute  a  valid 
tender. 

Formerly,  money  was  kept  with  goldsmiths,  who,  about  Coantiy  bank 
the  year  1670,  introduced,  as  receipts  for  deposits,  promis-  notes, 
sory  notes  payable  to  bearer,  caUed  Goldsmiths'  Notes; 
the  assignable  quality  of  these  notes  was  strenuously  denied 
by  Lord  Chief  Justice  Holt,  in  the  reign  of  Queen  Anne. 
At  length,  the  stat.  3  <b  4  Anne,  c.  9,  made  them  assign- 
able, like  bills.  Cheques  on  bankers  have  now  super- 
seded goldsmiths'  notes,  in  London;  but  bankers'  cash 
notes,  or,  as  they  were  formerly  called,  shop  notes,  and 
country  bank  notes,  are  now  what  goldsmiths'  notes  were 
formerly. 

Country  bank  notes    are    also  a  legal    tender,   unless  When  a  legal 
objected  to,  and  are  considered  as  cash  (^).  tender. 

Assumpsit  for  money  had  and  received  would   lie  for  When  money 
country  bank  notes  and  cheques  which  had  been  treated  as  c,^^would 
money  (A),  but  not  otherwise  (t) ;  for  it  has  been  held,  that  ][q  for  them. 
an  action  for  money  had  and  received  would  not  lie  against 
the  finder  of  lost  notes  unless  they  have  been  turned  into 
money,  or  treated  by  the  defendant  as  money. 

No  precise  words  of  contract  are  essential  in  a  promissory  Of  the  con- 
note, provided  they  amount  in  legal  eflfect  to  an  uncondi-  tracting words 
tional  promise  to  pay.     Thus,  "I  promise  to  account  with '^^P™^^*" 
A.  B.  or  order  for  50/.,  value  received  by  me,"  has  been 
held  a  good  note  within  the  statute  (j).     So,  "  I  do  acknow- 
ledge myself  to  be  indebted  to  A.  in  100/.,  to  be  paid  on 
demand  for  value  received,"  was,  after  solemn  argument, 
held  to  be  a  good  note  within  the  statute,  the  words  ^Uo  be 
paid"  amounting  to  a  promise  to  pay;  the  Court  observing, 
that  the  same  words  in  a  lease  would  amount  to  a  covenant 


{g)  Chitty,  621  ;  (hcenson  v. 
M(yrse,  7  T.  R.  64 ;  JFard  v. 
Evans,  2  Ld.  Raym.  928  ;  Tileij 
V.  Coursier,  K.  J8.  1817 ;  over- 
ruling Mills  y.  Stafford,  Feake, 
N.  P.  240,  n.  ;  Loekyer  v.  Jones, 
Peake,  N.  P.  240,  n. ;  Polglass  v. 
Oliver,  2  0.  &  J.  15  ;  2  Tyr.  89. 


{h)  Pickard  v.  Bankes,  13  East, 
20  ;  Spratt  v.  HobhovMj  4  Bing. 
173  ;  12  Moo.  895. 

(i)  Noyes  v.  Price,  Chitty,  354. 

0')  Morris  v.  Lee,  2  Ld.  fiaym. 
1396  ;  1  Stra.  629  ;  8  Mod.  362  ; 
Ghadwick  v.  Allen,  1  Stra.  706  ; 
Pelo  v.  Reynolds,  11  Ex.  410. 
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CHAPTER    ijq  pay  rent  (it).     And  where,  for  an  executed  consideration, 
______  a  note  was  given,  expressed  to  be  "  for  20/.  borrowed  and 

received,"  but  at  the  end  were  the  words,  "  which  I  promise 
never  to  pay,"  Lord  Macclesfield,  rejected  the  word  never  (/). 
For  a  contract  ought  to  be  expounded  in  that  sense  in  which 
the  party  making  it  apprehended  that  the  other  party 
understood  it. 

If  there  be  no  words  amounting  to  a  promise,  the  instru- 
ment is  merely  evidence  of  a  debt,  and  may  be  received  as 
such  between  the  original  parties  (m).  Such  is  the  common 
memorandum  I  0  U  {n). 


(Jt)  Casbome  v.  DuUon,  S.  N.  P. 
401  ;  Brooks  v.  EUcins,  2  M.  k 
W.7i,  But  ia  ffomt  v.  Redfeam, 
(4  King.  N.  C.  433  ;  6  Scott,  260), 
the  followiiig  iDstniment  was 
held  not  to  be  a  promissory  note  : 
— **  I  have  received  the  20i.  which 
I  borrowed  of  you,  and  I  have 
to  be  accountable  for  the  same 
sum  with  interest'' 

lu  Jarvis  v.  JFilkins,  7  M.  &  W. 
410,  the  following  instrument  was 
held  to  be  a  guarantie,  and  not  a 
note :— "  Sept.  11, 1839.  I  uiAler- 
take  to  pay  to  Mr.  Bobert  Jarvis 
the  sum  of  61.  As,  for  a  suit  of 
clothes  oi-dcrcd  by  DKniel  Page." 
The  Court  observed  that  the  ex- 
pression''ordered"  showed  that 
the  consideration  was  executory. 

'*  I,  R.  J.  M.,  owe  Mrs.  £.  the 
sum  of  61.  f  which  is  to  be  paid  by 
iiLstalments  for  rent  Signed,  It 
J.  M."  Held,  not  to  be  a  pro- 
missory note,  as  no  time  was  sti- 
pulated for  the  payment  of  the 
instalments.  MoffaU  v.  Edvxirds^ 
1  Car.  &  M.  16. 

"Memo.  Mr.  Sibree  has  this 
day  deposited  with  me  &00/.  on 
the  sale  of  10,300/.  32.  per  cent 
Spanish,  to  bo  returnea  on  de- 
mand." Held  not  to  be  a  pro- 
missory note.  Sibree  v.  Tripp, 
15  M.  &  AV.  23. 

"  Borrowed  of  Mr.  J.  White 
the  sum  of  200/.  to  account  for 
on  behalf  of  the  Alliance  Club  at 
two  months'  notice  if  required," 
was  held  not  to  be  a  note.  fFkite 
T.  Northf  3  ExcL  Rep.  689. 

"Beceived  150/.  of  Messrs.  6. 
to  accoimt  for  on  demand,"  held 


not  to  be  a  "  security  for  money." 
Hopkins  v.  AbboU,  L.  R.  19  £q. 
222. 

"Borrowed,  this  day,  of  Mr. 
John  Hyne,  Stonehouse,  the  sum 
of  100/.  for  one  or  two  months ; 
cheque  100/.  on  the  Naval  Bank," 
was  held  to  be  a  simple  acknow- 
ledgment, and  not  a  note  or  agree- 
ment Hyne  v.  Dewdiiey,  21  L. 
J.,  Q.  B.  278. 

The  following  instrament  was 
held  to  be  a  promissoiy  note : — 
''John  Mason,  14th  Feb.  1886, 
borrowed  of  Maiy  Ann  Mason, 
his  sister,  the  sum  of  14/.  in  cash, 
a  loan,  in  promise  of  payment  of 
which  I  am  truly  thankful  for." 
Ellis  V.  Mas(my  7  Dowl.  P.  C.  698. 

A  letter  in  this  form  is  a  pro- 
missory note  : — "  Gentlemen,  I 
have  received  the  imperfect  books 
which,  together  with  the  costs 
overpaid  on  the  settlement  of 
your  account,  amounts  to  80/.  7«., 
which  sum  I  will  pay  you  within 
two  years  from  this  date.  I  am, 
Gentlemeni  your  obedient  ser- 
vant, "Thos.  Williams." 
Wheaileyy,  Williams,  1  M.  &  W. 
533. 

A  promise  to  pay  or  cause  to  be 
paid  is  a  good  note.  Dixon  v. 
Nuttal,  6  C.  &  P.  820  ;  1  C,  M. 
&  R.  307. 

(/)  2  Atkyns,  32  ;  Allen  r, 
Mawson^  4  Camp.  115 ;  Bayley, 
5  £d.  5. 

(m)  Waynam  y.  Bend,  1  Camp. 
175. 

(n)  Israel  v.  Israel,  1  Camp. 
499  ;  Fisher  t.  Leslie,  1  Esp.  426  ; 
Childers  y.  Boulnms,  D.  ft  R.  N, 


Of  a  Promissory  NoU^ 


IS 


A  note,  as  we  have  seen,  may  be  payable  by  instal-   GHAPTKR 
mentB(o),  and  such  a  note  was  held  to  be  within  the         ^^' 


statute  3  &  4  Anne,  c.  9  (now  repealed).    Days  of  grace  of  notes  pay- 
are  allowed  on  each  instalment  {p),  able  by  instaU 

It  is  conceived  that  presentment  and  notice  of  dishonour  ments. 
are  required  when  each  instalment  falls  due,  in  order  to 
charge  indorsers,  but  that  laches  as  to  one  instalment  in 
ordinary  cases  only  discharges  indorsers  as  to  that  one. 
And  that  a  note  payable  by  instalments  c^umot  be  indorsed 
for  less  than  the  entire  sum  due  upon  it  {q). 

A  note  payable  by  instalments  may  contain  a  proviso  that 
on  failure  of  payment  of  any  instalment,  the  whole  debt  is 
to  become  due  (r). 

A  promissory  note  is  not  the  less  a  note  because  it  con-  Otber  matters 
tains  a  recital  that  the  maker  has  deposited  title  deeds  with  contained  in  a 
the  payee  as  a  collateral  security,  or  a  pledge  of  collateral  "^   * 
security  with  power  to  sell  («),  or  because  it  refers  to  an 
agreement,  where  it  does  not  appear  that  the  agreement 
qualifies  the  note  {t).     But  an  agreement  in  the  instrument 
to  give  further  security  in    future  would  invalidate  it  as 
a  promissory  note  («). 

A  note  which  is,  or  on  the  face  of  it  purports  to  be,  both  Inland  and 
made  and  payable  within  the  British  Islands,  is  an  inland  foreign. 
note ;  ^y  other  is  a  foreign  note  (y). 

The  maker  of  a  note,  like  the  acceptor  of  a  bill  of  Contract  of 
exchange,   promises   absolutely    to    pay  according  to   its  the  maker, 
tenour  (ur)  ;  and  when  the  note  is  in  the  hands  of  a  holder 


P.  8.  But  see  Guy  v.  Harris, 
Cbit.  526,  where  Ix)rd  Eldon  held 
such  an  instrument  to  be  a  pro- 
missory note.  But  it  clearly  is 
not  such  at  this  day.  See  Torn- 
kins  V.  Ashby,  6  B.  &  C.  641 ;  9 
D.  &  B.  34S;  1  M.  &  M.  82. 
See  further  on  this  subject, 
Chap.  IV.  on  an  I  0  U. 

(o)  Code,  ss.  9  and  89.  Orridge 
v.  Slufrbom,  11  M.  &  W.  374  ;  12 
L.  J.,  Ex.  313. 

{p)  Ibid.,  supra;  Code,  ss.  14 
and  89. 

(q)  Code,  s.  82  (2),  is  appa- 
rently to  the  same  effect. 

(r)  Code,  ss.  9  (c)  and  89. 
Carlon  v.  Kenealey,  12  M.  &  W. 

139. 
(i)  fTiw  V.  C^arrtow,  4  A.  &  E. 


786  ;  6  N.  &  M.  364 ;  2  H.  &  W. 
49  ;  Faneourt  v.  Thorn,  9  Q.  B. 
812  ;  Storm  v.  Stirling,  3  E.  &  B. 
841  ;  Code,  8.  83  (3).  But  such 
a  note  will  generally  requira  a 
mortspige  stamp  (?  as  well).  33  k 
34  Vict,  c  97,  s.  8,  part  (2). 

(0  Jtinj  V.  Baker,  S^  L.  J., 
Q.  B.  255 ;  E.  B.  &  E.  459. 

(u)  Code,  ss.  3  (2)  and  89.  See 
Chapter  on  Iereoulak  Instku- 

UKNTS 

(r)  Code,  s.  83  (4).  Where  a 
foreign  note  is  dishonoured  here, 
so  far  as  the  law  of  this  country 
is  concerned,  protest  is  not  re- 
quired.    S.  89  (4). 

(w)  Code,  8.  88.  If  the  note  be 
in  the  body  of  it  made  pyablc  at 
a  particular  place,  neither  maker 


u 


bj  a  Fromisiory  Note. 


CHAPTER   in  due  course,  is  estopped  from  denying  the  existence  of  the 
^^'         payee  and  his  then  capacity  to  endorse. 


Time  of  pre- 
sentment. 


When  over- 
due. 


Though  not  necessaiy  in  general  to  charge  the  maker,  due 
presentment  for  payment  to  the  maker  is  necessary,  in  order 
to  charge  the  indorser;  and  it  must  be  made  within  a 
reasonable  time  after  the  indorsement,  if  the  note  be  payable 
on  demand  (;r). 

The  rule  as  to  overdue  instruments  is  not  so  strict  in  the 
case  of  a  note  payable  on  demand,  as  in  the  case  of  bills  of 
exchange  and  cheques  ;  when  a  note  payable  on  demand  is 
negotiated,  it  is  not  considered  overdue,  so  as  to  affect  an 
innocent  holder  with  defects  of  title,  because  it  has  not  been 
presented  within  a  reasonable  time  after  its  issue  iy). 

Promissory  notes  often  accompany  other  securities,  such 
as  mortgages,  bills  of  sale,  d:c.,  as  affording  a  more  speedy 
remedy  in  case  of  default :  they  may  be  valid  and  binding 
lliough  the  instruments,  which  they  accompany,  be  not 
so  {z).  If  indorsed  away,  even  though  in  breach  of  faith, 
there  will  be  no  defence  against  a  holder  in  due  course  (a). 

BummaiT  of         The  following  seem  therefore  to  be  the  chief  points  in 

chiefpomts     which  promissory  notes   differ  from  bills  of  exchange : — 

^difference    There  are  only  two  parties  to  a  note — maker  and  payee, 

and^m>te      whereas  there  are  three  to  a  bill — drawer  and  acceptor  and 

payee  ;  hence,  as  the  contract  of  the  maker  is  the  primary 

or  absolute  contract,  like  that  of  the  acceptor,  the  rules 

regulating  presentment  for    acceptance,   acceptance,   and 

acceptance  and  payment  supra  protest  do  not  apply  to 

notes  (6).     Notes  are  not  made  in  sets,  nor  is  protest 


nor  indorser  are  liable,  unless  it 
be  presented  at  that  place,  but 
not  80  if  it  bo  mentioned  as  a 
roemorandnm  merely,  s.  87.  In 
the  case  of  a  bill  the  acceptance 
must  say  at  a  *'  particular  place 
only,  and  not  elsewhere,**  or  it 
will  be  a  cencral  acceptance,  s.  19 
(2)  c ;  ana  even  then  the  acceptor 
will  not  be  discharged  by  omission 
to  present  there  on  the  |)roper  day 
unless  he  expresslv  so  stipulate  on 
the  bill.     Code,  s!  52  (2). 

(z)  Code,  ss.  86  and  87  (2)  and 
(S).  Seasonable  time  will  perhaps 
receive  a  more  liberal  interpreta- 
tion in  the  case  of  a  note  than 
of  other  negotiable  instruments, 
as  a  note  is  often  intended  as 


a  guarantee  or  continuing  se- 
curity. See  post,  Chapter  on 
Presentment  for  Payment. 

{y)  Sect.  86  (S)  contains  an 
exemption  in  favour  of  notes 
pa^^able  on  demand  from  the  pro- 
visions in  s.  86  (3)  as  to  other  ne- 
gotiable instruments  on  demand. 
See  post.  Chapter  on  Present- 
ment FOR  Payment. 

(c)  MoMtary  Advance  Co.  v. 
Cotes,  20  Q.  B.  D.  685 ;  57  L.  J. 
468. 

(a)  Glasscock  v.  Balls,  24  Q.  B. 
D.  18.  As  to  the  position  of  the 
parties  in  case  of  bankruptcy,  sc  e 
Baines  v.  fVrigU,  16  Q.  B.  D. 
830. 

(h)  Sect.  89  (3).    The  maker  is 
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required    in    the    case  of   a    foreign    note    dishonoured    CHAPTER 
here  (c).  ^^' 

They  bear  an  ad  valorem  stamp  in  every  case,  and  there 
are  certain  restrictions  against  bsuikers  and  others  issuing 
notes  payable  on  demand. 

Notes  may  be  not  only  joint,  but  joint  and  several,  and 
may,  in  addition,  contain  certain  other  matters,  such  as  a 
pledge,  with  power  to  sell  as  a  collateral  security. 

And  the  strictness  of  the  rule  as  to  defects  attaching  to 
the  title  of  the  transferee  of  an  overdue  instrument  is 
relaxed  in  the  case  of  a  promissory  note  payable  on 
demand. 

in  the  code  deemed  to  stand  in  the  Sect  65  (1)  impliedly  excludes 

acceptor's  shoes,  and  first  indorser  them  by  using  the  full  title,  bill 

of  a  note  in  the  same  position  as  of  exchange,  instead  of  merely 

drawer  of  an  accepted  bill  pay-  bill  as  elsewhere, 

able  to  drawer's  order  (and  in-  (e)  S.  89  (3)  and  (4). 
dorsed  by  him  ?). 


16 


CHAPTER   III. 

OF  A  CHEQUE  ON  A  BANKER. 


ar€ 


ffOftn, 


What      Instruments 

CJieques  . 
Formerly     exempted 

Stamp     .... 
Existing  Stamp  Duty  . 
Amount  for  tphich  a  Cheque 

may  be  drawn  . 
Duty    and     Authority     of 

Banker  to  pay  , 
How  determined  . 
Death  of  Drawer , 
Tims  of  Presentment    . 
Liability  of  Drawer   when 

Presentment  is  delayed 
As  between  holder  and  his 

oum  Banker 
Where  Parties  do  not  live  in 

the  same  Place . 
As  between  Holder  and   a 

Transferor  who  is  not  the 

Drawer    .... 
Overdue  Cheque    . 
What  Amounted  to  an  en- 

ffageinent  to  pay  a  Cheque  .  23 
What  a  Cheque  is  evidence  of  24 
When  it  amounts  to  Pay- 
ment       .        .        .        .24 
When  it  may  be  taken  in 

Payment         .         .        .24 
Whetlier  Holder  be  Assignee 

of  a  Chose  in  Action         .  25 


16 

17 
18 

18 

19 
20 
20 
20 

21 

22 

22 


22 
23 


Of  Fraud    in    Filling  up 

Cheques  .  •  .  .,25 
Branch  Banks  .  .  .26 
JVhere  Several  mtut  join  in 

Drawing.  .  .  .26 
From  what  period  Customers 

debited  .  .  •  .26 
CJieques  not  protestahle .  .  26 
Right  to  cam  a  Cheque  .  26 
Was  within  Bills  of  Ex- 
change Act  •  .  .26 
May  be  taken  in  Execution  .  27 
Cheques  payable  to  Order  .  27 
Protection  to  Banker  pay- 
ing   27 

Extended  to  Bills  on  De- 
mand .  •  •  .27 
Crossed  Cheques  .  •  .28 
Not  9iegoti<Ale  Cheques  .  29 
The  existing  Law  .  .  30 
Liability  of  Banker  •  .  30 
Protection  to  Banker  .  .  30 
Crossing    material  Fart  of 

Cheque  .  .  .  .31 
Dividend  Warrants  .  .  31 
Post  Office  Cheques  .  .  31 
The  Cheque  Bank  .  .  32 
Summary  of  Chief  Points  of 
difference  between  Cheques 
and  Bills        .        .        .32 


CHAPTER 

^^^'  A  CHEQUE  is  a  bill  of  exchange  drawn  on  a  banker,  pay- 

What  instru-  *^^®  ^^  demand  ;  and  is  consequently  subject  in  genend  to 

ments  are  the  rules  which  regulate  the  rights  and  liabilities  of  parties 

cheques.  to  bills  of  exchange  (a). 


(a)  Code,  8.  73.  Kceiui  y. 
Beard,  8  C.  B.  N.  S.  872  ;  Rick- 
ford  V.  Ridge,  2  Camp.  537. 
Cheques  are  generally  though  not 
necessarily  iiuand  bills,  and  even 
though  drawn  out  of  the  United 
Kingdom,  unless  that  appear  ou 
their  face,  arc  or  certainly  may  he 


treated  as  inland,  Code,  s.  4  (2). 
Should  that  appear  on  their  face 
they  are  still  valid.  Code,  s.  72 
(1)6,  but  are  foreign  bills  (?if  so 
for  the  Stamp  Act,  see  Ex  parte 
Boysc,  33  Ch.  D.  612),  and  may 
rtx|uiro  protesting  in  case  of  dis- 
honour, Code,  B.  51  (2),  to  pre- 
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Cheques  on  bankers  have  been  for  many  years  and  are   GHAPTEB 


III. 


now,  more  than  ever,  the  most  powerful  instruments  for 
economizing  the  currency,  both  metallic  and  paper.  They  Formerly  ex- 
were,  therefore,  until  recently,  exempted  from  all  stamp  empted  from 
duty,  and  are  now  subject  to  a  duty  of  one  penny  only  (6).     stamp. 


serve   the   remedy   against    the 
iudoraers  and  possibly  the  drawer. 

In  this  country,  where  bills  on 
demand  other  than  cheques  are 
rare,  practically  every  draft  on 
demand  on  a  bank  is  a  cheque, 
and  subject  to  the  peculiar  rules 
of  law  concerning  tnem.  But  in 
theory  at  all  events  they  must  be 
drawn  by  a  customer  against  his 
balance.  In  America,  where  the 
line  of  distinction  between  banks 
and  merchants  is  perhaps  not  so 
sharply  draVm  as  here,  the 
Supreme  Court  has  been  at  pains 
6n  more  than  one  occasion  to 
point  out  this  difference  between 
cheques  and  bills,  see  Harrison  v. 
WrigU,  60  Amcr.  Rep.  808  ; 
Bull  V.  First  Nalional  Bank  of 
Kasson,  123  Sup.  Ct.  ;  16  Davis, 
105.  The  custom  that  has  arisen 
in  America  of  **  certifying  " 
cheques,  which  is  almost  equiva- 
lent to  acceptance,  is  not  known 
here. 

(6)  33  &  34  Vict  c.  97,  s.  48,  the 
present  general  Stamp  Act.  The 
last  general  Stamp  Act«  55  Geo.  3, 
c.  184,  finally  repealed  by  the 
above,  while  it  subjected  bills 
in  general  to  stamps,  exempted 
from  all  duties  all  drafts  or  ordera 
for  the  payment  of  any  sum  of 
money  to  the  bearer  on  demand, 
and  drawn  upon  any  banker  or 
bankers,  or  any  person  or  persons 
acting  as  sucb,  who  should  reside 
or  transact  the  business  of  a 
banker,  within  ten  (afterwards  by 
9  Goo.  4,  c  49,  s.  15,  fifteen) 
miles  of  the  place  where  sucli 
drafts  or  orders  should  have  been 
issued,  provided  such  place  were 
specified  in  such  drafts  or  orders,* 
and  provided  the  same  bore  date 
on  or  before  the  day  on  which 
they  were  issued,  and  provided 
they  did  not  direct  payment  to 
be  made  by  bills  or  notes.  This 
defence  was  raised  under  the  old 

B.B.E* 


form  of  pleading  by  a  traverse  of 
the  drawing,  McDoicall  v.  LysUr, 
2  M.  &  W.  52 ;  Field  v.  H^oods, 

7  A.  &  E.  114;  2  N.  &  P.  117; 
6  Dowl.  23 ;  as  to  what  dealings 
did  not  constitute  an  issuing,  see 
Ex  parte  Bigjwld,  2  Mont.  &  Ayr.. 
663  ;  1  Deac.  712.  The  16  &  17 
Vict.  c.  69,  sched.,  which  sub- 
j^ected  drafts  or  orders,  for  the 
payment  of  any  sum  of  money  to 
the  bearer  on  demand,  to  a  duty 
of  one  penny,  contained  the  same 
exemption.  The  17  &  18  Vict, 
c.  83,  s.  7,  prohibited  the  nego- 
tiation or  circulation  of  drafts  so 
exempted  beyond  fifteen  miles 
under  a  penalty  of  fifty  pounds  ; 
though  8.  8  authorized  stamping 
such  orders  so  as  to  permit  such 
circulation.  In  oitler  to  bring 
cheques  within  the  above  exemp- 
tion, they  must  have  been  drawn 
on  a  banker.  Castleman  v.  Hay, 
2  B.  &  P.  383 ;  must  have  speci- 
fied truly  the  ]>lace  where  drawn, 
'fFaltcrs  v.  Broyden,  1  Y.  &  J. 
457  ;  BopaH  v.  Hicks,  3  Ex.  1  ; 

8  Q.  B.  674  ;  IL  v.  Poolcy,  3  B.  & 
P.  811 ;  Strickland  v.  Afansjield, 
8  Q.  B.  675  ;  Botul  v.  Wardm,  1 
Coll.  583  ;  Ward  v.  Oxford  Rail 
Co.,  2  Dc  Gex,  Mac.  k  G.  750; 
and  that  place  must  have  been 
within  fifteen  miles  from  the 
bank  ;  they  must  have  been  pay- 
able to  bearer  on  demand,  R,  v. 
Yates,  Moo.  C.  C.  170  ;  Car.  C.  L. 
3rtl  ed.  273 ;  when  the  twelve 
judges  held  that  a  cheque  pay- 
able to  D.  F.  J.  and  not  to 
bearer,  not  being  stam^iod,  was 
void,  and  so  was  not  "a  valuable 
security,"  the  subject  of  larceny 
within  7  &  8  Geo.  4,  c.  29,  s.  5. 
But  a  man  who  steals  a  void 
cheque  may  be  convicted  of  lar- 
ceny of  a  piece  of  paper,  R,  v." 
Perry,  1  C.  &  K.  725  ;  they  could 
not  be  post-dated,  All&n  ▼.  Keeves, 
I  East,  435  ;  3  Esp.  281 ;  jrhU- 
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CHAPTBR 
III. 

Existing 
stamp  duty. 


Amount  for 
which  a 
cheque  maj 
be  drawn. 


All  baaker'd  cheqiioa  are  nov,  thordforo,  subject  to  a 
stamp  duty  of  oue  panny  wherever  made,  and  wherever 
the  banker  may  live  or  carry  on  business,  they  may  also 
be  ante-dated,  post-dated,  dated  on  Sunday  (or  other  non- 
business day  1),  or  not  dated  at  all  (c),  and  need  not  specify 
the  phice  where  they  were  drawn,  or  where  payable  (d). 

By  sect.  18  of  the  23  &  24  Vict.  c.  Ill  (now  repealed), 
bankers,  or  persons  acting  as  such,  into  whose  hands  a 
banker's  dra^  or  order  came  unstamped,  might  affix  thereto 
the  necessary  adhesive  stamp,  cancel  it,  and  charge  the 
drawer  with  the  stamp,  but  the  drawer  was  not  thereby 
relieved  from  the  penalty. 

A  similar  provision  is  contained  in  the  present  Stamp 
Act,  33  <fe  34  Vict.  o.  97,  s.  54,  parte  2  and  3. 

A  cheque  may  now  be  drawn  or  negotiated  for  any  sum 
of  money  large  or  small  (e).     The  sum  is  usually  expressed 


loell  V.  BenneU,  3  B.  &  T.  559 ; 
nor  could  they  direct  payment  to 
he  made  hy  bills  or  notes.  The 
penalties  on  hankers  and  other 
parties  dealing  with  cheques  un- 
stamped under  colour  of  this 
exemption,  but  not  falling  strictly 
within  it,  were  extremely  severe  ; 
the  drawer  and  the  banker  for- 
feited 100/.,  and  the  other  parties 
20/.,  the  banker,  moreover,  was 
not  allowed  to  chai*ge  it  in  ac- 
count 

Such  was  the  general  effect  of 
the  various  statutes  down  to  the 
year  1858  ;  but  since  the  24th 
May  in  that  year,  all  drafts  or 
orders  for  the  payment  of  monev 
to  the  bearer  on  demand,  which 
were  exempt  fiom  duty,  were  by 
the  21  &  22  Vict.  c.  20,  s.  1,  made 
chargeable  with  a  duty  of  one 
pcnnv,  and  a  similar  duty  is  im- 
posed by  the  present  general  Act, 

(c)  Code,  8.  3  (4)  a ;  18  (2). 

(d)  Code,  8.  8  (4)  c.  The  65 
Geo.  8,  c.  184,  s.  13,  stiiick  ex- 
pressly at  frauds  and  evasions  of 
the  duties  under  colour  of  the 
exemption  in  favour  of  cheques, 
an  exemption  which  cheques 
presently  ceased  to  enjoy.  Ac- 
cordingly, even  before  the  Te\yea\ 
of  that  Act,  it  was  held  that  a 
cheque  payable  to  order  might  be 
post-dated.  Emmanuel  v.  Roiberta, 
«  B.  &  S.  121  ;  Whistler  \.  FoUcr, 


82  L.  J.,  C.  P.  161 ;  14  C.  B., 
N.  S.  248 ;  Ball  v.  0  Sullivan, 
L.  R.,  6  Q.  B.  209  ;  40  L.  J.  141. 
So,  too,  of  a  cheque  payable  to 
bearer,  Austin  v.  Bunyard,  34 
L.  J.,  Q.  B.  217,  though  the 
holder  in  that  case  had  no  notice. 
But  in  ChUy  v.  Pry,  L.  B.,  1  Ex. 
D.,  the  holder  must  have  had 
notice  as  he  took  it  before  dato. 
Curry  v.  Misa,  L.  R.,  1  App.  Ca. 
555  ;  ForafcrY.  Maekioorth,  L.  U., 
2  Ex.  163 ;  36  L.  J.  94,  where  a 
post-dated  chenue  was  held  equi- 
valent to  a  bill  of  exchange  for 
a  like  j)eriod,  and  therefore  not 
binding  on  a  partner  not  in  trade. 
(e)  33  &  34  Vict.  c.  97,  s.  48. 
Formerly  a  cheque  for  less  than 
20«.  was  absolutely  void,  and  en- 
tailed a  penalty  on  the  {Mtrties 
issuing  or  negotiating  it ;  48 
Geo.  3,  c.  88,  s.  3.  So,  too,  one 
on  which  less  than  20^.  remained 
due.  And  while  the  17  Geo.  3, 
c.  30  (long  temporarily  but  now 
finally  repealed)  was  in  force,  no 
cheque  could  be  drawn  for  less 
than  5/.  But  by  the  7  Geo.  4, 
c.  6,  s.  9,  which  temporarily  re- 
vived that  Act,  an  exception  was 
made  in  favour  of  drafts  by  a 
man  on  his  own  banker  for  money 
held  by  that  banker  to  the  use  of 
the  drawer.  And  by  sect.  19  of 
the  23  &  24  Vict  c.  Ill  (now  re- 
pealed),  it  was  rendered  lawful 
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both  by  words  and  figures ;  should  there  be  a  discrepancy    CHAPTER 

between  the  two,  the  sum  payable  is  that  denoted  by  the ' 

words  (J). 

Generally  speaking,  the  drawee  of  a  bill  is  not  liable  till  ^"^y  ^P^ 
acceptance,  and  as  cheques  are  not  accepted,  the  payee  ^ankSS  pay. 
cannot  enforce  payment  from  the  bank.  But  a  banker, 
haying  in  his  hands  effects  of  his  customer,  is  bound 
within  a  reasonable  time  after  he  has  received  'the  money, 
to  pay  his  customer's  cheques,  and  is  liable  to  an  action 
at  the  suit  of  the  customer  if  he  do  not  (^).  For  there  is 
an  impiled  contract  between  the  banker  and  the  customer, 
that  the  banker  shall  pay  the  customer's  cheques,  and  the 
customer's  credit  may  be  seriously  impaired  by  a  refusal. 
M.  kept  his  account  with  Williams  k  Co.,  bankers.  One 
day  in  the  momihg  the  balance  in  their  hands  due  to  M. 
was  69^  16«.  6^  About  one  o'clock  on  the  same  day,  a 
40/.  Bank  of  England  note  was  paid  into  M.'s  account; 
a  little  after  three  o'clock  a  cheque  drawn  by  M.  for 
87/.  7*.  6rf.  was  presented.  The  clerk,  after  having  re- 
ferred to  a  book,  said  there  were  not  sufficient  assets,  but 
that  the  cheque  might  probably  go  through  the  clearing 
house.  On  the  following  day  the  cheque  was  paid.  M. 
brought  a  special  action  on  the  case  against  the  bankers. 
No  actual  damage  was  proved,  but  the  jury  found  a  verdict 
for  the  plaintiff  with  nominal  damages.  On  a  rule  for 
a  new  trial.  Lord  Tenterden  said,  "I  cannot  forbear  to 
observe  that  it  is  a  discredit  to  a  person,  and  therefore  in- 
jurious in  fact,  to  have  payment  refused  of  a  draft  for  so 
small  a  sum ;  for  it  shows  that  the  banker  had  very  little 
confidence  in  the  customer.  It  is  an  act  particularly  cal- 
culated to  be  injurious  to  a  person  in  trade.     My  judgment 


for  any  person  to  draw  on  Lis 
banker  who  bond  fide  held  money 
for  him,  for  a  Bum  less  than  20«. 

(/)  Code,  8.  9  (2). 

\g)  MarieUi  v.  MHlliams^  1  B. 
h  A.  415  ;  1  Tyr.  n.  (b) ;  Rdlin 
V.  Stetcard,  14  C.  B.  695.  A  ver- 
dict for  500/.  was  obtained  in  this 
case,  but  the  amount  was  subse- 
quent!}' reduced  at  the  recom- 
mendation of  the  Court.  A  banker 
having  securities  in  his  hands, 
thougn  the  cash  balance  was 
against  the  customer,  has  been 
held  liable,  when  in  a  previous 
course  of  similar  dealing  cheques 
had  been  paid.  CummingY.  Shandy 
29  L.  J.,  £x.  129.    There  are  two 


cases  in  which  a  holder  may  in- 
directly recover  from  the  bank, 
namely,  when  the  bank  fails,  and 
the  holder  has  committed  laches 
in  presentment,  in  which  case  he 
proves  for  the  amount,  and  not 
the  drawer.  Code,  s.  74  (1).  And 
secondly,  when  a  banker  ^Miys  a 
crossed  cheque  without  due  regard 
to  the  crossing,  in  which  case  he 
is  liable  to  the  true  owner  for  any 
loss  occasioned  thereby.  Sect.  79. 
In  Scotland,  when  the  drawee  of  a 
bill  has  funds  available  for  pay- 
ment, the  bill  or  cheque  operates 
as  an  a.*signment  in  favour  of  ^the 
holder  from  the  time  it  is  pre, 
sented  to  the  drawee.    Sect.  53. ' 
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^^^J^^   in  this  case,  however,  proceeds  on  the  ground  thiat  the 
•  action  is  founded  on  a  contract  between  the  plaintiff  and 

the  l)ankers — that  the  bankers  whenever  they  should  have 
money  in  their  hands  beloDgiug  to  the  plaintiff,  or  within 
a  reasonable  time  after  they  should  have  received  such 
money,  would  pay  his  cheques;  and  there  having  been  a 
breach  of  such  contract,  the  plaintiff  is  entitled  to  recover 
damages/' 

Although  no  evidence  is  given  that  the  plaintiff  has 
sustained  any  special  damage,  the  jury  ought  not  to  limit 
their  verdict  to  nominal  damages,  but  should  give  such 
temperate  damages  as  they  may  judge  to  be  a  reasonable 
compensation  for  the  injury  the  plaintiff  must  have  sus- 
tained from  the  dishonour  of  his  cheque. 

But  if  the  funds  in  the  banker's  hands  have  been  applied 
to  the  payment  of  the  customer's  acceptance,  made  payable 
at  the  bankers,  though  without  any  further  authority,  that 
is  a  defence  to  an  action  for  dishonouring  a  cheque  (A). 


How  deter- 
mined. 

Death  of 
drawer. 


The  duty  and  authority  of  a  banker  to  pay  a  cheque 
drawn  on  him  by  his  customer  are  determined  by  a  counter- 
mand of  payment ;  or  by  notice  of  his  customers  death  {%). 

When  a  banker,  knowing  that  a  breach  of  trust  was  being 
contemplated  by  the  drawer,  refused  to  cash  the  cheque,  he 
was  held  to  be  justified  in  so  doing  (J), 

Time  of  pre-        Cheques,  being  in  effect  bills   of  exchange  payable  on 

Bcntment  for    demand,  must  be  presented  within  a  reasonable  time  after 

payment.        iggue,  in  order  to  render  the  drawer  liable,  and  within  a 

reasonable  time  after  the  indorsement,  in  order  to  render  the 

indorser  liable  ;  regard  being  had  in  determining  what  is  a 

reasonable  time  to  the  nature  of  the  instrument,  the  urag^ 


{h)  Keymer  v.  Lav/rU,  18  L.  J., 
Q.  B.  218. 

(i)  Code,  8.  75.  Countermand 
of  payment  excuses  presentment 
in  case  of  a  cheque,  ana  the  Statute 
of  Limitations  begins  to  run  at 
once  against  the  holder  from  that 
date.  In  re  Bethcll,  34  Ch.  B. 
561  ;  but  in  the  case  of  a  bill  the 
holder  must  still  present  eiren 
tliough  he  know  that  the  drawer 
has  desired  the  drawee  not  to 
accept  or  pay.  Code,  ss.  41  (3), 
46  (2)  a.  Hai  V.  Heap,  D.  &  R, 
N.  P.  C.  67. 

In  the  case  of  the  drawer's 
death  a  distinction  was  formerly 
held  to  exist  between  cheques  to 


order  and  those  to  bearer.  Rolls 
v.  Pearoe,  5  Ch.  D.  730  ;  but  the 
present  sect,  seems  to  include 
Doth.  If  the  banker  pay  before 
notice  the  {layment  is  good,  Tate 
V.  IJilheH,  2  Yes.  Jun.  118.  See 
post,  donatio  mortis  causd. 

ij)  Qray  v,  Johnston,  L.  R., 
3  H.  of  L.  1.  Where  funds  in  a 
banker's  liands  had  been  attached, 
though  for  a  less  amount,  the 
banker's  refusal  to  allow  his  cus- 
tomer to  draw  for  the  balance 
was  held  to  be  right.  Rogers  v. 
JFhUeley,  23  Q.  B.  D.  236  ;  58 
L.  J.,  Q.  B.  416 ;  following  Chat- 
Urton  V.  Watnsy,  17  Ch.  B.  25». 
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of  trad«  and  bankers,  and  the  facts  of  the  particular  CHAPTER 
case  (k).  "  The  result  of  the  cases,"  says  Tindal,  C.  J.,  ^"' 
"from  Rickferd  Y.  Ridge  to  Boddington  v.  ScheiikUr^  is, 
that  the  party  receiying  a  cheque  has  till  the  following  day 
to  present  it,  where  there  are  the  ordinary  means  of  doing 
so  "  {I),  By  the  express  words  of  the  Code,  Sundays,  Good 
Friday,  Bank  Holidays,  and  Public  Fasts,  are  "  non-biisi- 
ncss  days,"  s.  92 ;  and  as  by  s.  45  (3),  presentment  must  be 
made  on  a  business  day,  those  days  are  excluded,  and  fol- 
lowing day  may  be  taken  to  mean  following  business  day. 
Formerly,  it  was  held,  that  the  cheque  must  be  presented 
on  the  morning  of  the  next  day ;  it  is  now,  however,  firmly 
established,  that  the  holder  has  the  whole  of  the  banking 
hours  of  the  next  day  within  which  to  present  it  (m). 
Government  cheques  are  not  payable  at  the  Bank  of 
England  after  three  o'clock  (»). 


sentment. 


But  there  is  one  material  difference  between  the  liability  Liability  of 
of  the  drawer  of  a  cheque  and  the  drawer  of  a  bill  payable  drawer  on 
on  demand.  ^^^^^  ^^  P«^- 

The  drawer  of  a  cheque  is  not  discharged  by  the  holder's 
failure  to  present  in  due  time,  unless  the  drawer  have  sus- 
tained from  the  delay  actual  prejudice,  as  by  the  failure  of 
the  banker  (o).  The  cheque,  though  no  assignment  (save 
in  Scotland  after  presentment  to  drawee,  Code  s.  53  (2),  is 
yet  virtually  an  appropriation  of  a  sum  of  money  in  the 
banker's  hands  to  lie  till  called  for;  but  by  delay  the 
holder  takes  the  risk  of  the  bank's  failure  (p),  or  revocation 


(X)  Code,  8S.  45  and  74. 

(I)  MouU  y.  Broion^  4  Bing. 
N.  C.  268  ;  5  Scott,  694  ;  pKsent- 
ment  to  the  banker's  London 
agent,  though  named  in  the 
printed  form  of  the  cheque,  haa 
been  held  insnfficient,  Bailei/  y. 
Bodenhmn,  16  C.  B.,  N.  S.  288 ; 
83  L.  J.  262 ;  a  presentment 
through  the  post  office  seems  to 
be  sufficient,  Prideaux  v.  Criddle, 
L.  K.,  4  Q.  B.  455  ;  Heyioood  v. 
Pickering,  9  Q.  B.  428 ;  Code, 
S8.  45  (8)  and  41  (1)  e. 

(m)  Poeklinglon  v.  Sylwsl&r, 
Chitty,  9th  ed.  385;  Robson  v. 
BennMy  2  Taunt.  388 ;  Jtickford 
V.  Bid{fej  2  Camp.  537. 

(n)  4  ft  6  Wilt  4,  c.  15,  s.  21. 
'  (o)  Serle  v.  Nation,  2  Mood,  ft 
Bob.  401 ;  AlexamUr  v.  Burch* 
fiM,  8  Scott,  K.  R.  555 ;  7  M.  ft 


G.  1067  ;  Robinson  v.  Ifawkqfordf 
9  Q.  B.  52 ;  Laios  v.  Rand,  27 
L.  J.,  C.  P.  76 ;  3  C.  B.,  N.  S. 
442 ;  the  loss  in  such  a  case  is 
now  equitably  distributed,  the 
holder  proyine  against  the  bank 
in  the  drawers  stead,  ss.  47  (1) 
and  74. 

(jp)  See  the  observations  of 
Chancellor  Kent,  8  Com.  104. 
These  views  have,  in  America, 
as  well  as  in  England,  been 
confirmed  by  judicial  decision  ; 
Daniels  v.  JSTyU,  1  Kelly,  304. 
See  Byles  on  Bills,  6th  American 
edition,  p.  37. 

Where  the  holder  neglected  to 
present  a  cheque  drawn  in  his 
favour  by  his  debtor's  agent,  and 
the  Court  found  that  there  was 
a  reasonable  probability  that  it 
would  have  been  paid  if  duly 
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^^'tt?^^   of  their  authority  to  pay  by  death  of  drawer  (^),  or  counter- 


III. 


As  betvreen 
the  holder 
and  his  own 
banker. 


maud  of  payment 

If  the  payee  of  the  cheque  pay  it  into  his  bankers  living 
in  the  same  place  that  they  may  present  it,  the  bankers 
may  be,  as  between  their  customer  and  the  drawer,  still 
bound  to  present  it  on  the  day  after  it  was  originally  issue  1. 
But  as  between  their  customer  and  themselves  they  may  bo 
bound  to  present  it  earlier,  or  justified  in  postponing  the 
presentment  later  (?•). 

Where  the  If  the  party  receiving  the  cheque  from  the  drawer  do  not 

parties  do  not  live  in  the  same  place  with  the  drawee,  he  should  send  it 
same  ul*  to  his  banker  or  other  agent  by  the  next  day's  post,  and 

they  should  present  it  on  the  day  after  they  have  received 
it  («).  The  banker  should  send  it  direct  to  the  drawee,  and 
cannot  postpone  the  time  of  presentment  by  circulating  it 
through  agents  or  branches  of  the  bank(f).  He  must  not 
keep  it  till  the  third  day,  and  then  present  it,  though  by 
such  a  course  it  reach  the  drawee  as  soon  as  it  would  have 
done  had  it  been  despatched  by  post  in  the  regular 
course  {u). 

But  where  a  cheque,  instead  of  being  presented  for  pay- 
ment in  due  course,  is  transferred  and  circulates  through 
several  hands,  it  is  conceived  that  there  is  a  distinction  be- 
tween the  time  of  Presentment  necessary  as  against  the 
original  drawer,  in  the  event  of  the  banker's  insolvency  and 
the  time  necessary  to  charge  the  person  from  whom  the 
cheque  was  immediately  received.  The  liability  of  the 
drawer  cannot,  it  is  apprehended,  be  enlarged  by  circulating 
the  cheque,  and,  therefore,  in  order  to  charge  him,  if  the 
banker  fail,  the  cheque,  in  whose  hands  soever  it  be,  must 


As  between 
the  holder 
and  a  trans- 
feror who  is 
not  the 
drawer. 


S resented,  it  was  held  that  the 
ebtor  was  dischaif^.  Hopkins 
v.  Ware,  L.  R,,  4  Ex.  268. 

(y)  See  Bromley  v.  BrMnUm, 
L.  K.,  5  £q.  275  ;  Hewet  v.  Kaye, 
5  £q.  198 ;  and  Chap.  XL,  Do- 
natio MO&Tis  CAUSA,  and  ante, 
p.  20. 

(r)  BoddingUm  v.  Sehlcneker,  4 
B.  A  Ad.  752  ;  1  N.  &  M.  540 ; 
Alexander  Y.  Burehjield,  1  Car.  k 
M.  75;  3  Scott,  N.  R.  565;  7 
M.  k  G.  1067  ;  Hare  v.  Henty, 
30  L.  J.,  C.  P.  302. 

A  banker,  receiving  a  cheque 
from  his  customer,  is  now  gene- 
rally considered  to  be  a  holder 
for  value,  even  though  the  cus- 


tomer's account  be  not  overdrawn, 
hence  he  is  a  new  party  to  whom 
the  cheque  is  circulated.  In  re 
Palmer,  19  Ch.  D.  409. 

{$)  RuJc/ord  V.  Ridge,  2  Camp. 
537  ;  Bond  v.  Warden,  1  Collyer, 
583 ;  Hare  v.  HenUy^  30  L.  J., 
C.  P.  302.  This  rule  applies  also 
primd  facie  between  banker  and 
customer  (ibid.). 

(Q  Afoule  V.  Brown,  4  Bing. 
N.  C.  266;  5  Scott,  694.  A 
country  banker  may  use  the  clear- 
ing house.  WUts  and  Dorset 
Bank  v.  Cook,  63  J.  P.  791. 

(w)  Beaching  v.  Oower,  Holt's 
N.  P.  C.  815. 
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be  presented  within  the  period  within  which  the  payee  or    CHAPTER 

first  holder  must  have  presented  it,  but  as  against  the  party ' 

transferring  the  cheque  to  the  holder,  it  is  sufficient,  what- 
erer  be  the  date  of  the  cheque,  to  present  it  or  forward  it 
for  presentment  on  the  day  next  after  the  transfer. 

As  to  the  consequences  of  non-presentment,  the  circum- 
stances which  will  be  evidence  of  presentment,  or  which 
wiU  excuse  or  waive  non-presentment,  the  reader  is  referred 
to  the  Chapter  on  Presentment  for  Payment. 

When  a  cheque  is  overdue  it  can  only  be  negotiated  ^^®"^"e 
subject  to  such  defects  of  title  as  affected  it  at  its  maturity,  °  ^^^* 
and  no  transferee  can  acquire  or  give  a  better  title  than  his 
transferor  had  (»).  A  cheque  will  be  deemed  to  be  overdue 
when  it  appears  on  the  face  of  it  to  have  been  in  circulation 
for  an  unreasonable  length  of  time.  What  is  an  un- 
reasonable length  of  time  is  a  question  of  fact  {w).  The 
tendency  of  later  cases  seems  to  be  to  treat  cheques  with 
more  leniency  than  bills,  especially  if  the  latter  be  payable 
at  a  fixed  period,  and  an  interval  of  six  {x)  or  eight  {y) 
days  has  been  held  not  to  be  an  unreasonable  length  of 
time. 

Cheques,  being  intended  for  immediate  payment  on  being  What 
presented,  are  not  usually  accepted.     It  has  been  said,  how-  amounted  to 
ever,  that  the  custom  of  London  bankers  to  mark  cheques  JJJJjnt  ^fthe 
as  good  is  equivalent  to  acceptance,  and  binds  the  banker  drawee  to  pay 
to  pay  the  cheques  so  marked  (z).     And  no  doubt  formerly  a  cheque. 
the  mark  was  an  acceptance  of  which  any  holder  of  the  cheque 
might  have  aviuled  himself,  provided  the  mark  amounted  to 
a  writing  within  the  1  <&  2  Geo.  4,  a  78,  s.  2.     But  since  the 
19  &  20  Vict  c.  97,  s.  6,  41  Vict  c.  13,  and  Code,  s.  2  (a), 
an  acceptance  must  be  signed.     If  it  so  happen  that  the 
drawee  of  the  cheque  is  the  banker  of  the  holder,  as  well  as 
of  the  drawer,  no  promise  by  the  banker  to  pay  the  cheque 
will  be  implied  by  his  receiving  the  cheque  from  the  holder 
without  observation,  and  keeping  it  till  the  following  day  (a), 
{or  primd  facie  he  will  be  taken  to  have  received  it  as  the 
holder's  agent  (6). 

(«)  Sect  86  (2).  Neootiatiok. 

{to)  Sect.  36  (3).  •     (2)  Robson  v.  Bennett,  2  Taunt 

\x)  Rothschild  v.  Corneyy  9  B.  ft  388  ;  and  see  2  M.  &  Piob.  454, 

C.  888 ;  4  M.  &  R.  411 ;  1  D.  &  note. 

L.  825.  (a)  Biyyd  v.  Emmeraony  2  A.  & 

(y)  London  and  County  Bank  r.  E.  184. 

Groom,  7  Q.  B.  D.  288  ;  61  L.  J.  (ft)  And  see  Jri7%  v.  Williams^ 

224.    And  Me  post,  Chapter  on  5  6.  &  Aid.  816  ;  1  D.  &  R.  476. 
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CHAPTER 
III. 

What  a 
cheqae  is 
evidence  of. 


When  a 
cheque 
amounts  to 
payment. 


When  it  may 
be  taken  in 
payment. 


A  cheque  presented  and  paid  is  no  evidence  of  money 
lent  or  advanced  by  the  banker  to  the  customer  (c).  On 
the  contrary,  it  is  prima  fade  evidence  of  the  repayment^  to 
the  amount  of  the  cheque  by  the  banker  to  the  customer, 
of  money  previously  lodged  by  the  customer  in  the  banker's 
hands.  A  cheque,  not  presented,  is  not  evidence  of  money 
previously  lent  to  the  drawer  by  the  payee  (d).  In  other 
words,  the  mere  circumstance  of  one  man  drawing  a  cheque 
in  favour  of  another  is  no  evidence  of  a  debt  due  from  the 
drawer. 

A  cheque,  unless  dishonoured,  is  payment  (c).  But  upon 
a  question  whether  a  debt  have  been  paid,  the  mere  pro- 
duction of  a  cheque  drawn  by  the  debtor  in  favour  of  the 
creditor  and  paid  by  the  banker  is  no  evidence  of  pay- 
ment (/).  It  must  be  further  shown  that  the  cheque 
passed  through  the  creditor's  hands.  For  this  purpose,  it 
is  prudent  to  cause  the  payee  to  write  his  name  across  the 
cheque  or  to  indorse  it  (g).  But  it  is  not  necessary  to  go 
on  and  show  that  the  debtor  paid  the  cheque  to  the 
creditor  (A). 

When  the  acceptor  or  drawee  of  a  bill  proposes  to  pay 
by  a  cheque,  the  holder  should  not,  in  strictness,  give  up 
the  bill  till  the  cheque  is  paid  (t).  It  has,  however,  been 
held  that  the  holder  is  not  guilty  of  neglect  in  giving  up 
the  bill  before  the  cheque  is  paid  (J) ;  but  it  is  believed  not 
to  be  usual  at  this  day  with  London  bankers  to  exchange 
bills  for  cheques,  and  it  is  doubtful  whether  they  would 
now  be  protected  in  so  doing.  If  a  creditor,  however,  in 
payment  of  any  other  debt  than  a  bill  or  note,  take  a 


(c)  Pletchei'  v.  Manning ^  12  M. 
&  W.  671. 

(d)  Fearce  v.  Davis,  1  M.  k 
Rob.  365  ;  and  see  Axtheii,  t. 
Walsh,  i  Taunt  293 ;  Cary  v. 
Ocrrish,  4  Esp.  9. 

(e)  Pearce  v.  Dams,  1  M.  & 
Rob.  365 ;  Carmarthen  Pail.  v. 
Manchester  Paihoay  Co,,  L,  R., 
8  C.  P.  685  ;  see  ifoore  v.  Bar- 
ihrop,  1  B.  &  C.  5 ;  2  D.  &  R.  25. 
Where  a  cheque  was  given  by  a 
debtor  to  a  mutual  agent  for  both 
debtor  and  creditor,  and  the  agent 
desired  it  to  be  cro&sed  with  the 
name  of  his  own  banker,  who 
stopned  the  proceeds,  it  was  held 
by  tne  Court  of  Error,  reversing 
tne  decision  of  the  majority  of  the 


Court  of  Common  Pleas,  to  be  a 
ffood  payment  Bridges  v.  Oar- 
rati,  L.  R.,  4  C.  P.  481 ;  6  C.  P., 
in  error,  451  ;  39  L.  J.  251. 

(/)  JCgg  V.  Bamett,  3  Esp.  196  ; 
Pearce  v.  Davis,  supra  ;  Lloyd  v, 
Sandilands,  Gow,  15. 

(g)  Aubert  v.  Walsh,  4  Taunt. 
293  ;  Lloyd  v.  Sandilands,  Gow, 
15. 

(h)  Mountford  v.  Harper,  16 
M.  &  W.  825  ;  Boswdl  v.  Smith, 
6  C.  &  P.  60. 

(i)  Marius,  21 ;  Ward  v.  Evans, 

12  Mod.  621 ;  Femon  v.  Bvcerie, 
2  Show.  296. 

(j)  Pussell  V.  Hanhey,  6  T.  R. 

13  ;  Ridley  v.  BlackeU^  Peake's 
Add.  C.  62. 
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cheque,  and  the  banker  fall,  or  the  cheque  be  dishonoured,    CHAPTER 
the  creditor's  remedies  remain  entire  (k).  '     _ 

It  has  been  said  that  the  holder  of  an  unpaid  cheque,  as  whether 
assignee  of  a  chose  in  action,  has  an  equitable  claim  on  the  holder  of 
drawee,  and  in  the  event  of  his  bankruptcy  may  prove  cheque  be 
under  the  fiat  (/).     But  in  America  it  has  been  held  that  a  ^^^j^ 
cheque  is  not  an  equitable  transfer  by  the  drawer  of  a  part  action, 
of  the  debt  due  to  him  from  the  banker,  and  the  decisions 
of   the  English  courts  and  the  Ck>de    are  to   the   same 
effect  (m). 

If  the  sum  for  which  the  customer  drew  the  cheque  be  Of  fraud  in 
fraudulently  altered  and  increased,  and  the  banker  pay  the  filling  up 
larger  sum,  he  cannot  charge  his  customer  with  the  excess,  cheques, 
but  must  bear  the  loss  (n).  But  should  any  act  of  the 
drawer  himself  have  facilitated  or  given  occasion  to  the 
forgery,  he  must  bear  the  loss  himself.  A  customer  of  a 
banker,  on  leaving  home,  entrusted  to  his  wife  several 
blank  forms  of  cheques,  signed  by  himself,  and  desired  her 
to"  fill  them  up  according  to  the  exigency  of  his  business. 
She  filled  up  one  with  the  words  fifty-two  pounds  two 
fhillingsy  beginning  the  word  fifty  with  a  small  letter  in 
the  middle  of  a  line.  The  figures  52 :  2  were  also  placed 
at  a  considerable  distance  to  the  right  of  the  printed  £, 
She  gave  the  cheque,  thus  filled  up,  to  her  husband's  clerk, 
to  get  the  money.  He,  before  presenting  it,  inserted  the 
words  "three  hundred"  before  the  word  fifty^  and  the 
figure  3  between  the  printed  £  and  the  figures  52  :  2,  so 
that  it  then  appeared  to  be  a  cheque  for  352  :  2.  It  was 
presented,  and  the  bankers  paid  it.  Held,  that  the  im- 
proper mode  of  filling  up  the  cheque  had  invited  the  for- 
gery, and,  therefore,  that  the  loss  fell  on  the  customer  and 
not'  on  the  banket  (o). 


(Jfc)  Everett  v.  Collins,  2  Camp. 
615 ;  Dent  v.  ZHinrij  3  Camp.  296  ; 
Marsh  v.  Pedder,  Holt,  72  j  4 
Camp.  257  ;  TapUy  v.  Jffarlens, 
8  T.  R.  451 ;  fFyaU  v.  Marquis 
offfeHford,  3  East,  147. 

(l)  In  Fry  and  Chapman's 
bankruptcy,  in  the  year  1829, 
several  holders  of  cheques  on  the 
bankrupts  claimed  to  prove,  al- 
leging that  they  were  equitable 
assignees  of  choses  in  action.  The 
commissioners  took  time  to  con- 
sider, and  afterwards  disallowed 
th«  claim,    See^  to6|  &  parte 


Shellard,  K  R.,  17  Eq.  109. 

(m)  Code,  s.  53  (1).  Bal- 
lard V.  Randall,  1  Gray,  605  ; 
Shand  v.  Zhi  Buisson,  L.  R.,  18 
Eq.  283;  Hopkinson  v.  For^er^ 
19  Eq.  74  ;  Bank  of  Louisiana  v. 
Bank  of  New  Orleans,  L.  R.,  6 
H.  of  L.  352. 

(n)  Hall  v.  FvZler,  6  B.  &  C. 
750 ;  8  D.  &  R.  464  ;  Smith  v. 
Mercer,  6  Taunt.  76  ;  1  j^larsh. 
453. 

(o)  Young  v.  Qrote,  4  Bing.  253 ; 
12  Moore,  484, 
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CHAPTER       Branches   of  the   same   banking  company  in  different 
^^''         towns  are  for  many  purposes  distinct.      They  may  give 


Branch  banks,  notices  of  dishonour  to  each  other,  and  a  cheque  upon  one, 
when  cashed  by  another,  may  be  considered  as  transferred 
and  not  paid  (p).  But  a  balance  at  one  branch  may  be 
applied  in  reduction  of  an  orerdrawn  account  at  another, 
even  without  notice  to  the  customer  {q\ 

When  ECYcral      When  a  plurality  of  persons,  not  being  persons  in  trade, 

must  join  in    bave  money  in  a  bank,  they  must  each  sign  the  cheque.     If 

drawing         ^^^  abscond,  equity  would  relieve  the  others,  and  assist 
Cheque.  ^^^^  ^^  g^^  ^^^  ^^^^^  ^y^^ 

From  what  ^^  ^^  ^^^  h^eti  unusual  for  bankers  to  enter  cheques  in 

period  the  pass-book  as  of  the  date  when  they  were  drawn,  and 

bankers  not  as  of  the  date  when  they  were  actually  paid,  and  to 

should  debit  calculate  interest  accordingly.     But  a  banker  should  debit 

tomcrewith  ^^*  customer,  not  from  the  date  of  the  cheque,  but  from 

cheques.  the  time  of  payment  («). 


Cheques  not 
protestablc. 


The  9  &  10  Will.  3,  c.  17  (now  repealed),  applied  only 
to  bills  of  exchange  payable  after  date.  Cheques,  there- 
fore, were  never  required  to  be  protested  or  noted,  though 
generally  they  fall  within  the  other  principles  relating  to 
notice  of  dishonour  of  bills  of  exchange  (t). 

Right  to  cash      A  stakeholder  who  cashes  a  cheque  deposited  with  him 
a  cheque.        is  not,  if  the  parties  agreed  to  treat  the  cheque  as  money, 
guilty  of  a  breach  of  duty  («). 

Within  Bills  A  cheque  was  within  the  Bills  of  Exchange  Act,  18  dr  19 
of  Exchange  Vict.  c.  67  (v)  ]  but  the  operation  of  this  Act  was  suspended 
Act. 


{p)  Clodc  V.  Sailey,  12  M.  kVT. 
61  ;  Woodland  v.  Fear,  26  L.  J., 
Q.  B.  202  ;  7  E.  &  B.  619. 

{q)  OameU  v.  McKetcatiy  L.  K., 
8  Ex.  10. 

(r)  Ex  parte  hunter,  2  Rose, 
363.    See  post,  Chapter  on  Pat- 

HENT. 

(«)  Goodhody  V.  FosteTj  Camb. 
Sum.  Ass.  1881,  Lyndhurst,  C.B. 

(0  Code,  s.  73  ;  Grant  v. 
Vaiighan,  3  Burr.  1616.  See  the 
remarks  of  Lord  Ellenborough  in 
Jiickford  v.  Ridffe,  2  Camp.  639  ; 
Byles  on  Bills,  6th  American  ed., 
37  and  446  ;  Code,  ss.  48  and  73. 
It  has  been  already  noticed  that 
the  Code  in  defining  a  **  cheque" 


does  not  nse  the  word  "  inland ;  ** 
hence  if  a  cheque  he  drawn  ahroad 
and  show  that  on  its  face,  it  may 
perhaps  require  an  ad  valorem 
stamp  on  negotiation  here,  like 
any  other  foreign  bill,  and  also  to 
he  protested  or  noted  in  addition 
to  the  notice  of  dishonour  in  order 
to  preserve  the  remedies  against 
the  drawer  and  indorsers.  Code, 
s.  61  (2).  Whatever  excuses  no- 
tice of  dishonour  also  excuses  pro- 
test Sect  61  (9).  As  to  the 
stamp,  see,  however,  £3s  parte 
Boyatf  33  Ch.  P.  612. 

(u)  Wilkinaon  v.  Godefrty^  9 
Ad.  h  E.  636. 

(fj)  Eijrt  V.  Walktr^  29  L.  J, 
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by  Ord.  11.  r.  68,  and  now  the"  Act  itself  is  repealed  by  the    CHAPTER 
Statute  Law  Amendment  Act,  46  k  47  Vict.  c.  49,  s.  3,  as         1^^* 
to  actions  in  the  High  Court 


A  cheque  may  be  taken  in  execution  (w). 


Execation, 


The  statute  16  &  17  Vict  c.  59,  s.  19,  first  introduced  Cheques  pay- 
drafts  on  a  banker  payable  to  order  on  demand.  able  to  order. 

The  statute  enacts,  that  the  banker  who  pays  the  bearer  Protection  to 
is  not  to  be  responsible  for  the  genuineness  of  the  indorse-  b»"lter  pay- 
ment, as  he  would  have  been  if  it  were  an  ordinary  bill  of  ^^^' 
exchange,  but-,  on  the  other  hand,  the  bearer  cannot  charge 
the  drawer  without  making  title  through  the  first    in- 
dorsement as  he  could  on  an  ordinary  cheqiie  payable  to 
bearer  {x).    An  indorsement  by  an  agent  in  fraud  of  his 
principals  is  within  this  section  {y). 

A  similar  protection  is  now  accorded  by  the  Code,  s.  60,  Extended  to 
to  a  banker  paying  in   good  faith,  and   in  the  ordinary  ^J^^s  on  de- 
course  of  business  a  bill  of  exchange  drawn  on  him  payable  ™*'^"* 
to  order  on  demand ;  he  is  not  responsible  for  the  genuine- 
ness or  validity  of  any  indorsement,  and  is  deemed  to  have 
paid  the  bill  in  due  course  though  the  indorsement  be  a 
forgery  or  without  authority. 

A  banker's  draft  payable  to  order  is  now  very  commonly 
used  for  remittances  by  post  or  otherwise.  No  innocent 
transferee  for  value  can  succeed  in  an  action  against  the 
drawer,  unless  he  derive  title  through  the  payee's  indorse- 
ment The  drawer  is  therefore,  in  an  action  against  him- 
self, on  the  cheque,  protected  by  the  ordinary  consequences 
of  forgery,  civil  and  criminal.  While  in  an  action  by  him- 
self against  his  own  banker  for  the  balance  of  his  account, 
the  banker,  when  he  sets  up  as  an  answer  the  payment  of 


Ex.  246  ;  6  H.  &  N.  460.  This 
statute  still  applies  to  cases  in- 
volving 102.  or  upwards  in  the 
County  Courts,  See  Orders  in 
Council  of  30th  Jan.  1856,  and 
27th  July,  1868.  See  post, 
Chapter  on  Action.  Formerly,  a 
cheque  like  a  bill  or  note  might  be 
referred  to  a  master  to  compute 
principal  and  interest  Benlnam 
V.  Lmrd  Chesterfield,  6  Scott,  117. 
But  since  15  &  16  Vict.  c.  76,  s. 
93,  judf^ent  by  default  in  case 
of  a  debt  or  liquidated  demand 
has  been  final    Ord.  XIII.  r.  3. 


But  such  a  judgment  is  interlo- 
cutory so  far  as  appeals  arc  con- 
cerned. Discount  Co.  v.  Lagrange^ 
3  C.  P.  D.  67. 

(U7)  1  &  2  Vict  c.  110,  s.  12  ; 
Watts  V.  Jefferies,  3  Mac.  &  G. 
422  ;  15  Jur.  435. 

{x}  The  banker  only  is  pro- 
tected, not  third  parties.  Ogden 
V.  BenaSf  L,  R.,  9  C.  P.  513; 
Arnold  v.  Cheque  Bank,  1  C.  P. 
D.  578. 

iy)  Charles  v.  BlackwelL  2  C. 
P.  D.  151. 
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^^^TT™^   the  cheque,  b  at  all  eyents  in  no  betler  position  than  he 

'         would  have  occupied  had  the  cheque  been  originally  made 

payable  to  bearer.  Indeed,  cases  may  be  imagined  in 
which  the  forged  indorsement  may  assist  the  drawer  in 
proving  collusion  or  gross  negligence  against  the  banker. 

Crossed  It  has  long  been  a  common  practice,  not  only  in  the  city 

cheques.  of  London   but  throughout  England,  to  write  across  the 

face  of  a  cheque  the  name  of  a  banker.  The  meaning 
of  this  crossing  was  to  direct  the  drawees  to  pay  the  cheque 
only  to  the  banker  whose  name  was  written  across ;  and  the 
object  was  to  invalidate  the  payment  to  a  wrongful  holder 
in  case  of  loss :  but  it  has  been  held  that  at  common  law 
the  effect  is  to  direct  the  drawees  to  pay  the  cheque  not  to 
any  particular  banker,  but  only  to  9ome  banker,  and  not 
to  restrict  its  negotiability.  Therefore,  as  between  the 
banker  and  his  customer,  the  circumstance  of  the  banker 
paying  a  crossed  cheque,  otherwise  than  through  another 
banker,  is  at  common  law  strong  evidence  of  negligence  on 
the  part  of  the  banker,  rendering  him  responsible  to  his 
customer  (z).  The  holder  may  at  common  law  erase  the 
name  of  the  banker  and  either  substitute  that  of  another 
banker,  or  leave  the  words  and  Co.  remaining  alone  (a)« 
It  is  also  not  unusual  to  write  the  words  and  Co,  only,  in 
the  first  instance,  leaving  the  particular  banker's  name  to 
he  filled  up  afterwards  or  not,  so  as  to  insure  the  present- 
ment by  some  banker  or  other  (6). 

The  former  Acts  regulating  crossed  cheques  were  re- 
pealed, and  substantially  re-enacted  by  the  39  &  40  Vict, 
c.  81,  existing  rights  being  preserved  (c),  which  Act  also  ia 


(z)  Bellamy  v.  HajoribanJ^s,  7 
£xch.  389  ;  Carlon  v.  Ireland^  26 
L.  J.,  Q.  B.  113;  5  K.  &  B, 
765. 

(o)  Stewart  v.  Lee^  1  M.  &  M. 
158  ;  Bellamy  v.  Majoribanka, 
supra.  Bat  see  21  &  22  Vict.  c.  79, 
iunu. 

(6)  Boddington  v.  Schlcncker,  4 

B.  &  Ad.  752 ;  1  N.  &  M.  540, 
S.  C.  ;  Carlon  v.  Ireland^  supra. 

C.  drew  a  cheque  on  his  banker, 
payable  to  A.  and  B.,  assignees  of 
fc.,  or  bearer,  and  wrote  the  name 
of  their  bankers  across  it.  B. ,  who 
had  another  private  account  with 
the  banker,  paid  the  cheaue  into 
that  account :  it  was  held,  that 
the  bankers  were  justified  in 
applying  it  to  that  account,  the 


drawer's  writing  the  name  of  the 
bankers  of  the  payees  of  the 
cheque  across  it  not  being,  ac* 
conung  to  the  custom  of  trade, 
information  to  the  bankers  that 
the  money  was  the  money  of  the 
payees. 

(c)  Those  Acts  were  the  19  k  20 
Vict  c.  25,  and  the  21  &  22  Vict 
c.  79.  The  former  of  these  en- 
acted that  where  a  draft  payable 
to  bearer,  or  order,  on  demand, 
bore  across  its  face  the  name  of 
any  banker,  or  the  words  *'and 
Co." between  two  transverse  liucfl, 
such  draft  should  onlv  be  paid  to 
or  through  some  banker,  out  the 
negotiability  of  the  cheque  was 
not  affected.  The  Court  of  Com* 
mon  Pleas  in  SifinfnwM  v.  Taylor^ 
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now  repealed  and  the  provigions  in  the  Code  subetituted  in   CHAPTER 
ite  place.  "^' 


The  39  <fe  40  Vict  c.  81,  first  introduced  "  not  negotiable  "  Not  negoti- 
chcquee,  that  is  to  say,  instruments  which  are  freely  trans-  *^^®  chequea, 
ferable,  but  to  which  a  bond  fide  holder  for  value  does  not 
acquire  a  Dew  and  independent  title,  but  can  only  have  or 
pass  on  such  title  as  his  transferor  possessed  (</)..  This  pro- 
vision must  greatly  lessen,  if  it  does  not  entirely  remove, 
risk  from  theft  or  loss,  as  a  thief  or  finder  can  have  no  title, 
and  therefore  cannot  convey  one. 


27  L.  J.  45;  4  C.  B.,  N.  S.  463, 
held  that  under  this  Act  the 
crossing  "was  no  part  of  the 
cheqne,  and  its  frandolent  altera- 
tion no  forgery,  and,  therefore, 
that  the  payment  without  negli- 
gence to  a  holder,  not  bein^  a 
Danker,  of  a  draft,  the  crossing 
whereof  had  been  fraudulently 
obliterated,  was  good  as  between 
the  banker  and  his  customer. 
The  21  &  22  Vict.  c.  79,  accord- 
ingly, enacted  tliat  the  crossing 
should  be  a  part  of  the  cheque, 
and  its  fraudulent  obliteration  or 
alteration  forgery.  That  a  cheque 
onoo  crossed  with  a  banker's 
name  was  thenceforth  only  pay- 
able through  him,  and  furtner, 
that  payment  made  without  neg- 
ligence of  a  draft,  the  crossing 
of  which  had  l^een  obliterated  or 
altereil,  should  not  be  questioned. 
Neither  of  these  Acts  affected  the 
negotiability  of  cheques,  so  that  a 
payment  made  to  a  wrong  banker, 
provided  it  reached  the  rightful 
holder,  was  good.  Smith  y.  Union 
Bank,  L.  R,  1  Q.  B.  D.  31 ;  45  U 
J.  49  ;  where  a  crossed  cheque  in- 
dorsed in  blank  was  stolen,  and 
ultimately  presented  by  a  b<md 
fide  holder  through  another  bank 
than  that  named  in  the  crossing. 
The  drawees,  who  paid  it  in  dis- 
regard of  the  statute,  were  held 
not  to  be  liable  in  an  action  at 
the  suit  of  the  loser,  as  he  was 
not  the  holder,  nor  was  there  any 
privity  of  contract  or  statutory 
doty  as  between  him  and  them  ; 
and  his  loss  was  in  no  way  occa- 
sioned by  their  act,  inasmuch  as 
they  had  paid  the  rightful  owner, 


though  through  a  wrong  channel. 
This  case  led  to  the  passing  of 
the  late  stat.  39  &  40  Vict  c.  81. 
It  is  conceived  that  it  always 
has  been  competent  for  a  man  to 
draw  a  non  transferable  cheoue  ; 
this  he  could  formerly  have  aone 
by  simply  omitting  the  words 
'*  order  or  bearer  "  in  which  case 
the  payee  could  endorse  so  as  to 
make  himself,  but  not  the  original 
drawer,  liable  to  the  indoi^see. 
Now,  however,  as  those  words 
are  no  longer  necessai-y  to  create 
negotiability,  it  follows  that  their 
mere  absence  will  not  restrain  it ; 
and,  accordingly,  if  a  man  wishes 
to  draw  or  inuorse  an  instrument 
so  that  its  negotiability  is  re- 
strained, he  must  use  words  ex- 
pressing that  intention,  as  *<pay 
D.  only,"  or  "pay  D.  for  such- 
and-such  an  account"  Code, 
ss.  8  and  35.  In  the  National 
Bank  v.  SUke  (Court  of  Appeal, 
Dec,  1890),  the  Court,  while 
doubting  whether  a  cheque  to 
order  or  bearer  could  be  rendered 
not  negotiable  otherwise  than  as 

Erovided  by  the  Code  itself,  s.  76  ; 
eld,  that  a  mere  mention  in  the 
crossing  of  the  account  to  be 
cretlited  was  at  all  events  insuf- 
ficient to  make  it  so.  The  case 
of  Bobbett  v.  PinkeU,  L.  R.,  1  Ex. 
Div.  368,  was  more  a  Question  of 
parties  than  of  law,  as  the  drawer, 
and  not  the  payee,  was  suing  an 
innocent  holder  for  the  proceeds 
of  a  cheque,  that  had  been  stolen, 
and  bore  a  forged  indorsement 

(d)  Code,  8.  81,  is  to  the  same 
effect 


so 
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CHAPTER 
III. 

The  present 
law  as  to 
crossed 
cheques. 


Liability  of 
banker. 


Protection  to 
banker. 


The  76th  and  six  following  sections  of  the  Code  contain 
the  present  law,  which  seems  to  apply  equally  to  cheques  to 
order  and  to  bearer,  as  the  words  used  are  "a  cheque."  The 
Act  of  1876  expressly  included  both  by  sect.  3. 

Two  parallel  lines  across  the  face  of  a  cheque,  whether 
containing  or  not  the  words  "and  Co."  and  with  or 
without  the  words  "  not  negotiable,"  constitute  a  general 
crossing  (<?). 

If  the  name  of  a  banker  be  written  across  the  face  of  a 
cheque,  with  or  without  the  words  "  not  negotiable,"  that 
cheque  is  crossed  specially  and  to  that  banker  (/). 

Either  the  drawer  or  the  holder  may  cross  generally  or 
specially,  and  the  latter  may  convert  a  general  into  a 
special  crossing,  or  add  the  words  "  not  negotiable  "  (  g)  if 
he  choose,  when  the  drawer  has  not  done  so.  A  banker,  to 
whom  a  cheque  either  uncrossed  or  crossed  generally  is  sent 
for  collection,  may  cross  it  specially  to  himself  (A) ;  but  a 
banker  alone  can  recross  specially  to  another  banker  for  col- 
lection a  cheque  already  crossed  specially  (t). 

In  any  other  case  where  a  cheque  is  crossed  specially  to 
more  than  one  banker,  the  drawee  is  to  refuse  payment  {k\ 
or  he  will  be  liable  to  the  true  owner  for  any  loss  occasioned 
thereby ;  and  so,  too,  if  he  pay  a  cheque  crossed  generally 
otherwise  than  to  a  banker,  or  one  crossed  specially  other- 
wise than  to  that  banker,  or  to  his  agent  for  collection,  being 
also  a  banker  (/). 

Where  a  banker  pays  in  good  faith  and  without  negligence 
a  cheque  that  does  not  appear  to  be  crossed,  or  to  have  had 
the  crossing  obliterated,  or  wrongfully  added  to,  or  altered, 
he  incurs  no  liability,  nor  is  the  payment  to  be  called  in 
question  for  not  having  been  made  either  to  a  banker  or  to 
the  banker  named  in  the  crossing,  or  his  agent)  for 
collection  (m). 

A  banker  paying  a  crossed  cheque  in  good  faith  and 
without  negligence,  and  with  due  regard  to  the  crossing. 


{e)  Co<le,  8,  76.  It  seems  that 
only  crossed  cheques  can  be 
marked  '*  not  negotiable,"  as 
both  this  and  the  fQllo^Ting  sec- 
tions 77  (4)  and  81  only  anthorize 
the  insertion  or  subsequent  addi- 
tion of  those  words  where  cheques 
are  crossed,  but  it  is  immaterial 
whether  the  crossing  be  general 
or  special. 

(/)   Sect.    76    (2).    The   two 


pai-allel  transverse  lines  seem 
therefore  not  to  be  absolutely 
necessary  in  the  case  of  a  special 
crossing,  though  it  is  usual  to 
add  them. 

{g)  Sect  77  (1),  (2),  (3),  (4). 

(70  lb.  (6). 

(0  lb.  (6). 

(k)  Sect  79  (1). 

(/)  Sect.  79  (2). 

(in)  lb. 
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IB  to  be  placed  in  the  same  position  as  if  the  true  owner   CHAPTER 
had  been  paid  ;  and  so,  too,  the  drawer,  if  the  cheque  has    • 
come  into  the  hands  of  the  payee  (n). 

A  banker  hand  fide  receiving  payment  for  a  customer  of 
a  cheque  crossed  either  generally  or  specially  to  himself, 
shall  not,  in  case  the  customer's  title  to  the  cheque  prove 
defective,  incur  any  liability  to  the  true  owner  of  the  cheque, 
by  reason  only  of  having  received  such  payment  (o). 

A  person  taking  a  crossed  cheque  marked  "  not  negoti- 
able" has  not,  nor  can  he  give,  a  better  title  than  his 
transferor  had  (  p). 

The  crossing  constitutes  a  material  part  of  the  cheque.  Crossing  is  a 
and  no  one  may  obliterate  it,  or  add  to  it  or  alter  it,  save  as  °i*terial  part 
authorized  by  the  Code  ($)• 

Warrants  for  the  payment  of  dividends  may  be  crossed  Dividend 
like  cheques,   and   with  the  same  results  (r).      They  are  warrants, 
frequently  transferred  by  indorsement  and  delivery  like  bills, 
and  any  usage  relating  to  them  remains  unaffected  by  the 
Code  (jf). 

Cheques  for  a  small  amount,  not  exceeding  20i.,  are  now  Post  office 
issued  payable  on  demand  at  any  time  within  three  montlis  cheques. 
(or  later  on  payment  of  a  commission)  at  any  post  office. 
No  stamp  is  required,  but  a  poundage  duty  is  paid,  together 
with  the  principal  sum  at  the  time  of  issue.  The  sender 
must  fill  in  the  payee's  name,  and  one  or  other  of  these 
two  the  name  of  the  office  where  it  is  to  be  payable.  They 
may  be  crossed  either  generally  or  specially.  Forgery  or 
fraudulent  alteration  is  felony ;  and  if  the  order  be  cut, 
defaced,  or  mutilated,  or  any  erasure  or  alteration  be  made, 
payment  may  be  refused.  A  banker  receiving  payment 
for  a  principal  on  any  such  order  or  document  pm*porting 
to  be  such  order,  is  not  thereby  rendered  liable  to  any  one 


(h)  Sect  80. 

(o)  Sect.  82.  See  the  judgment 
of  Lindley,  J.,  in  Jifattkiesson  v. 
London  and  County  Bank,  L.  R., 
5  C.  P.  D.  7  (a  case  under  the 
repealed  statute),  as  to  what  con- 
duct of  a  hanker  would  amount 
to  more  than  merely  receiving 
such  payment. 

{p)  Sect.  81.  It  is  believed 
that  this  is  the  only  ease  in  which 
a  holder  in  due  course  does  not 
get  a  new  and  independent  title, 
and  have  every  presumption  as  to 


the  liability  of  antecedent  parties 
irresistibly  drawn  m  his  favour. 

iq)  Sect.  78.  An  alteration, 
therefore,  in  the  crossing  m«y 
avoid  the  instniraent  (sect.  64), 
and  if  made  fraudulently  subject 
the  person  so  doing  to  the  penal- 
ties on  forgery.  See  24  &  25  Vict. 
c.  98,  s.  22.  Tliongh  Code,  s.  64, 
does  not  mention  the  crossing  of 
a  cheque  in  recapitulating  the 
material  parts  of  a  Dill. 

(r)  Sect,  95. 

W  Sect.  97  (8)  (d). 


^ 
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CH^J^TKR  except  his  principal,  but  this  protection  does  not  extend  to 
"^-  '     the  latter  {t). 


The  Cheque 
Bank. 


Summary  of 
chief  points 
of  difference 
between 
cheques  and 
bills. 


As  we  have  already  seen,  the  holder  of  a  cheque  cannot 
enforce  payment  from  the  bank,  and  he  practically  takes  it 
on  the  faith  of  the  drawer's  solvency,  or  of  other  parties 
thereto  («).  The  object  of  the  Cheque  Bank  Company  was 
to  make  it  morally  certain  that  a  cheque  drawn  on  them 
would  not  be  dishonoured  for  want  of  funds.  To  effect 
this  the  contract  between  them  and  their  customers  differs 
from  the  ordinary  one,  inasmuch  as  it  is  stipulated  that 
cheques  shall  not  be  drawn  upon  them  save  upon  their 
own  blank  forms  issued  for  that  purpose,  each  of  which 
notifies  the  maximum  amount  for  which  it  may  be  drawn. 
As  these  forms  are  not  issued  imtQ  funds  to  meet  them  have 
been  deposited  with  the  bank,  and  those  funds  can  only  be 
drawn  out  by  using  the  forms,  it  follows  that  funds  must  be 
lying  at  the  bank  ready  to  meet  each  outstanding  form. 
Accordingly,  it  is  found  that  they  pass  readily  even  in  places 
where  the  drawer  is  not  known,  and  afford  a  great  con- 
venience to  those  away  from  home. 

Cheques  are  not  accepted,  hence  the  holder  cannot  sue  the 
bank.  The  drawer  is  not  discharged  by  the  holder's  failure 
to  present  in  due  time,  unless  the  bank  fail.  Notice  of  dis- 
honour to  the  drawer  is  rarely  necessary,  as  absence  of  effects 
in  the  drawee's  hands,  the  almost  universal  cause  of  dis- 
honour, excuses  it,  as  does  countermand  of  payment.  They 
must  be  drawn  on  a  banker,  and  payable  on  demand,  and 
are  generally,  though  not  necessarily,  inland.  And  finally 
the  banker  is  protected  against  a  forged  or  unauthorized 
indorsement  of  a  draft  on  him  to  order  on  demand. 


(t)  43  k  44  Vict.  c.  33  ;  amended 
and  extended  to  British  foreign 
dominions  by  46  &  47  Vict.  c.  58. 
A  banker  receiving  post  offi<^e 
ordcra  from  a  customer  has  no 
better  title  to  the  proceeds  when 
caslied  than  the  customer,  and  is 
liable  to  the  true  owner  for  them. 


Fine  Art  Society  v.  UnUm  Bank, 
17  Q.  B.  D.  705. 

(u)  To  issue  the  cheques  ac- 
cepted, so  that  the  holder  could 
sue  the  bank,  would  pixjbably  be 
an  infringement  of  the  Itnnk 
Charter  Acts.     See  post.  Chap.  v. 
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CHAPTER 
~  IV. 


A  HERB  acknowledgment  of  a  debt  does  not  amount  to  a 


promissory  note.  ^^^*^  ^^  ^' 

Such  an  acknowledgment  is  frequently  made  in  an 
abbreviated  form,  thus^ 

London^  Ist  January,  1866. 
Mr.  A.  B. 

lOU  £100. 

CD, 

An  acknowledgment  of  a  debt  in  this  form  is  called  an 
I  O  U.  It  is  evidence  of  an  account  stated,  but  not  of 
money  lent  (a). 

Not  amounting  to  a  promissory  note  (6),  and  being  Requires  no 
merely  evidence  of  a  debt  due  by  virtue  of  some  antece-  stamp, 
dent  contract,  it  requires  no  stamp  (c).  Nor  indeed  is  a 
stamp  required  for  any  instrument  which  is  merely  an 
acknowledgment  of  money  deposited  to  be  accounted  for, 
and  not  a  receipt  for  money  antecedently  due  (d).  There- 
fore  a  paper  stating  that  the  party  signing  it  had  certain 
bills  in  his  hands,  which  he  held  to  get  discounted  or 
return  on  demand,  requires  no  stump  (e). 

But  if  the  I  0  U  contain  an  agresment  that  it  is  to  be  Unless  it 

paid  on  a  given  day  or  on  demand,  it  will  be  a  promissory  amount  to  a 

note  or  agree* 

(a)  Festnmayer  v.  Adcock,  16  C.  541 ;  9  D.  &  R.  543  ;  1  M.  &  ™®^*' 

M.  k  W.  449.  M.  82  ;  Casbome  v.  JhOion,  Sel- 

{b)  But  if  the  consideratiou  be  wyn's  N.  P.  881,  9th  ed.  ;  Payne 

stated,  it  has  been  held  in  Ame-  v.  Jenkins,  4  0.  &  P.  324  ;  Hop- 

rica    to    be    a   promissory  note.  kins  v.   Abbott,   L.    R.,    19  Eq. 

Fleming  v.   Surge,   6  Alabama,  222. 
373.  {e)  MulleU  v.  Hutchison,  3  C.  & 

(c)  Fishery.  Leslie,  1  Esp.  425  ;  P.  92 ;  7  B.  &  C.  639  ;  Langdon 

Israel  v.  Israel,   1  Camp.  499  ;  v.  IFilscm,  2  Man.  &  R.  10  ;  IFil- 

Childers  v.   Boulnois,   D.   k  R.  liamson  v.  Bennett,  2  Camp.  417  ; 

N.   P.  C.  8  ;  Beeehing  r.    West-  Home  v.  Bed/earn,  4  Bing.  N.  C. 

brook,  8  M.  k  W.  412.  433  ;  6  Scott,  260. 

((Q  Tompkins  v.  Ashby,  6  6.  & 

B.B.E.  D 
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CHAPTER  note,  and  must  be  stamped  as  such.  And  if  the  contracting 
^^'  words  be  such  as  to  make  it  not  a  promissory  note,  but  an 
agreement,  it  must  be  stamped  accordingly  (/),  unless  it  be 
under  5/.  in  amount  (  g). 

The  following  instrument  was  held  to  be  a  mere  I  0  U, 
not  to  be  a  promissory  note,  and  to  require  no  stamp : 
"  1839,  Nov.  11, 1  0  U  forty-five  pounds  thirteen  shillings, 
which  I  borrowed  of  Mrs.  Melanotte,  and  to  pay  her  five 
per  cent,  till  paid  "  (A).  An  instrument  in  this  form,  "  I  owe 
Mr.  John  Gould  the  sum  of  200/.  for  value  received,"  re- 
quires no  stamp  (i). 

It  is  conceived  that  a  mere  I  0  U,  given  by  a  surety  for 
the  debt  of  another  man,  is  void  by  the  Statute  of  Frauds  {k). 
But  perhaps  the  Mercantile  Law  Amendment  Act  (19 
&  20  Vict.  c.  97,  s.  3),  which  removes  the  necessity 
of  the  consideration  appearing  in  \sTiting,  may  obviate  the 
objection  (/). 


Need  not  be 
addressed  to 
the  creditor. 


Bill  to  dis- 
cover  con- 
sideration. 


An  I  0  U  ought  regularly  to  be  addressed  to  the  creditor 
by  name ;  but  though  not  addressed  to  any  one  it  will  be 
evidence  for  the  plaintiff  if  produced  by  him  (m).  This  rule 
was  convenient  and  safe.  For,  before  the  alteration  of  the 
law  making  parties  to  the  action  competent  witnesses,  if  the 
I  0  U  were  given  (as  it  often  is)  when  no  one  but  the  plain- 
tiff and  defendant  were  present,  it  would  have  been  im- 
possible for  the  plaintiff  to  prove  how  he  became  possessed 
of  it ;  but  if  the  I  0  U  were  given  to  a  third  party  tho 
defendant  had  ordinarily  the  means  of  proving  it. 

It  has  been  held  that  a  bill  in  equity  would  lie  tc  discover 
whether  an  I  0  U  were  given  for  a  gaming  debt  («). 


To  restrain  an      There  are  cases  where  the  Ck)urt  will  restrain  an  action  on 
action,  an  I  0  U  (o). 


(/)  Brooks  Y.  EUcins,  2  U.  k 
W.  74. 

(g)  Evans  v.  PhillpoUs^  9  C.  & 
P.  270  ;  23  Vict,  c  16  ;  88  &  84 
Vict  c.  97,  Sched. 

{h)  Melanotte  v.  Teasdale,  13  M. 
k  W.  216;  Smith  v.  Smith,  1  F. 
k  F.  589. 

(i)  Gould  V.  Coombs^  14  L.  J., 
C.  P.  176  ;  1  C.  B.  543. 

{k)  So  held  by  tlie  Court  of 
Exchequer  in  1846.  Ailmitted 
by  counsel  to  be  so.  And  see 
Gould  V.  CoonibSf  14  L.  J.,  C.  P. 
175  ;  1  C.  B.  550. 


(/)  An  I  0  U  jointly  signed  by 
debtor  and  surety  was  held  evi- 
dence of  a  joint  account  stated 
with  creditor.  Buck  v.  Burst, 
L.  E.,  1  C.  P.  297. 

{m)  Curtis  v.  JRickards,  1  M.  ft 
G.    46;    1    Scott,   N.    R.    165 
Douglas  v.  Holme,  12  A.  k  E.  146 
Fisher    v.   Leslie,    1    Esp.    427 
Fesenmayer  v.  Adcock,  16  M.  k 
W.  449. 

(n)  Wilkinson  v.  L'Eaugier,  2 
Y.  k  CoL  866. 

(o)  Qioimerv.  CbZston,  12L.J., 
Ch.  57  ;  6  Jur.  959. 
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Capacity  to  incur  liability  as  a  party  to  a  bill  or  note  is 
CO- extensive  with  capacity  to  contract ;  hence,  in  general, 
corporations,  unless  specially  authorized  so  to  do,  infants, 
lunatics^  married  women  not  having  a  separate  estate, 
cannot  become  liable  as  parties,  Code,  s.  22.  But  when 
a  bill  is  drawn  or  indorsed  by  an  infant,  or  by  a  corporation, 
not  so  authorized,  the  holder  is  entitled  to  enforce  pay- 
ment against  other  parties  to  the  bill  (a). 


Signature 
essential  to 
liability. 


No  person  is  liable  as  drawer,  indcrser,  or  acceptor,  or 
maker  of  a  bill,  or  note,  unless  he  has  signed  it  as  such ; 
but  signing  a  trade  or  assumed  name  is  as  binding  as  a 
man's  real  name ;  and  signing  the  name  of  a  firm  is 
equivalent  to  the  signature  by  the  person  writing  it  of  the 
names  of  all  the  partners  (6). 


Agents, 


The  signature  need  not  be  by  the  man  himself,  it  may 


(a)  Code,  8.  22  (2).  Tliey  may 
be  cnannels  to  convey  title  and 
liability,  though  not  to  originate 
it,  as  the  section  makes  no  men- 
tion of  acceptance,  the  primary 
contract  on  a  bill,  and  hence  by 
inference  excludes  the  making, 
the  primary  contract  on  a  note. 
Married  women  again  are  omitted, 
as  if  they  possess  a  separate  es- 
tate, their  contracts  primd  facie 
relate  to  that,  and  if  they  do  not, 


they  can  only  act  aa  agents  for 
their  husbands.  An  infant  in  the 
Scotch  law  is  termed  a  minor. 

(b)  Code,  s.  28.  If  he  have 
authorized  another  to  accept  in 
that  other's  name  that  will  bind 
him,  though  his  own  do  not  ap- 
pear. Lindus  v.  Bradwell,  5  C.  B. 
583.  As  to  the  liability  of  a 
transferor  by  dcliveiy,  see  post, 
the  Chapter  on  Transfer. 


Liability  of  Contracting  Parties. 
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be  written  by  the  baud,  or  even  in  tbe  name  of  a  duly-    CHAPTER 
qualified  agent,    for    whatever  a    man    may   do  himself  * 

(except  in  virtue  of  a  delegated  authority)  he  may  do  by 
his  agent  (c). 

No  particular  form  of  appointment  is  necessary  to  enable  how 
an  agent  to  draw,  indorse  or  accept,  or  make  bills  or  notes,  appointed* 
80  as  to  charge  his  principal ;  he  may  be  specially  appointed 
for  this  purpose,  or  derive  his  power  from  some  general  or 
implied  authority.  And  it  is  important  to  see  that  the 
ostensible  do  not  exceed  the  actual  authority,  for  if  the 
principal's  representatious  or  acts  give  to  the  agent  the 
appearance  of  an  authority  larger  than  the  agent  actually 
possesses,  the  principal  may  be  bound  by  such  of  the 
agent's  acts  as,  although  beyond  the  line  of  the  agent's 
actual  authority,  are  still  within  the  margin  of  the  osten- 
sible or  apparent  authority.  And  this,  on  the  established 
and  elementary  principle,  that  untrue  representations,  on 
the  faith  of  which  a  man  induces  a  third  person  to  act, 
bind  the  party  making  them. 

Subsequent  recognition  of  an  agent's  acts  is  equivalent  to  Ratification, 
previous  authority;    provided  the  agent,   when  he  acted, 
assumed  to  act  as  agent  (d). 

General  authorities  to  transact  business,  and  to  receive 
and  discharge  debts,  do  not  confer  upon  an  agent  the 
power  of  accepting  or  indorsing  bills,  so  as  to  charge  his 
principal  (e).    And  special  authorities  to  accept  or  indorse 


(e)  Code,  s.  91.     ConMa  case, 

9  Rep.  75 ;  Mndus  v.  Bradwellj 
5  C.  B.  583.  Disqualiiications 
for  contracting  on  a  person's  own 
account  are  not  necessarily  dis- 
qualifications for  contracting  as 
agent  for  another ;  for  an  agent 
is  considered  as  a  mere  instru- 
ment: therefore  infants,  married 
women,  persons  attainted,  out- 
lawed or  excommunicated,  aliens 
and  other  persons  labouring  under 
(Usabilities,  may  Ix;  agents.  Co. 
LiL  52  (a).  An  infant,  though  he 
may  be  a  private,  cannot  be  a 
public,  attorney  at  law  to  couduct 
suits.  Ibid.  128  (a) ;  Mir.  C.  2, 
8.  21. 

(d)  Viuer's  Ab.  Ratihabition  ; 
Saundenon  v.  Orifiths,  5  B.  &  C. 
909  ;  D.  &  R.  643  ;  Vere  v.  Aahby, 

10  B.  It  C.  288,    See  the  law  of 


Ratihabition  discussed  in  Wilwii 
V.  Tumnufii,  6  M.  k  G.  236,  which 
is  the  leading  case  on  the  sub- 
ject. See  also  Ancona  v.  Marks, 
31  L.  J.,  Exch.  163  ;  7  H.  &  N. 
686.  In  America  it  has.  been 
held  that  ratihabition  will  not 
relieve  the  agent  from  personal 
liability  on  a  promissory  note 
once  incurred.  HossiUr  v.  jRossi- 
ter,  8  Wendell,  494.  A  forged 
signature  cannot  be  ratified.  Brook 
V.  Hook,  L.  R.,  6  Ex.  89  ;  40 
L.  J.,  Ex.  50 ;  but  the  Code,  s.  24, 
imi'liedly  recognUcs  the  possible 
ratification  of  any  unauthorized 
signature  not  amoimting  to  for- 
gery. To  constitute  forgery  the 
act  must  be  committed  with  a 
fraudulent  intent.  Bla.  Com.  iv., 
247  ;  vi ,  chap.  5,  ili. 
{e)  Hogg  v.  Smithy   1  Taunt. 
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Capacity^  Authority,  and 


OKkVTEE   are  construed  strictly.    A.  B.,  who  carried  on  biiuness  on 
'  his  own  account,  and  also  in  partnership,  went  abroad,  and 

gave  to  certain  peisons  in  this  country  two  powers  of 
attorney;  by  the  first  of  which,  authority  was  given  for 
him,  and  in  his  name  and  to  his  use,  to  do  certain  specific 
acts  (and,  amongst  others,  to  indorse  bills,  (fee),  and  gene- 
rally to  act  for  him,  as  he  might  do  if  he  were  present ; 
and,  by  the  second,  authority  was  given,  "  for  him,  and  on 
his  behalf,  to  accept  bills  drawn  on  him  by  his  agents  or 
correspondents."  C.  D.,  one  of  A.  B.'s  partners  (and  who 
acted  as  his  agent),  in  order  to  raise  money  for  payment  of 
the  creditors  of  the  joint  concern,  drew  a  bill  which  the 
attorney  accepted  in  A.  R's  name  by  procuration.  In 
action  against  A.  B.,  by  the  indorsee  of  the  bill,  held,  first, 
that  the  right  of  the  indorsee  depended  upon  the  authority 
given  to  the  attorney;  secondly,  that  the  power  applied 
only  to  A.  B.'s  individual,  and  not  to  his  partnership 
affairs ;  thirdly,  that  the  special  power  to  accept  extended 
only  to  bills  drawn  by  an  agent  in  that  capacity ;  and  that 
C.  D.  did  not  draw  the  bills  in  question  as  agent,  but  as 
partner ;  and,  lastly,  that  :the  general  words  in  the  power 
of  attorney  were  not  to  be  construed  at  large,  but  as  giving 
general  powers  for  the  carrying  into  effect  the  specif 
purposes  for  which  they  were  given  (/).  An  authority  to 
indorse  bills  remitted  to  the  principal,  gives  no  power  to 
indorse  a  bill  which  the  principal  could  not  have  indorsed 
without  a  fraud,  and  such  an  indorsement  conveys  no  title 
even  to  a  holder  in  due  course  ( g).  It  would  be  otherwise 
had  the  principal  himself  indorsed  (h). 

When  An  authority  is  often  implied  fh)m  circumstances ;  as  if 

authority  may  the  agent  has  foimerly  been  in  the  habit  of  drawing,  ac- 
he inferred,      cepting  or  indorsing  for  his  principal,  and  his  principal  has 
recognized  his  acts.     Thus,  to  an  action  against  an  acceptor 


847,  and  Hay  y,  OckUmid,  there 
cited ;  Murray  y.  East  India  Cani' 
pany,  5  B.  &  Aid.  204 ;  and  see 
Howard  v.  BailliCf  2  H.  Bla.  618 ; 
Gardner  y.  JBaillie,  6  T.  B.  691 ; 
Kilgour  v.  Finlayson^  1  H.  Bla. 
165  ;  Hay  v.  Goldnnid,  2  Smith's 
Rep.  79 ;  JSadaile  y.  Lanauze,  1 
Y.  k  Col.  894.  In  re  Cunning- 
ham and  Co,,  86  Ch.  D.  632 ;  67 
L.  J.,  Ch.  169  ;  Odell  v.  Cormaek, 
19  Q.  B.  D.  228  ;  66  L.  J.,  Q.  B. 
468.  But  where  an  agent  man* 
aged  a  hnsinesa  and  acted  oaten* 


sibly  as  priBci^wl,  it  was  held 
that  he  could  bind  his  principal 
by  accepting  a  bill,  even  though 
expressly  forbidden  so  to  do.  Ed' 
mwids  y.  Butitull,  L.  R.,  1  Q.  B. 
97  ;  86  L.  J.,  Q.  B.  21. 

(/)  AUvooody,  Munningf,  7  B. 
A;  C.  273 ;  1  M.  &  R.  78.  See 
Bank  of  Bengal  v.  M*CIeod,  7 
Hoore,  P.  C.  C.  85. 

ig)  Feam  v.  FUica,  14  L.  J., 
C.P.  15;  7M.  &a  618. 

[h)  Ibid. 


Liability  of  Contracting  Parties, 
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of  a  bill,  the  defence  was,  that  the  drawer  had  forged  the   CHAPTKB 

acceptor's  signature,  in  answer  to  which  it  was  proved  that ' 

the  defendant  had  previously  paid  such  acceptances ;  and 
this  was  held  proof  of  authority  to  the  drawer  (t). 

"  It  may  be  admitted,"  says  Tindal,  C.  J.,  "  that  an  To  draw  and 
authority  to  draw  does  not  import  in  itself  an  authority  to  i^^tiorse. 
indorse  bills ;  but  still  the  evidence  of  such  authority  to 
draw  is  not  to  he  withheld  from  the  jury,  where  they  are 
to  determine  on  the  whole  of  the  evidence,  whether  an 
authority  to  indorse  existed  or  not "  {j).  And  therefore, 
from  the  facts  that  the  defendants'  confidential  clerk  had 
been  accustomed  to  draw  cheques  for  them,  that  in  one 
instance  they  had  authorized  him  to  indorse,  and  in  two 
other  instances  had  received  money  obtained  by  his  in- 
dorsing in  their  name,  a  jury  was  held  warranted  in 
inferring  that  the  clerk  had  a  general  authority  to  in- 
dorse (k). 

The  acceptance  of  a  bill  drawn  by  procuration  is  an  ad-  When  ad- 
mission of  tibe  agent's  authority  to  draw,  but  no  admission  fitted. 
of  his  authority  to  indorse,  though  the  indorsement  were  on 
the  bill  at  the  time  of  acceptance  (l). 

A  forged  or  unauthorized  signature  is  wholly  inoperative,  Effect  of  a 
and  gives  no  right  to  retain  or  discharge  the  bill,  or  enforce  forged  or 
payment   thereof,  unless  the   party,   against   whom  such  "."^^^thorized 
right  is  sought,  be  precluded  from  setting  up  the  forgery  or  *^^ 
want  of  authority  (m). 

Where  a  person  signs  as  drawer  or  indorser,  or  acceptor  When  agent 

liable. 


(i)  Barber  v.  Oingell,  8  Esp. 
60  ;  Ueicellyn  v.  Winekwcrihy  13 
M.  &  W.  598  ;  Cash  v.  Taylor^ 
Lloyd  &  Welsby's  MercaDtile 
Cases,  178  ;  8  L.  J.,  E.  B.  262. 
Bnt  pAyiog  on  one  forsed  signa- 
ture is  no  estoppel  in  tne  case  of 
a  second  forged  signature.  ^Var- 
m  v.  BeiheU,  L.  R.,  5  C.  P.  47. 

{j)  PrescoU  v.  Flinn,  9  Bing. 
19  ;  2  Moo.  k.  Sr.  22. 

(k)  Ibid. 

(0  Robinsonr.  Yarrow^  7  Taunt. 
455 ;  1  Moo.  150.  See  the  Chapter 
on  Accept ANCE.  Code,  s.  54  (2)  b. 

(ffi)  Bdbarta  v.  T>ueker^  16  Q.  B. 
660 ;  Peam  v.  FUica,  7  M.  &  0. 
513  ;  14  L.  J.,  C.  P.  15 ;  Code,  s. 
24.    The  other  provistons  of  the 


Code  to  which  section  24  is  subject 
seem  to  be  section  60,  protecting 
bankers  paying  drafts  to  order 
on  demand  of  which  the  indorse- 
ment is  forged  ;  section  54,  defin- 
ing the  contract  of  the  acceptor, 
who  is  estopped  from  denying  to 
a  holder  in  due  course  the  exist- 
ence of  the  drawer,  his  capacity 
and  authority  to  draw,  and  the 
genuineness  of  his  signature  ;  and 
section  55  (2),  defining  the  con- 
tract of  an  indorser  who  is  estopped 
as  to  signature  of  the  drawer  and 
all  indorsements  previous  to  his 
own.  The  agent  himself,  how- 
ever, may  be  liable  on  an  im- 
plied warranty  of  authority,  see 
post,  or  perhaps  under  section  56, 


4Q 


Capacity^  Authority^  and 


CHAPTER   or  maker,  of  a  bill,  or  note,  adding  words  indicating  that 
'  he  signs  for  a  principal,  or  as  executor,  &c.,  he  is  not  per- 

sonally liable  thereon ;  but  the  mere  addition  of  the  words 
agent  or  executor  is  not  sufficient  to  free  him  from  lia- 
bility («). 


AmbignooB 
signatuie. 


Unauthorized 
delivery. 


Pledging. 


In  determining  whether  a  signature  on  a  bill  or  note  is 
that  of  the  principal,  or  that  of  the  agent  who  wrote  it,  the 
construction  most  favourable  to  the  validity  of  the  instru- 
ment shall  be  adopted  (j?). 

The  unauthorized  indorsement  of  bills  or  notes,  there- 
fore, gives  no  title,  unless  the  party,  against  whom  it  is 
sought  to  enforce  them,  be  estopped  from  setting  up  that 
fact ;  but  the  unauthorized  delivery  of  bills  or  notes  pay- 
able to  bearer,  gives  a  holder  in  due  course  a  claim  on  the 
other  parties  {q). 

But  in  any  case,  if  the  transferee  know  that  the  transferor 
has  no  right  to  pass  the  bills,  he  can  acquire  no  property  in 
them.  Thus,  where  the  plaintiff  indorsed  bills  to  A.  B. 
specially  in  this  form,  "  Pay  A.  B.  or  order,  for  account  of 
plaintiffs,"  and  A.  B.  pledged  the  bills  with  defendant  for 
his  private  debt,  it  was  held,  that  the  defendant  took  them 
with  sufficient  notice  that  they  did  not  belong  to  A.  B., 
and  that  defendant  was  liable  to  plaintifis  in  an  action  of 
trover  (r). 

An  agent,  who  receives  a  bill  for  the  purpose  of  getting 
it  discounted,  has  no  right  to  pawn  it  for  a  sum  smaller  than 


C( 


(»)  Probably  the  words  "as 
agent  only"  or  "a«  execiitor 
only/'  would  be  sufficient  to  uega- 
tivo  his  personal  liability.  Tlie 
usual  term  to  employ  in  an  in- 
dorsement by  an  agent  is  ^*  sans 
recours,*^  or  "without  recourse/* 
' '  to  me  "  being  understood.  Code, 
sect.  26  (1). 

{J})  Code,  s.  26  (2).  For  in- 
stance, a  bill  cannot  be  accepted 
(except  for  honour)  by  any  other 
person  than  the  drawee.  Nichols 
V.  Diamond,  9  £x.  157  ;  Code, 
S8.  6  and  17.  Hence  the  pre- 
sumption most  favourable  to  the 
instrument  would  be,  in  the  case 
of  acceptance  bv  agency,  that  the 
signature  was  that  of  the  princi- 
pal, as  otherwise  the  acceptance 
would  bo  void.    But  the  agent 


may  be  personally  liable,  |)088ibly 
under  s.  56,  or  on  the  implied 
warranty  of  authority.  Feam  v, 
Filira,  7  M.  &  G.  518 ;  14  L.  J. 
15.  An  agent  who  exceeds  his 
authority  in  negotiating  an  over- 
due bill  conveys  no  other  title  than 
that  which  he  himself  had.  Les 
V.  Zagury,  8  Taunt.  114  ;  1  Moo. 
556  ;  Code,  s.  86  (2).  See  post, 
Chapter  on  Tbansfkr. 

(q)  Bayley,  106  j  Miller  v.  Bacc, 
1  Burr.  452 ;  Laxcson  v.  Weston^ 
4  £sp.  56  ;  Raphael  v.  Bank  of 
England,  17  C.  B.  161.  See  Chap. 
XI.  on  Transfer. 

(r)  TrcutUll  v.  Barandon^  8 
Taunt.  100;  1.  Moo.  548.  See 
the  subject  of  restrictive  indorse- 
ments more  fully  treated  in  the 
Chapter  on  Transfer. 
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the  amount  of  the  bill,  minus  the  discount,  for  his  employer    CHAPTER 
™ay>  hy  the  pawnee's  detention  of  the  bill,  or  by  his  change  * 

of  residence,  or  by  its  further  negotiation,  be  prevented 
from  raising  on  the  bill  its  full  value,  and  yet  be  ex- 
posed to  pay  its  full  amount  to  a  subsequent  holder  in  due 
course. 

An  agent  or  bill  broker,  intrusted  to  discount,  has  no  Bill  brokers, 
right  to  pledge  the  bill  as  a  security  for  money  previously 
due  from  himself.  And  it  is  very  doubtful  whether  an  usage 
entitling  him  to  do  so  would  be  legal  («).  Frimd,  fajde^  a  bill 
broker  has  no  right  to  pledge  the  bills  of  his  diflfcrent 
customers  in  one  mass,  for  that  might  subject  a  bill  to  alien 
beyond  the  amount  advanced  upon  it  But  the  usage  of 
a  particular  district  may  enlarge  the  authority  of  a  bill 
broker,  and  give  him  a  right  to  pledge  the  bills  of  different 
customers  in  one  mass  (^).  Such  is  the  usage  of  bill  brokers 
in  the  city  of  London,  and  it  is  not  an  unreasonable  one, 
for  although  it  may  occasionally  be  attended  with  inconve- 
nience, yet,  on  the  other  hand,  the  bill  broker  may  often 
raise  money  on  a  large  scale  on  better  terms  than  on  a 
small  one,  or  discount,  with  other  bills,  bills  which  alone 
could  not  be  discounted  at  all  (i«). 

A  signature  by  procuration  operates  as  notice  of  a  limited  Procaration. 
authority  in  the  agent,  and  the  principal  is  only  bound  if 
the  agent  was  acting  within  his  authority ;   hence,  if  an 
offer  to  accept,  or  draw,  or  indorse,  be  made  by  an  agent,  w^hen  the 
the  holder  may  and  should  require  the  production  of  his  production  of 
authority,  and  if  satisfactory  authority  be  not  produced,  an  agent's 
may  treat  the  bill  as  dishonoured.     "  A  person  taking  an  J^^^^^^^^id*^ 
acceptance  importing  to  be    by  procuration,"    says  Mr.      '^ 
Justice  Bayley,  "ought  to  exercise    due  caution,  for  he 
must  take  it  upon  the  ci*edit  of  the  party  who  assumes  the 


(«)  ffa^es  V.  Foster,  2  C.  &  M. 
237. 

(0  Poster  V.  PearsoThj  1  C,  M. 
&  R.  849  ;  5  Tyr.  255. 

(tt)  "A  bill  broker  is  not  a 
person  known  to  the  Inw  with 
certain  prescribed  duties,  but  his 
employment  is  one  which  depends 
entirely  on  the  course  of  dealing." 
Foster  v.  Pearson,  1  C,  M.  &  R, 
849.  But  in  a  recent  case  this 
very  usaffe  was  relied  on  to  show 
that  the  bankers  must,  under  the 
circumstances,  be  taken  to  hare 
had  notice  that  the  securitiesraight 


not  be  the  proi>ei-ty  of  the  pledger, 
and  should  have  enauired  into  his 
authority  so  to  deal  with  them  ; 
the  banker's  title  being  thus 
affected  with  notice,  the  question 
of  negotiability  became  imma- 
terial, and  the  true  owner  was 
held  entitled  to  redeem  them  on 
repayment  to  the  bank  of  the 
amount  actually  advanced  to  him 
by  the  broker.  Sheffield,  Lnrrd  v. 
Boston,  13  App.  Ca.  333  ;  see  also 
SimnVs  case,  Court  of  Appeal, 
Dec,  16th,  1890. 
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V. 


CHAPTER  authority  to  accept^  and  it  would  be  only  reasonable  pru- 
dence to  require  the  production  of  that  authority  "  (ar).  It 
has  been  doubted  whether,  in  any  case,  a  holder  is  bound 
to  acquiesce  in  an  acceptance  by  an  agent,  on  the  same 
principle  that  it  has  been  held  that  a  purchaser  is  not  bound 
to  accept  a  conveyance  to  be  executed  by  a  power  of  at- 
torney, viz.  that  it  will  multiply  the  proofs  necessary  to 
sustain  his  title  (y). 

The  authority  of  an  agent  will  be  presumed  to  continue 
till  due  notice  of  its  revocation  has  been  given  ;  and  such 
notice  should  be,  as  to  strangers,  by  publication  in  the 
Gazette ;  and,  as  to  customers  and  correspondents,  by  ex- 
press individual  communication  (z). 


How  deter- 
mined. 


Delegated. 


Bffect  of 
notice  to  an 
agent. 


A  mere  agent  cannot  delegate  his  authority,  unless  spe- 
cially authorized  so  to  do  (a). 

The  effect  of  notice  to  an  agent  of  an  infirmity  in  the 
title  to  a  bill  of  exchange  which  he  receives  for  his  prin- 
cipal will  be  discuEsed  in  the  Chapter  on  Ck)NsiDBRATiON. 


penons. 


Penonal  lia-  An  agent  will  be  personally  liable  to  third  persons  on 
bllity  of  an  hig  drawing,  indorsing  or  accepting,  unless  he  either  sign 
nmmfl?  ^^^  ^^  principars  name  only,  or  expressly  state  in  writing 
his  ministerial  character,  and  that  he  signs  only  in  that 
character;  "unless,"  to  use  the  words  of  Lord  Ellen- 
borough  (6),  "  he  states  upon  the  face  of  the  bill  that  be 
subscribes  it  for  another ;  unless  he  says  plainly,  '  I  am  the 
mere  scribe.' " 

Thus,  where  the  defendant,  agent  of  a  banker,  drew  the 
following  bill :  "  Pay  to  the  order  of  A.  B.  50/.,  value  re- 


(o;)  Code,  s.  26 ;  Atiwood  v. 
Munnings,  7  B.  &  C.  278  ;  1  M. 
&  R.  78  ;  Alexander  r.  Mackenzie^ 
6  0.  B.  766  ;  18  L.  J.,  C.  P.  94  ; 
Staggy.Ellwt^  81 L,  J.,  C.  P.  260; 
12  C.  B.,  N.  S.  373.  But  the 
Court  of  Exchequer  seem  to  have 
adopted  a  dilFtrent  rule  in  the 
case  of  a  charter- party  signed 
P.  P.  The  words  are  usually 
abbreviated  and  run  thus,  '^  Jones 
k  Co.  per  proc.  John  Smith." 

iy)  See  Coore  v.  Callaway,  1 
Esp.  115  ;  Chitty,  283. 

(z)  See  Newwine  v.  CoUs^  2 
Camp.  617. 

(a)  Cwmbe's  case^  9  Bep.  75 ; 


Palliaer  v.  Orrf,  Bunb.  166.  But 
an  authoritv  to  indorse  may  im- 
ply  an  authority  to  indorse  by 
the  hand  of  anotner  in  the  agent  a 
presence.  Lord  v.  Ball,  9  L.  J., 
C.  P.  147  ;  8  C.  B.  627  ;  see  also 
Ex  parte  SutUni,  2  Cox,  84. 

(o)  Leadbittcr  v.  Farrow,  5  M. 
k  S.  345  ;  Sotca-by  v.  Butcher,  2 
C.  &  K  868 ;  4  Tyr.  820  ;  Alex- 
ander V.  Sizcr,  L.  R.,  4  Ex.  106 ; 
37  L.  J.,  Ex.  69.  Merely  adding 
the  word  agent  (or  executor)  is 
not  sufficient ;  he  must  expressly 
decline  personal  responsibility. 
Code,  s.  26  (1).  The  usual  phrase 


18  "sansrecours,'* 
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ceiyed,  which  place  to  the  account  of  the  Durham  Bank,  .as    CSAPTBR 
advised,*'  and  subscribed  his  own  name,  it  was  held  that  ' 

the  defendant  was  personally  answerable  and  he  alone, 
though  the  plaintiff,  the  payee,  knew  that  he  was  only 
agent  (c).  So,  if  a  broker  draws  upon  the  buyer  of  goods 
which  he  has  sold  for  his  principal  in  favour  of  the  latter, 
to  whom  he  indorses  the  bill,  he  is  liable,  as  drawer,  to  his 
principal  (d).  A  bill  for  200^.  was  drawn  upon  the  defen- 
dant by  the  description  of  "  Mr.  H.  Bishop,  Cashier  of  iJie 
York  Buildings  Company^  at  their  house  in  Winchester  Street^ 
London  ;  "  and  the  bill  directed  him  to  place  the  200/.  to 
the  account  of  the  company.  The  letter  of  advice  from  the 
drawer  of  the  bill  was  sent  to  the  company,  and  by  their 
direction  the  defendant  accepted  it^  in  this  form,  "  Accepted, 
13th  June,  1732,  per  H.  Bishop."  He  was  held  respon- 
sible, the  Court  considering  the  addition  to  his  name  as 
merely  descriptive,  the  order  to  place  the  sum  to  the  ac- 
count of  the  company  as  a  direction  how  to  reimburse 
himself,  and  the  letter  of  advice  inadmissible  to  superadd 
to  the  terms  of  the  bill,  as  against  the  plaintiff,  an  in- 
dorsee {e).  And  a  bill  directed  to  W.  C.  for  value  received 
in  machinery  supplied  to  the  adventurers  in  Hayter  and 
Holme  Moor  Mines,  and  accepted  as  follows :  "  Accepted 
for  the  companies,  payable  at  the  Union  Bank,  <&c.,  W.C., 
Purecr,"  was  held  to  create  a  personal  liability  (/). 

The  rule  of  law  as  to  simple  contracts  in  writing,  other  Inadmisai- 
than  bills  and  notes,  is,  that  parol  evidence  is  admissible  ^^^  °*  P*^^ 
to  charge  unnamed  principals,  and  so  it  is  to  give  them  the  discharge 
benefit  of  the  contract  {g) ;  but  it  is  inadmissible  for  the  him. 
purpose  of  discharging  the  ogent,  who  signs  as  if  he  were 
principal  in  his  own  name  (h).    And  the  rule  of  law  is 


(c)  Ibid. ;  Ooupy  v.  Harden^  7 
Taunt  160  ;  2  Marsh.  454. 

(rf)  Le/evre  v.  Lloyd,  5  Taunt. 
749  ;  1  Marsh,  818. 

(«)  Thomas  v.  Bishop,  2  Stra. 
955 ;  Jiew  r.  Peltet,  1  A.  &  K 
196 ;  3  Key.  &  M.  456,  nom. 
Crtw  V.  Pettet,  ante.  As  to  an 
agent*s  remcdv,  see  Hunttey  v. 
Sanderson,  8  lyr.  469  ;  1 G.  &  M. 

467. 

(/)  Mare  v.  Charles,  25  L.  J., 
Q.  B.  119  ;  5  £.  &  B.  978. 
See  post,  as  to  officers  of  a  public 
company  signing  in  their  own 
names. 

{g)  As  to  the  cases  in  which  a 
man  who  signs  himself  agent  may 


come  forward  and  sue  as  principal, 
see  Bickerton  v.  Burrell,  6  M.  &  S. 
888,  and-Bayncrv.  Grote,  16  L.J. , 
Exch.  82;  15  M.  &  W.  359. 

(h)  As  to  cases  iu  which  an 
agent  has  been  held  prsonally 
liable  at  law,  but  not  in  equity, 
where  he  described  himself  as 
agent,  see  further,  irake  v.  Har^ 
rop,  30  L.  J.,  Exch.  273  ;  Price 
T.  Taylor,  5  H.  &  N.  540.  And 
for  his  right  to  make  himself  so 
liable  instead  of  his  principal,  see 
Cropper  v.  Cook,  L.  R,  3  C.  P. 
194,  where  a  local  custom  to  that 
effect  was  held  good  and  equiva* 
lent  to  authority. 


44 


Capacity,  Authority,  and 


CHAPTER  reasonable,  for  in  the  two  fonner  cases  the  evidence  is 
consistent  with  the  instrument,  for  it  admits  the  agent  to 
be  entitled  or  bound  \  but  in  the  latter  case  such  evi- 
dence would  be  inconsistent  with  the  terms  of  the  instru- 
ment (i). 

No  one  liable      Yet  it  is  conceived  that  the  law  as  to  negotiable  iustru- 
on*bilI         ments  is  different  in  one  respect,  to  wit,  that  where  the 

name^aDoears  P^^^^I^^'s  name  does  not  appear,  he  is  not  liable  on  a  bill 
^^^  '  or  note  as  a  "party  to  the  instrument  (k). 


Where  an 
agent  eigns 
without 
aathoritj. 


An  agent  who  makes  a  contract  as  agent  thereby  im- 
pliedly undertakes  that  he  has  authority,  and  he  and  his 
executors  are  liable  in  an  action  ex  contractu,  if  he  really 
had  no  authority  (/). 

Therefore,  if  an  agents  having  no  authority  so  to  do, 
write,  without  a  fraudulent  intent)  another  man's  name  as 
acceptor  of  a  bill,  that  is  a  fraud  in  law  for  which  such 
agent  is  responsible,  even  to  a  subsequent  indorsee  (m); 
but  no  one  can  be  liable  as  acceptor  but  the  real  drawee, 
unless  he  be  acceptor  for  honour.  And  where  a  man  as- 
suming to  act  as  agent  is  really  not  so,  in  consequence  of  a 
revocation,  by  the  death  of  his  principal,  unknown  to  the 
agent,  so  that  there  is  no  fault  in  the  agent,  the  agent 
is  not  liable  (n),  nor  the  executors  of  the  deceased  prin- 
cipal (o). 

An  agent  who  has  received  for  his  principal  money  which 
the  principal  is  bound  to  refund,  is  not  liable  to  the  owner 


(t)  ffiggins  v.  Senior,  8  ^I.  tc 
W.  834. 

{k)  Code,  88.  28  and  53.  See 
an  American  case,  Story  on 
Agency,  125,  n.  See  aisoPcTitz 
V.  Slanton^  10  Wend.  271  ;  Conro 
V.  JP^t  Henry  Iron  Company ,  12 
Baa,  551  ;  and  the  observations 
of  Lord  Ellenborongh  and  Mr.  J. 
Holroyd,  in  Leadhitter  v.  Farrow, 
5  M.  k  S.  349  ;  Hull  v.  Morrell, 
12  A.  &  £.  750.  But  see  Lindus 
V.  Bradwell,  5  C.  B.  583,  where  a 
1)111  drawn  on  the  principal,  ac- 
cepted by  the  agent  (the  wife)  in 
the  agent's  name,  was  held  bind- 
ing on  the  princi|>al  as  acceptor. 
See  also  Oumey  v.  Evans,  27 
L.  J.,  Exch.  166  ;  3  H.  &  N. 
122;  Edmunds  v.  Bushell,  85 
L.  J.,  Q.  B.  91. 

(i)  Lewis  V.  Nicholsan,  18  Q.  B. 


609  ;  Randall  v.  Trimen,  18  C.  B. 
786  ;  CoUm  v.  Wright,  7  K  &  B. 
301 ;  26  L.  J.,  Q.  B.  147  ;  8  £.  & 
B.  647  ;  27  L.  J.,  Q.  a  -^5  ; 
Kehier  v.  Baxter,  36  L.  J.,  C.  P. 
94 ;  2  L.  R.,  C.  P.  174  ;  ScoU  v. 
Lord  Ebvry,  86  L.  J.,  C.  P.  151  ; 
2  L.  R.  255  ;  West  London  Bank 
V.  Kilson,  12  Q.  B.  D.  157  j  53 
L.  J.,  Q.  B.  346. 

(m)  PMiU  T.  Waller,  3  B.  & 
Ad.  114.  If  he  had  signed  the 
draicer's  name  without  authority, 
qucere,  whether  he  would  not  have 
Deen  personally  liable  on  the  bill 
as  drawer.  Wilson  v.  Bart/irop. 
2M.  &W.  863. 

(n)  Smout  v.  Ilberry,  10  M.  & 
W.  1. 

(o)  Blades  v.  Free,  9  B.  &  C. 
167. 
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of  the  money  after  he  has  paid  it  over  to  his  principal  in   CHAPTER 
due  course  and  without  notice  (p).  ^' 

A  safe  and  proper  mode  in  which  an  agent  may  indorsCi  How  avoided 
BO  as  to  avoid  personal  responsibility,  is   by  adding  the  ^^  indorse- 
words,  sans  recoursy  or  without  recourse  to  me  (q),  ™®^  • 

An  agent  or  servant,  who  joins   with   his  principal   or  Liability  of 
master  in  the  commission  of  a  fraud,  is  liable  to  an  action,  &u  agent 
even  although  the  principal  be  an  incorporated  company.  '^  na'ia* 
Thus  a  director,  manager  or  assistant  manager  of  a  joint- 
stock  bank  may  be  personally  responsible  for  a  fraudulent 
report.     For  the  relation  of  agency  or  service  cannot  oblige 
to  the  commission  of  a  fraud  (r). 

If  a  man  hold  a  bill  or  note  as  agent  for  another,  and  Rights  of  an 
the  circumstances  be  such  that  the  principal  cannot  recover,  ^^  against 
the  mfirmity  of  the  prinoipaVs  title  infects  the  agent's  ^'^'"^  P®"^"®' 
title,  and  the  agent  cannot  recover.  M.  &  Co.,  residing 
at  Middleburgh,  remitted  to  the  plaintiff,  in  London,  a 
Bank  of  England  note  for  500/.,  informing  him  that  they 
should  draw  upon  him  for  the  amount  at  some  future 
period.  The  plaintiff  presented  it  for  payment,  but  the 
bank  detained  it  on  the  ground  that  it  had  been  obtained 
by  means  of  a  forged  draft  from  a  previous  holder.  In 
trover  by  the  plaintiff  it  was  held,  that  the  plaintiff  was 
identified  wnth  his  principals,  and  that,  as  there  was  no 
evidence  of  their  having  given  full  value  for  it,  he  could 
not  recover  («).  So  where  0.  &  Co.,  in  Paris,  being  in- 
debted to  the  plaintiff  in  London,  to  the  amount  of  1,300/., 
remitted  to  him  a  Bank  of  England  note  for  500/.,  and  the 
bank  detained  it  because  it  had  been  stolen  some  time 
before,  it  was  held  in  trover  by  the  plaintiff  against  the 
bank,  that  though  the  plaintiff  had  a  demand  on  0.  &  Co. 
for  more  than  the  amount  of  the  note  at  the  time  when 
he  received  it,  yet,  as  no  farther  advances  had  been  made, 
or  credit  given  by  him  on  account  of  the  note,  he  must  be 
considered  as  their  agent,  and  prove  that  his  principals, 
0.  &  Co.,  gave  full  value  for  it  (t).  From  this  case,  it 
might  seem  to  follow  as  a  geueral  rule,  that  wherever  a 
bill  or  note,  payable  on  demand,  is  remitted  to  a  creditor 
in  liquidation  of  an  existing  debt  only,  and  no  fresh  credit 

{p)  Holland  v.  Russell,  82  L.  J.,  (s)  Solomons  v.    The  Bank  of 

Q.  B.  297  ;  4  B.  &  S.  14.  England,  18  East,  135 ;  1  Rose, 

(q)  Vide  post.  Chapter  xi.  99. 

(r)  Cullen  v.  Tkompsony  Dom*  (0  De  la  Chaumelte  v.  The  Bank 

Proc.  1868.  of  England,  9  B.  &  C.  208. 
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CHAPTEB  is  given  or  advances  made  by  the  creditor  on  the  fidth  of 
the  instrument,  he  may  be  treated  by  the  parties  liable  on 
it  as  the  agent  of  the  debtor  from  whom  he  received  it.  A 
doctrine  which,  while  it  cannot  injure  the  creditor  (for  if 
he  cannot  recover,  still  he  is  but  where  he  was  before  he 
received  the  remittance),  would,  no  doubt,  tend  to  prevent 
gratuitous,  fraudulent,  or  felonious  holders  of  paper  from 
obtaining  its  value  by  paying  it  away  to  their  ci^itors  (m). 
But  it  is  conceived  that  in  general  a  pre-existing  debt  due 
to  the  transferee  of  a  bill  entitles  him  to  all  the  rights  of  a 
holder  for  value  (a?),  whether  the  bill  be  payable  on  demand 
or  not. 


Liabilitj  of 
agent  to  his 
principal. 


An  agent  who  fraudulently  negotiates  or  deposits  bills 
is  guilty  of  a  misdemeanor,  under  the  24  &  25  Vict.  c.  95, 
ss.  75  and  76,  and  is  punishable  with  seven  years'  penal 
servitude. 

If  an  agent,  employed  to  present  a  bill,  fails  to  make  a 
due  presentment,  or  to  give  due  notice  of  dishonour,  he  is 
liable  to  an  action  at  the  suit  of  his  principal  (y),  who  may 
recover  nominal  damages,  though  he  have  sustained  no 
actual  loss. 

Bights  of  As  a  principal  is  bound  by  his  agent's  contracts,  so  he 

principal  j^ay  take  advantage  of  them ;  but  he  is,  if  undisclosed  at 
iSmona  ^  ^^®  *^™®  ^^  ^^®  contract,  subject  to  any  defence,  partial  or 
complete,  on  which  the  defendant  could  have  relied  against 
the  agent.  A  drawer  delivered  a  bill  to  his  agent  to  be 
discounted,  the  agent  indorsed  the  bill  as  his  own  to  the 
defendant,  a  bill  broker,  who  procured  it  to  be  discounted, 
but  handed  over  to  the  agent  only  a  portion  of  the  pro- 
ceeds.    The  drawer,  being  afterwards  obliged  to  take  up 


persons. 


(u)  TLis  doctrine  was  much  dis- 
cussed in  the  case  of  Kinneralcy  v. 
Somers,  Exch.  M.  T.  1832,  in  re- 
lation to  Serjeant  Onslow's  Act, 
58  Geo.  8,  c.  93.  The  Court  ap- 
peared inclined  to  support  the 
rule  deducible  from  De  la  Chau^ 
meUc  V.  Bank  o/Bngland,  but  no 
judgment  was  given,  and  the 
cause  was  afterwards  settled. 
But  see  Perceval  v.  Frawplin^  3 
Dow,  752 ;  Foster  v.  Pearson,  1  C., 
M.  &  R.  849 ;  5  Tyr.  255.  It 
is  to  be  recollected  that  a  bill 
or  note,  payable  at  a  future  day, 
suspends  till  its  maturity  the 
remedy  for  the  antecedent  debt. 
There  may,  therefore,  in  this  re- 
spect be  a  difference  between  an 


instrument  payable  on  demand, 
and  one  payalue  at  a  future  day. 
See  the  Chapter  on  Considera- 
tion. 

(x)  It  has  been  solemnly  so 
held  by  the  Supreme  Court  of  the 
United  States,  Swift  v.  Tyson,  16 
Peters,  97  ;  and  so  held  in  the 
most  recent  case  on  the  subject, 
Curri4i  v.  Misa,  L.  R.,  10  Ex.  163. 
See,  too,  the  Chapter  on  Consi- 
deration, post.     Code,  s.  27  (b). 

(y)  Fan  Wart  v.  Woolley,  R.  k 
Moo.  4  ;  3  B.  &  C.  439  ;  5  D. 
&  R.  374;  1  M.  &  M.  520; 
Van  Diemen*s  Bank  v.  Victoria 
Bank,  L.  R,  3  Pr.  C.  526;  40 
L.  J.,  Pr.  C.  28. 
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the  bill,  sued  the  defendant  for  money  had  and  received  to    OHAPTKB 

the  drawer's  use.     It  was  held,  that  he  was  entitled  to ' 

recover,  and  that  a  representation  by  the  agent,  that  the 
bill  was  his  own,  would  not  preclude  the  principal  from 
recovering,  but  only  subject  him  to  any  defence  which  the 
defendant  might  have  set  up  against  the  agent  (z). 

An  agent  who  has  authority  to  take  cash  in  payment  has 
thereby  no  authority  to  take  bills  (a). 

Partnership  is  the  relation  which  subsists  between  persons  pabtkebs. 
carrying  on  a  business  in  common  with  a  view  of  profit  (6). 

But,  to  render  a  man  liable  to  third  persons  as  a  partner, 
it  is  sufficient  if  he  merely  hold  himself  out  to  them  as  such, 
though  he  reaUy  have  no  interest  whatever ;  or  if  he  really 
have  an  interest,  though  his  name  do  not  appear  (c). 

In  treating  of  partnership,  in  its  relation  to  bills  of  ex-  Division  of 
change,  we  shall  consider,  first,  the  case  of  a  partnership  ^^^  Biaoject, 
which  is  both  actual  and  ostensible ;  secondly,  the  case  of 
a  secret  or  dormant  partner ;  thirdly,  the  case  of  a  mere 
nominal  or  ostensible  partner ;  fourthly,  the  consequences 
of  a  dissolution;  and  lastly,  the  case  of  an  occasional 
partnership. 

First,  as  to  a  partnership  both  actual  and  ostensible.  pabtneb- 

And  herein,  first,  with  respect  to  the  rights  and  liabilities  actual^d 
of  such  partners  inter  se,  ostensible. 

In  many  deeds  and  agreements  of  partnership  there  is  a  .  . 

stipulation,  that  one  partner  shall  not  draw,  indorse  or  ^^j.  ^  j^^^  ^q 
accept  bills  without  the  consent  of  his  co-partner ;  the  con-  draw  bills, 
sequence  of  a  violation  of  this  stipulation  is,  cu  between  the 
partners,  to  create  a  right  of  action  at  the  suit  of  the  injured 
partner  against  the  partner  violating  it,  and,  as  wo  shall 
presently  see,  to  protect  the  former  against  bills  improperly 
drawn,  indorsed  or  accepted,  and  in  the  hands  of  a  holder 
with  notice. 

Where  a  plaintiff  is  interested  in  a  bill  or  note  as  plain-  Cases  in  which 

partners  and 

(«)  Bastable  v.  Pool,  1  C.  M.  &  64  Vict.  c.  89,  comes  into  force  ^*^®"  ^^ 

R.  410 ;  6  Tyr.  111.  on  Jan.  let,  1891 ;  it  repeals  s.  4 

(a)  Sykes  v.  Gyles,  5  M.  &  W.  of   the    Mercautile    Amendment 

645;  Williams  y.  Boans,  85  L.  J.,  Act,  1856  (19  »20  Vict  c.  97), 

Q.  B.  11 ;   L.  B.,  1  Q.  B.  852.  and  Boviirs  Act  (28  &  29  Vict. 

Seepost,ChapteronBiLLORNoT£  c.  86),  tliouc;h  substantially  re- 

CONSIDERED  AS  PAYMENT.  enacting  them  in  principle.     See 

{b)  An   Act   to   Declare    and  ss.  2  and  18. 

Amend  the  Law  of  Partnership  (c)  Pott  v.  Eytm,  3  C.  B.  82. 

in  the  United  Kingdom,  the  58  &  See  Partnership  Act,  s.  14. 


48  Capacity^  Authority,  and 

CHAPTEB   tiff^  ^i  yet  jointly  liable  with  the  defendaiit>  though  the 
objection  do  not  appear  on  the  pleadings,  he  cannot  sue 


both  entitled  on  it.  Thus,  where  M.  sued  on  a  note,  and  the  defendants 
and  liable  in  pleaded  that  the  note  was  made  by  M.,  the  plaintiff,  and 
'I^P^*^^*  others  jointly  with  the  defendant,  the  plea  was  held  a 
good  plea  in  bar  (d).  So,  where  a  note  was  made  by  £. 
in  favour  of  the  firm  in  which  he  was  a  member,  viz.,  C, 
D.  and  E.,  and  by  them  indorsed  to  A.,  B.  and  C,  who,  as 
indorsees,  brought  an  action  against  D.,  and  D.  pleaded 
(not  in  abatement  but  in  bar)  that  C,  one  of  the  plain- 
tifis,  was  also  liable  as  an  indorser,  together  with  D.,  the 
defendant,  the  plea  was  held  good  (e).  So  where  the 
plaintiff,  the  holder  of  shares  in  a  washing  company,  drew 
bills  on  the  directors  of  the  company  for  goods  furnished  by 
him,  which  bills  were  accepted  for  the  directors  by  their 
secretary,  in  an  action  by  the  plaintiff  against  the  directors, 
it  was  held  that  he  could  not  recover.  '*  It  may  be  admitted," 
says  Best,  C.  J.,  "  that  if  a  partner  were  to  draw  on  other 
partners  by  name,  and  they  were  individually  to  accept,  he 
might  recover  against  them,  because  by  such  an  acceptance 
a  separate  right  is  acknowledged  to  exist.  But  that  is  not 
the  case  here,  for  the  bills  are  drawn  on  the  directors  of  the 
company  and  accepted  for  the  directors.  They  are  the  agents 
of  the  company,  and  accept  as  agents  of  the  company.  The 
case,  therefore,  is  that  of  one  partner  drawing  on  the  whole 
firm,  including  himself "  (./).  An  agent,  and  member  of  a 
company  employed  to  sell  goods  for  the  company,  drew  in 
his  own  name,  and  payable  to  his  own  order,  a  bill  on  a 
purchaser  of  the  goods ;  he  then  indorsed  it  to  the  actuary 
of  the  company,  who  indorsed  it  to  another  member  and 
creditor  of  the  company.  It  was  held  that  the  last  indorsee 
could  not  sue  the  drawer  on  the  bill.  ''Both  the  defen- 
dants," say  the  Court,  "  were  members  of  the  company.  If, 
therefore,  the  plaintiffs  could  recover  on  this  bill,  it  would 
be  a  recovery  by  one  joint  contractor  against  another,  and 
then  the  defendants  would  have  a  right  to  call  on  the  plain- 
tiffs for  contribution.  It  is  clear,  therefore,  that  no  action 
can  be  maintained  upon  the  bill "  (g).  But  where  a  married 
woman,  being  administratrix,  received  a  sum  of  money  in 
that  character,  and  lending  the  same  to  her  husband  took 

(d)  Moffat  V.  Van  Millingen,  2  C.  345  ;  2  M.  &  R.  369  ;  Dans.  & 

B.  k  P.  124,  n.  LI.  118.     But  the  mere  holding 

{e)  Mainwaring  v.  Neioman,  2  of  scrip  only  constitutes  such  an 

B.  &  P.  120.  inchoate  right  of  partnership  as 

(/)  Neale  v.  Turlon^  4  Bing.  will  not  interfere  with  an  action 

149  ;  12  Moore,  365.  on  a  note  given  by  the  directors. 

((/)  Teagiie  v.  HiMard,  8  B.  &  Fox  v.  Frith,  10  M.  k  W.  181. 
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for  it  the  joint  and  several  promissory  notes  of  her  husband    OHAPTER 
and  two  other  persons,  it  was  held  that,  after  her  husband's  ^* 

death,  she  might  maintain  an  action  against  the  surviving 
makers  (A).  And  where  a  joint  and  several  note  was  given 
to  two  payees,  one  of  them  being  also  one  of  the  makers, 
it  was  held,  that  an  action  lay  at  the  Suit  of  the  two  payees 
against  the  other  maker  (i).  So,  where  the  holder  of  a  bill 
is  also  liable  upon  it,  the  technical  difficulty  in  the  way  of 
an  action  may  be  removed  by  indorsement  before  the  bill 
is  due  (k). 

From  these  cases  the  following  general  principles  appear 
to  result. 

That  in  no  case  can  a  man  sue,  where  on  the  face  of  the 
record  he  is  both  plaintiff  and  defendant. 

Nor  where  he  is,  on  the  contract  sued  on,  both  entitled 
and  liable  on  the  face  of  the  instrument  (l),  though  that 
did  not  appear  on  the  declaration,  and  though  the  defen- 
dant omitted  to  plead  the  non-joinder  in  abatement. 

Nor  in  certain  cases  where  he  is  both  entitled  and  liable 
to  contribute,  though  such  liability  appear  neither  on  the 
instrument  nor  on  the  record  (m).  But  the  giving  of  a  bill 
or  note  may  be  an  acknowledgment  of  a  separate  right  and 
corresponding  obligations  (n). 

That  the  mere  technical  difficulty,  of  the  same  person 
being  both  entitled  and  liable  on  the  face  of  the  instrument, 
may  be  removed  by  death,  survivorship,  or  transfer,  pro- 
vided there  be  no  liability  -to  contribute. 

Secondly,  as  to  the  rights  and   liabilities  of  partners,  As  between 
both  actual  and  ostensible,  as  between  the  firm  and  the  ^^^  ^"^  &i^d 
world,  in  respect  of  bills  and  notes.  ^^^  '^^''^^' 

The  law  presumes,  that  each  partner  in  trade  is  intrusted  One  partner 


(A)  Richards  v.  Richards,  2  B. 
k  Ad.  447 ;  see  Rose  v.  Potdton, 
2  B.  &  Ad.  822. 

(f )  Beecham  v.  Smithy  E.,  B.  & 
E.  442. 

(it)  Morley  v.  Culverwdl,  7  M. 
k  W.  174 ;  SleeJe  v.  HarrMr,  15 
\u  J.,  Exch.  219  ;  14  M.  &  W. 
831  ;  and  19  L.  J.,  £xch.  34  ;  4 
£xch.  1,  in  error. 

(7)  In  the  case  of  a  joint  and 
several  note,  see  Beecham  v.  Smithy 
supra.  Where  payee*s  name  ac- 
cidentally appeared  on  hill  as 
drawer,  a  demurrer  was  overruled 


in  equity.  Druiff  v.  Lord  Parker^ 
37  L.  J.,  Chan.  241 ;  L.  R.  5  Eq. 
131. 

(m)  But  see  as  to  Joint  Stock 
Companies,  7  &  8  Yict  c.  110, 
s.  45 ;  20  Vict.  c.  47 ;  21  Vict, 
c.  80  ;  22  Vict.  c.  60  ;  25  &  26 
Vict.  c.  89. 

(n)  See  the  ohservationsof  Best, 
C.  J.,  in  Netde  v.  Turton,  4  Bing. 
149  ;  12  Moore,  365 ;  see  also 
B&f/ord  V.  BruUan,  1  Bing.  N.  C. 
399;  Andrews  r.  Ellison^  6  B. 
Moore,  199  ;  Lomas  v.  Bradshaw, 
19.  L  J.,  C.  P.  273  ;  9  C.  B.  620. 
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CajmcU^f  Avtkoriii^,  and 


OUAVI'El^   by  his  co-partners  with  a  general  authority  in  all  partner 


V. 


ship  affairs. 


in  trade  binds  Each  partner,  therefore,  by  accepting  or  making,  drawing, 
the  other.  or  indoreing  negotiable  instruments  (o)  in  the  name  of  iJie 
firm,  and  for  its  usual  business,  binds  the  firm  (p)  (unless 
those  dealing  with  him  knew  that  he  had  no  authority,  or 
were  not  aware  that  he  was  a  partner)  whether  he  sign  the 
name  of  the  firm,  or  sign  by  procuration,  or  accept  in  his 
own  name  a  bill  drawn  on  the  firm  {q).  But  it  is  a  strict 
rule  that  the  name  of  the  firm  must  be  used,  otherwise  an 
action  cannot  be  maintained  against  the  firm  eyen  where  a 
partner  has  signed  his  own  name  only,  and  the  proceeds 
were  in  reality  applied  to  partnership  purposes  (r),  unless 
the  name  of  the  signing  partner  were  also  the  name  of  the 
firm  (s) ;  in  which  case  it  was  formerly  held  that  the  holder 
might  charge  either  the  signing  partner  or  the  firm,  at 
his  election  (t).  Where  one  of  the  partners  indorsed  the 
name  of  the  firm  on  fictitious  bills,  the  firm  was  held 
liable  (i^). 


Not  by  joint 
and  seyerai 
promissory 
note. 


A  partner  cannot  bind  his  co-partner  by  the  several 
obligation  of  a  joint  and  several  note  (v),  but  such  a  note 
would  not  be  void  as  a  joint  note  (;r),  for  it  seems  a  partner 
may  bind  his  co-partner  by  a  joint  note  (y)  for  partnership 
purposes,  even  though  in  violation  of  paitnership  articles, 


(o)  Code,  8.  23.  Harrison  v. 
Jaek807i,  7  T.  B.  207 ;  Pinknn/ 
V.  Hall,  1  Salk.  126  ;  1  Ld. 
Roym.  176  ;  Lane  v.  JVilUams^ 
2  Vcrn.  277  ;  IV^ells  v.  Master- 
man,  2  Esp.  734  ;  Svxin  v.  Steele, 
7  Kast,  210  ;  3  Smith,  199  ; 
Hidley  v.  Taylor,  18  East,  175. 

{p)  53  &  54  Vict.  0.  39,  ss.  5 
nnd  6.  In  Brown  v.  Kidger  a 
bill  given  to  secure  a  loan  already 
made  to  a  ptirtnership,  was  held 
to  bind  the  firm,  28  L.  J.,  Ex. 
66  ;  8  H.  &  N.  853. 

{q)  Masoji  V.  Jiinnacy,  1  Camp. 
884  ;  sGeJenJcins  v.  Morris,  16  M. 
k  W.  879 ;  Stephens  v.  Reynolds, 
5  H.  &  N.  613. 

(r)  Siffkin  v.  Walker,  2  Camp. 
808  ;  Ex  parte  Emly,  1  Rose,  61  ; 
Emly  V.  Lye,  15  East,  7  ;  NichoU 
S071  y.  RUketis,  29  L.  J.,  Q.  B. 
55  ;  In  re  Adansonia  Filrre  Cmn- 
pany,  L.  B.,  9  Chan.  Ap.  685. 
The  proviso  in  s.  6  leaves  un- 
affected all  general  rules  of  law 


as  to  the  execution  of  negotiable 
instruments. 

is)  SotUh  Carolina  Barik  y.Case, 
8  B.  &  C.  427 ;  2  Man.  &  Ry. 
459 ;  Smith  v.  Craven,  IC.  k'j. 
507  ;  Nicholson  v.  Ricketts,  29  L. 
J. ,  Q.  B.  55 ;  and  see  Ex  parte 
BoliUio,  1  Buck,  100  ;  Stcan  t. 
titeele,  7  East,  210  ;  3  Smith,  192  ; 
and  see  post. 

(t)  Hall  v.  SmUh,  1  B.  &  C. 
407  ;  2  D.  &  R.  484 ;  Clerk  v. 
Blackstock,  Holt,  474  ;  JtfarcA  v. 
jrard,  Peake,  130;  Wilksv.Back, 
2  VjLfit,  142  ;  but  see  novr  Ex  parte 
Buckley,  /n  re  Clarke,  14  M.  &  W. 
469  ;  15  L.  J.,  Bktcy.  8. 

(u)  Thicknesse  v/Bromilotc,  2 
C.  &  J.  425. 

(f)  Perring  v.  Htrtie,  4  Bine. 
28;  12  Moore,  125;  2  C.  k  P. 
401. 

{x)  M'Clae  v.  Sutherland,  3  K 
k  B.  36. 

(y)  Cross  v.  Cheshire,  21  L.  J., 
Exch.  3. 
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provided  the  note  be  in  the  hands  of  a  holder  for  value    CHAPTER 
without  notice  (2).  * 


The  firm  is  not  liable  where  the  signing  partner  varies  the  Not  varying 
style  of  the  firm,  unless  there  be  some  evidence  of  assent  by  ^  ^^y^^  ^^ 
the  firm  to  the  variation,  or  unless  the  name  used,  though     ^     °^* 
inaccurately,  yet  substantially  describe  the  firm  (a).     There- 
fore, where  a  firm  consisted  of  John  Blurton  and  Charles 
Habershon,  who  carried  on  business  under  the  firm  of  John 
Blurton,  it  was  held  that  the  firm  was  not  bound  by  an  in- 
dorsement^  by  one  partner  who  had  written  John  Blurton  k 
Co.  (6).     And  where  defendants  never  traded  under  the  firm 
of  Dry  k  Co.,  but  only  under  the  firm  of  Dry  k  Everett,  it 
was  held  that  defendant  Everett  was  not  bound  by  a  bill 
accepted  by  Dry,  not  for  partnership  purposes,  in  the  name 
of  Dry  k  Co.  (c). 

But  if  a  bill  be  drawn  on  a  firm,  and  accepted  by  one 
partner  in  his  own  name  for  partnership  purposes,  that 
acceptance  will  bind  the  firm  (d). 

It  has  been  held,  that  as  the  drawing  or  accepting  of  bills  Farniing  and 
is  not  in  general  necessary  in  a  farming  or  mining  concern,  ^*i^hiM^ 
bills  accepted  by  one  of  the  partners  in  such  a  concern 
without  express  authority,  do  not  bind  the  firm  (f). 

And  partners  not  in  trade  cannot  bind  each  other  by  Partnerships 
bills.  Therefore  one  attorney,  who  is  partner  with  another,  ^^^  *^  trade, 
has  not  from  that  relation  alone  power  to  bind  his  co-partner 


{%)  See  the  numerous  American 
authorities  on  this  subject,  Byles 
on  Bills,  6th  American  eidition, 
p.  72 ;  Code,  s.  88. 

(a)  Williamaon  v.  Johnson,  1 B. 
k  C.  146  ;  2D.  &  R.  281 ;  Faithv. 
Richmond,  11  A.  k  E.  339  ;  3  Per. 
k  D.  187  ;  Forbes  v.  Marshall,  11 
£xch.  166 ;  Stephens  y.  Meynolds^ 
29  L.  J.,  Exch.  278 ;  5  H.  &  N. 
513. 

(ft)  Kirk  v.  Blurton,  9  M.  &  W. 
284 :  but  see  M'Clae  y.  Suther- 
land, 3  E  &  B.  36 :  and  Odell  v. 
Cormaek,  19  Q.  B.  D.  228. 

(c)  Sheppard  v.  Dry,  Norwich, 
1840,  cor.  Parke,  B.,  affirmed  in 
Q.  B.  Qucere.  whether  a  partner 
may  not  bind  his  co-partner  by 
signing  the  true  names  of  the 
partners,  though  such  names  be 
not  the  style  of  the  firm.  Noi  ton 
T.  Seymour,  3  C.  B.  792 ;  M'Clae 


V.  Sutlierlandf  supi'o.  One  part- 
ner  has  no  power  to  bind  firm  by 
opening  an  account  on  its  behalf 
in  his  own  name.  Alliance  Bank 
V.  Kearsley,  L.  R.,  6  C.  P.  433; 
40  L.  J.  249. 

(rf)  Mason  v.  Riinisey,  1  Camp. 
384.  An  agent  not  a  partner  and 
not  having  authority  cannot  ac- 
cept a  bill  drawn  on  the  firm  in 
the  names  of  hiinself  and  the  sole 
remaining  partner,  Odell  y.  Cor- 
vvack,  19  Q.  B.  1).  223. 

(c)  Oreensladc  v.  Dotcer,  7  B.  & 
C.  635  ;  1  M.  &  R.  640 ;  Dickin- 
son V.  Valpy,  10  B.  &  C.  128 ;  5 
M.  &  R.  126  ;  Russell  y.  Pollctt, 
executors,  1840.  But  see  Brovm 
V.  Kidger,  3  H.  &  N.  853.  Un- 
less it  be  the  onlinary  and  known 
course  of  such  mining  concerns 
as  the  defendant's  to  draw  and 
accept  bills. 
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CHAPTER  jjj  a  bill  or  note  (/).     No  more  have  partners  carrying  on 
•         business  as  brokers  by  getting  orders  on  commission  and 
dividing  the  expenses  (</). 

Creditors  Creditors  who  are  empowered  by  a  deed  of  arrangement, 

carrying  on  made  between  themselves  and  tlieir  debtor,  to  carry  on  the 
business  trade  to  satisfy  their  debts  out  of  the  profits,  and  to  pay  over 

deed  of  *^®  residue  to  the  debtor,  are  not  partners  at  all,  and  there- 

anungcment.  fore  are  not  liable  on  bills  accepted  by  them  in  the  style  of 
their  debtor's  firm  (A).  For  a  creditor,  who  stipulates  that 
he  will  be  paid  out  of  the  profits  only,  gains  nothing  beyond 
what  he  already  had  as  a  creditor ;  on  the  contrary,  he  only 
abandons  some  other  sources  from  which  he  might  have  ob- 
tained satisfaction.  As  a  creditor  he  could  have  satisfied  him- 
self out  of  the  whole  property  of  his  debtor,  including  profits. 

Consequences  Even  if  a  partner  exceed  the  authority  conferred  by  the 
ot^rinet  ex-  common  law  and  pledge  the  partnership  credit  on  a  nego- 
commmi  law  *i^^^®  security  for  his  own  private  advantage,  his  co-part- 
authoritj.        ners  are  liable  to  a  holder  for  value  without  notice. 

And  if  there  be  a  good  defence  against  one  of  several 
partners  or  co-plaintiffs  suing  on  a  bill,  note,  or  other  joint 
contract,  it  is  a  good  defence  against  all  (t).  Although  the 
co-partner  or  co-plaintiff  to  whose  right  to  sue  the  objection 
applies  have  been  guilty  of  a  fraud  on  his  co-partners  and 
companions,  and  they  have  been  innocent  of  it.  "  Are  they 
not  bound  by  his  acts,"  says  Lord  Ellenborough,  '*  when 
they  are  to  recover  by  his  strength  ? "  (j).     The  defrauded 


{/)  Hedley  v.  Bainhridge,  3  Q. 
B.  316;  Forsler  v.  Maehicoiih, 
L.  R.,  2  Ex.  163  ;  86  L.  J.,  Ex.  94, 
which  was  the  ca.se  of  a  post-dated 
cheque.  In  America  it  has  been 
held  that  the  same  rule  applies  to 
partners  in  the  practice  of  physic, 
and  to  partners  in  a  tavern.  See 
the  authorities,  Byles  on  Bills, 
6th  American  edition,  p.  75. 

[g)  Yates  v.  DalUni^  28  L.  J., 
Exch.  69. 

{k)  Cox  V.  Hickman^  8  House 
of  Lords'  rases,  268 ;  9  C.  B  , 
N.  S.  47;  30  L.  J.,  C.  P.  125. 
This  case  has  been  supposed  to 
shake  the  authority  of  Waugh  v. 
Carver,  Sec  Bullen  v.  SharjJCf 
L.  R.,  1  C.  P.  86.  Executors  of 
a  deceased  paitner  receiving  a 
share  of  the  profits  in  acconlance 
with  the  articles  of  partnershin, 
were  not  on  that  account  merely 


held  to  be  partners.  Holme  v. 
Hammond,  L  R.,  7  Ex.  218 ;  41 
L.  J.  157.  Participation  in  pro- 
fits is  strong,  but  not  sonclu.siye 
evidence  of  partnership,  53  &  54 
Vict.  c.  39,  s.  2.  Pooley  v.  Driver, 
L.  R.,  5  Chanc.  D.  459  ;  Ex  parte 
Tennant,  6  Chanc.  D.  303 ;  MoUtro 
d'  Co.  V.  Court  of  Wards,  L.  R., 
4  P.  C.  419.  Written  evidence 
may  be  required  to  bring  a  case 
within  the  above  statute.  Sycrs 
V.  Syers,  L.  R.,  1  App.  Ca.  174. 
In  Ex  parte  Delhasse,  7  Ch.  D. 
511,  the  distinction  was  drawn 
between  a  loan  to  the  business 
and  a  loan  to  the  partners  person- 
ally. 

u)  Astlcy  V.  Johfison,  5  H.  & 
N.  137  ;  Brandon  v.  Seott,  7  E.  & 
B.  234. 

(/)  Richmond  y,Heapy,  1  Stark. 
£04. 


Liability  of  Contracting  PaHies, 
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partner's  remedy  (at  least  during  his  companion's  lifetime)    CJHAPTER 

must  have  been  iu  equity  (k).     Thus  if  one  partner  assume * 

to  relieve  an  acceptor  of  his  responsibility,  the  iirm  lose 
their  action.  Two  bills  had  been  drawn  by  a  partnership, 
and  accepted,  and  it  was  proved  that  the  value  received 
for  the  acceptance  had  been  employed  in  taking  up  other 
acceptances  for  the  accommodation  of  the  partnership ;  the 
promise  of  one  partner,  in  fraud  of  his  co-partners,  to 
provide  for  the  acceptances,  was  held  to  be  a  sufficient 
defence  to  an  action  by  them  against  the  acceptor  (/). 

So,  where  D.  drew  a  bill  in  his  own  name,  and  gave  the 
acceptor  a  memorandum,  in  writing,  that  he  would  provide 
for  it  when  due,  having  indorsed  it  to  the  firm  of  A.  B.  C. 
and  D.,  it  was  held  that  the  iirm  were  bound  by  his  acts, 
and  could  not  recover  against  the  acceptor  (m). 

But,  if  the  party  taking  a  bill  or  note  of  the  firm  knew,  Where  there 
at  the  time,  that  it  was  given  without  the  consent  of  the  "  ^^  ^^ 
other  partners,  he  cannot  charge  them  (n).  And  the  taking 
a  joint  security  for  a  separate  debt  raises  a  presumption 
that  the  creditor  who  took  it  knew  that  it  was  given  without 
the  concurrence  of  the  other  partners  (o).  If  there  existed 
fraud  and  collusion  between  the  partner  and  his  creditor, 
the  bill  is  void  in  the  hands  of  the  fraudulent  holder,  not 
only  against  the  partnership,  but  against  other  parties  to 
the  bill(p).  But  securities  which  may  be  unavailing 
against  the  firm,  when  in  the  hands  of  the  party  privy 
to  the  transaction,  will  nevertheless  bind  them  when  in 


{k)  See  Jones  v.  Yates,  9  B.  ft 
C.  539  ;  Gordon  v.  Mlis,  7  M.  & 
G.  607  ;  2  C.  B.  821. 

{I)  Riehmond  v.  ffeapy,  1  Stark. 
202. 

(tn)  Sparrow  v.  Chisman,  9  B. 
k  C.  241 ;  4  M.  ft  R.  206. 

(n)  Code,  s.  29 ;  53  ft  54  Viet, 
c  89, 8.  5.  See  the  6th  Americaa 
edition  of  By  lea  on  Bills,  p.  77. 
See,  too,  case  of  Darlington  Bank, 
34  L.  J.,  Chaoc.  10 ;  HeilbiU  v. 
Nemll,  L.  R.,  5  C.  P.  478 ;  39 
L.  J.,  C.  P.  245;  Hoqarth  v. 
Latham,  L.  R.,  3  Q.  6.  D.  643. 

(o)  Bichmond  v.  Heapy,  1  Stark. 
202;  Arden  v.  Sharpe,  2  Esp. 
524  ;  Barber  v.  Backhouse,  Peake, 
61 ;  and  see  WcUlace  v.  Kelsall,  7 
M.  ft  W.  264 ;  Jones  v.  Votes,  9 
B.  ft  C.  532 ;  Jaoaud  v.  French^ 


12  East,  317 ,  Ooi-don  v.  Bllis,  7 
M.  ft  G.  607  ;  Laveson  v.  Lane, 
M.  T.  1862;  32  L.  J.,  N.  S., 
C.  P.  82  ;  13  C.  B.  N.  S.  278, 
established  this  view  of  the  law. 
Bnt  when  the  bill  is  in  the  hands 
of  a  transferee  for  valae,  the  onus 
of  proof  may  be  shifted.  Where 
the  acceptance  of  the  firm  was 
given  by  one  partner  for  an 
amount  including  a  joint  and 
separate  debt,  a  common  count 
was  inserted  for  the  consideration 
of  the  joint  debt ;  EllsUm  v.  Dea* 
eon,  L.  R.,  2  C.  P.  21. 
.  (p)  Ex  parte  Boabonvs^  8  Yes. 
540  ;  Wells  v.  Afasternian,  2  Esp. 
731 ;  Gh-een  v.  Deahin,  2  Stark. 
847  ;  Ex  parte  Oouldney,  2  G.  ft 
J.  118  ;  8  L.  J.,  Bktcy.  1, 
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CHAPTER  the  hands  of  an  innocent  indorsee  for  value  (7).  But  in 
such  a  case  it  lies  on  the  plaintiff  to  show  that  he 
gave  value  in  good  faith  (?•). 

Effect  of  Articles  of  agreement  hetween  the  partners,  that  no  one 

jM^nerehip  partner  shall  draw,  accept  or  negotiate  bilk  of  exchange, 
aeaiDst  draw-  ^'^^^  ^^*  protect  the  firm  against  bills  drawn,  accepted  or 
ing  bills.  indorsed  in  violation  of  the  agreement,  if  the  holder  had  at 
the  time  of  taking  the  bill  (r),  no  notice  of  the  stipulation, 
and  can  show  that  he  gave  value.  But  if  notice  of  such 
agreement  can  be  brought  home  to  the  holder,  or  if,  in  the 
absence  of  such  agreement  between  the  partners,  the  other 
partnei-s  have  given  him  notice  that  they  will  not  be  re- 
sponsible for  bUls  circulated  by  their  co-partner,  the  firm 
cannot  be  charged,  though  the  bill  was  given  in  the  course 
of  partnership  transactions  (s). 


Pleading  and 
evidence. 


The  proper  mode  of  raising  the  defence  of  unauthorized 
and  fraudulent  acceptance  by  one  of  several  partners  and 
notice  to  the  plaintiff,  was  by  a  traverse  of  the  accept- 
ance (<). 

If  the  defendants  show  that  the  bill  was  circulated 
in  violation  of  partnei*ship  articles,  they  will  thereby  put  the 
plaintiff  to  prove  that  he  or  some  one  under  whom  he  claims 
gave  value  in  good  faith  for  it,  subsequently  to  the  fraud  (w). 
But  it  has  been  held  by  the  Court  of  Queen^s  Bench,  after 
conference  with  the  Judges  of  the  other  Courts,  that  in 
order  to  maintain  the  action,  where  it  appears  that  one 
partner  has  accepted  in  fraud  of  his  co-partners,  and  where 
issue  is  taken  09i  the  acceptance,  it  is  not  necessary  for  the 
plaintiff  to  prove  that  he  gave  value,  but  the  defendants 
must  affect  the  plaintiff  with  notice  of  the  fraud  (uf),  or 
othem'ise  impeach  his  title. 

When  a  man        If  a  man  be  at  one  and  the  same  time  a  partner  in  i^  0 
is  partner  in     distinct  firms,  but  each  firm  use  the  same  style,  and  he  draw 


{q)  Bidley  r.  Taylor,  18  East, 
175. 

(r)  ffogg  v.  Skene,  34  L.  J., 
C.  P.  158.     Code,  s.  80  (2). 

(«)  Galicay  v.  Mathew,  10  East, 
264  ;  1  Camp.  403. 

(0  Jmes  V.  CorheU,  2  Q.  B. 
828  r  Grovi  v.  Enthoven,  1  Exch. 
382.    Pee  now  Ord.  XIX.  r.  23. 

(u)  Orant  v.  ffawkes,  Chitty, 
42  ;  Hogg  v.  Skene,  84  L.  J.,  C.  P. 
153;  Code,  s.  80(2). 

(io)  Mufgrave  v.  Drake,  5  Q.  B. 


185,  in  which  case  Grant  v. 
Hawkes  was  not  cited.  Muggrave 
v.  Drake  was  not  followed  in  Jfogg 
V.  Skene  (34  L.  J.,  C.  P.  158), 
which  case  seems  more  in  accord- 
ance with  the  Code,  s.  30  (2). 
Now,  by  Ord.  XIX.  rr.  16  and  23, 
the  defendant  apparently  sliould 
plead  that  the  acceptance  was 
obtained  by  fraud,  and  that  the 
plaintiff  had  notice  thereof,  or 
gave  no  ralne,  as  the  case  may 
be. 
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a  bill  in  the  common  name  of  both  firms,  it  has  been  held,    CHAPTBB 
that  an  indorsee  may  charge  either  firm  at  his  election  (x). 


V. 


But  where  the  name  of  the  firm  is  the  same  as  the  name  two  firms  of 
of  the  individual,  and  the  bill  is  drawn  by  the  individual  the  same 
for  his  separate  benefit,  perhaps  the  firm  is  not  pledged,  but  name, 
unless  the  individual  carry  on  a  separate  business,  the  pre- 
sumption seems  to  be  against  the  firm  (y). 

If  a  new  partner  be  introduC'Cd  into  a  firm,  an  acceptance  Kew  partner, 
by  the  old  partners  for  an  old  debt  in  the  name  of  the  new 
firm  will  not,  in  the  hands  of  the  party  taking  it  and  cogni- 
zant of  the  facts,  bind  the  new  partner  (z). 

The  taking  security  from  one  of  several  partners,  joint  Talking  fresh 
makers  of  a  note,  or  acceptors  of  a  bill,  will,  in  general,  dis-  security, 
charge  the  other  co-partners  (a).  But  where  one  of  three 
partners,  after  a  dissolution  of  partnership,  undertook  to 
pay.  a  particular  partnership  debt  on  two  bills  of  exchange, 
and  that  was  communicated  to  the  holder,  who  consented  to 
take  the  separate  notes  of  the  one  partner  for  the  amount, 
strictly  reserving  his  right  against  all  three,  and  retained 
possession  of  the  original  bills,  it  was  held  that,  the  separate 
notes  having  proved  unproductive,  he  might  still  resort  to 
his  remedy  ngainst  the  other  partners  :  and  that  the  taking 
under  these  circumstances  the  separate  notes,  and  even  after- 
wards renewing  them  several  times  successively,  did  not 
amount  to  satisfaction  of  the  joint  debt  (b). 

Where  the  circumstances  were  such  that  the  partner  had  Ratification, 
no  power  to  bind  the  firm  by  a  bill,  subsequent  recognition 
of  the  act  will  be  equivalent  to  previous  authority  (c). 

Secondly,  as  to  the  case  of  a  secret  or  dormant  partner,  dobmant 
A  dormant  partner,  whose  name  does  not  appear,  is  bound  ob  secbet 


PABTNEB 


(z)  Baker  v.  CJiarlUni,  Peake's 
N.  P.  C.  80  ;  M*Aair  v.  Fleming, 
Mont.  32  ;  Swau  v.  Steele,  7  East, 
210;  8  Smith,  109;  see,  how- 
ever, Ex  parte  Btickley,  In  re 
Clarke,  14  M.  k  W.  469  ;  15  L.  J., 
Bktcy.  8.  Compare  Yorkshire 
Bank  v.  Beatwn,  infra. 

(y)  Yorkshire  Bank  v.  Beatson, 
5  C.  P.  D.  109.  In  America 
primft  facie  the  firms  are  not 
bound.  Byles  on  Bills,  6th 
Amer.  ed.  p.  80.  See,  too.  Ex 
parU  Boliiho,  1  Bnck.  100; 
mntle  V. Crowlker,  1  Clc  J.  816  ; 
1  Tyr.  210  ;  Iktrze  v.  Shancood^ 


11   L.   J.,  Q.   B.  388;  and  Ec 
parte  Bv4:kley,  supra. 

(«)  Shirrt;ff  v.  JVilke,  1  East, 
48. 

(a)  Evans  v.  Bnivwumd,  4  Esp. 
89  ;  Thompson  v.  Perceval,  6  B.  & 
Ad.  925  ;  3  N.  &  M.  667. 

(b)  Bedford  v.  Deakin,  2  B.  & 
Aid.  210  ;  2  Stark.  178. 

{<•)  Code,  s.  24.  JDunenn  t. 
Lowndes,  3  Camp.  478  ;  and  see 
Vcre  V.  Ashhj,  10  B.  &  0.  288  ; 
and  fVilson  v.  Tumman,  6  M.  k, 
O.  236.  As  to  banking  partner- 
ships, see  post,  Corporations  and 
Companies, 
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C£^PT£R   by  bills  drawn,  accepted,  or  indorsed  by  his  co-partners  in 
^'  the  name  of  the  firrn^  and  not  only  when  the  bills  are  nego- 


His  liabilities  tiated  for  the  benefit  of  the  firm,  but  when  they  are  given 

and  rights.      by  one  of  the  partners  for  his  own  private  debt,  provided 

the  holder  were  not  aware  of  the  circumstance  \d) :    for 

credit  is  given  to  the  firm  generally,  of  whomsoever  it  may 

consist. 

But  where  a  man  agreed  to  become  a  dormant  partner  in 
a  firm,  and  the  secret  partnership  was  to  commence  from  a 
time  past.,  and  after  the  stipulated  time  for  the  commence- 
ment of  the  partnership,  but  before  the  actual  agreement, 
the  members  of  the  firm  had  negotiated  bills  in  the  name  of 
the  firm,  and  applied  the  proceeds  to  their  own  benefit,  the 
incoming  partner,  though  a  partner  by  relation  at  the  time 
the  bills  were  negotiated,  was  held  not  liable.  He  could  not 
be  charged  on  the  ground  of  interest,  for  he  derived  no 
benefit  &om  the  bills,  nor  on  the  ground  of  credit  having 
been  given  to  him,  for  he  was  no  member  of  the  firm  at  the 
time ;  nor  on  the  ground  of  having  ratified  the  acts  of 
his  co-partners,  for  there  can  be  no  ratification  where  there 
wafi  no  assumed  authority  (f ). 


Joinder  in 
actions. 


NOMIVAL 
PABTKEB. 


A  dormant  partner  may  join  and  sue  on  a  bill  (/),  or  the 
ostensible  partner  may  sue  alone  {g).  But  the  non-joinder 
of  a  dormant  partner  as  defendant  could  not  be  pleaded  in 
abatement  (A). 

Thirdly,  afl  to  a  mere  nominal  or  ostensible  partner. 
Though  a  man  really  have  no  interest  in  a  firm,  yet  if  he 
suffer  himself  to  be  held  out  to  the  world  as  a  member  of  it, 
he  hereby  authorizes  those  to  whom  he  has  been  so  luld  out 
to  treat  him  as  a  contracting  party ;  for  aa  they  cannot 
know  whether  his  interest  be  merely  apparent  or  real,  they 
would  be  injured  and  defrauded,  if  they  could  not  charge 
him  as  a  partner  (f ). 


(d)  Vere  v.  Ashby,  10  B.  &  C. 
288  ;  Lloyd  v.  Ashbtf,  2  B.  &  Ad. 
28  ;  Swan  y.  Steele^  7  East,  210  ; 
8  Smith,  199. 

(«)  Vere  v.  Ashby,  10  B.  k  C. 
288  ;  see  BaUley  y.  Lewis,  1  M.  & 
G.  155  ;  1  Scott,  N.  B.  143,  and 
WUson  y.  Tumman,  6  M.  &  G. 
236. 

(/)  Cothay  v.  Fennell,  10  B.  k 
C.  671  ;  Skinner  v.  Stocks,  4  B. 
k  A.  437. 

{jf)  Leveck  y.   Skaflo^  2   Esp. 


468  ;  Lloyd  y.  Archhowl,  2  Tannt, 
324  ;  and  see  Ifawman  v.  Gillelt^ 
2  Taunt.  325,  n. ;  Kell  y.  Naiv^, 
10  B.  k  C.  20. 

{h)  l)e  Mautort  y.  Saunders,  1 
B.  k  Ad.  398.  The  share  of  a 
dormant  partner  does  not  pass  to 
assignees  in  bankruptcy  under 
the  reputed  ownership  clause ; 
see  Reynolds  y.  Baidey,  L  B.,  2 
Q.  B.  474  ;  86  L.  J.,  Q.  B.  1,  and 
247,  in  eiror. 

(i)  53  k  54  Yict  c.  39,  a.  14« 
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Fourthly,  as  to  the  consequences  of  a  dissolution  of  part-    CHAPTER 
nership ;  which  (in  the  absence  of  a  special  agreement)  is  * 


brought  about  by  the  death  or  bankruptcy  of  any  partner,  dissolution. 
as  well  as  by  mutual  consent.  After  a  dissolution,  tlie  ex- 
partners  have  no  longer  power  to  bind  each  other  by  bills 
or  notes  to  persons  aware  of  the  dissolution  (k).  But  not- 
withstanding a  yalid  dissolution  of  an  ostensible  partnership 
by  an  agreement  between  the  partners,  still  as  between  the 
firm  and  the  world  the  authority  of  the  ex-partners  to  bind 
each  other  by  bills,  notes  or  other  contracts,  within  the 
scope  of  the  former  partnership,  continues  till  the  dissolution 
be  duly  notified. 

Such  notice  may  be  either  express  or  implied. 

The  only  safe  mode  of  proceeding  is  to  give  express  notice  Bxpreas 
to  all  who  have  hitherto  dealt  with  the  firm,  and  to  adver-  ^^^^^  ^^  **• 
tise  the  dissolution  or  change  of  partnership ;  in  the  London 
Gazette  for  a  firm,  whose  principal  place  of  business  is  in 
England  or  Wales;  and  in  the  Edinburgh  and  Dvhlin 
Gazettes  respectively  for  Scotland  and  Ireland  ;  such  adver- 
tisement being  notice  to  all  not  previously  customers  of  the 
firm. 

The  ex-partners  are  not  safe  against  any  of  the  persons 
whose  names  are  on  a  bill  of  exchange,  unless  notice  be 
given  to  each.  After  a  dissolution,  one  of  the  ex-partners 
accepted  a  bill  in  the  name  of  the  firm ;  the  payee  had  no 
notice  of  the  dissolution,  but  the  indorsee  had.  It  was 
held,  that  though  the  indorsee  had  had  notice  of  the  disso- 
lution, he  could  recover  on  the  bill  against  the  firm,  because 
the  payee  had  had  no  notice,  and  the  indorsee  had  a  right  to 
stand  on  the  payee's  title  (/). 

When  bankers  had  dissolved  partnership,  a  corresponding  Implied  or  in- 
change  in  their  printed  cheque  was,  as  against  a  person  who  direct  notice, 
was  an  old  customer,  but  had  drawn  a  cheque  in  the  new 
form,  held  sufficient  notice  of  the  dissolution.     Lord  Ellen- 
borough — "  1  think  the  change  was  sufficiently  notified  by 
the  change  in  the  cheque.     It  is  the  habit  of  banking  houses 

Where  the  contract  is  made  with  J.,  IHekcnson  v.  Valpy,  10  B.  & 

a  firm  in  which  there  is  a  nominal  G.  141 ;  5  M.  &  Rv.  126  ;  Gumq/ 

partner,  the  real  partner  may  sue  v.  Evans,  8  H.  &  N.  122. 
alonewithont  joining  the  nominal  (k)  HecUh  v.  Sansom,  4  B.  & 

partner  as  co-plaintiff.    Eell  v.  Ad.  172  ;  1  Nev.  k  M.  104.     53 

yainby,  10  B.  k  C.  20.     To  make  k  54  Yiot.  c.  89,  s.  88. 
a  man  liable  as  a  nominal  partner  (1)  Booth   r.    Quin,    7    Price, 

he  ronst  have  been  held  ont  as  193. 
such  to  ihs  jKaifUffiff.    Per  Parke, 
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CHAPTER 
V. 


Notice  of 
retirement 
of  secret 
partner. 

Notice  of 
dissolution. 


to  intimate  in  this  manner  that  a  partner  has  been  introduced 
or  has  retired  "  (m). 

Where  a  bill  has  been  accepted  by  an  ex-partner  in  the 
name  of  the  firm,  in  favour  of  an  attorney  who  had  a  year 
before  prepared  a  draft  of  a  deed  of  dissolution  between 
the  partners,  which  deed  it  did  not  appear  had  ever  been 
executed,  Lord  £llenborough  held,  that  if  the  attorney 
would  insist  on  the  continuance  of  the  partnei'ship,  it  lay 
on  him  to  show  that  the  intention  to  dissolve  had  been 
abandoned  (n). 

A  notice  of  the  dissolution  in  the  Gautte  is  not  sufficient 
to  exempt  a  retiring  partner  from  responsibility  to  a  former 
dealer  with  the  firm,  unless  it  be  shown  that  such  dealer  was 
in  the  habit  of  reading  the  Gazette  (o).  But  a  mere  notice 
iu  the  Gazette  is  now,  as  against  a  man  who  had  had  no 
previous  dealings  with  the  firm,  evidence  of  notice  of  disso- 
lution (/?).  An  advertisement  of  a  dissolution  in  a  news- 
paper was  not  even  admissible,  without  proof  that  the  party 
sought  to  be  affected  with  such  notice  took  in  the  news- 
paper (q).  But  in  that  case  it  was  not  necessary  that  the 
dissolution  should  have  been  advertised  in  the  Gazette  (r). 

A  secret  partner  is  not  liable  after  a  dissolution,  though 
without  notice,  on  a  bill  or  note  given  by  the  continuing 
partners  in  the  name  of  the  firm ;  for  the  contract  was  not 
made  on  his  credit,  nor  had  he  any  interest  in  it  («). 

Where  the  dissolution  is  by  death,  notice  is  not  necessary 
to  protect  the  estate  of  the  deceased  (t). 


(?w)  Barfoot  v.  Ooodhall,  3 
Camp.  147  ;  and  see  Vise  v.  Flern- 
ingf  1  Younge  k  J.  227. 

(m)  Pateraon  v.  Zachuridh^  1 
Stark.  71. 

(o)  Godfrey  v.  Tximhull,  1  Esp. 
871  ;  LeeBon  v.  HoU^  1  Stark. 
N.  P.  C.  186  ;  Graham  v.  Bope^ 
Peakc's  N.  P.  C.  154  ;  Gorham 
V.  Thompsan,  ib.  42  ;  Rex  v.  Holt, 
6  T.  R.  443  ;  Williams  v.  Keats, 
2  Stark.  N.  P.  C.  290 ;  see  also 
Ex  parte  Usbume,  1  Glyn  &  Jam. 
858.  A  notice  of  dissolution  in 
the  Gazette  may  be  given  in  evi- 
dence  without  a  stamp.  Je7ikins 
V.  Blizard,  1  Stark.  N.  P.  C.  418. 

{p)  53  k  54  Vict.  c.  89,  s.  86. 
Godfrey  v.  Tumhull,  1  Esp.  671 ; 
Newsvine  r.  Coles,  2  Camp.  617. 
It  has  been  established  in 
America,  that  notice  in  the  Qa- 
wtte  or  in  any  other  public  and 


proper  manner  is  sufficient,  as 
a^Dst  persons  who  had  no  pre- 
vious dealings  with  the  firm.  See 
the  authorities,  Byles  on  Bills, 
6th  American  edition,  p.  84  ;  8 
Kent's  Com.  66  ;  and  see  Farrar 
V.  Deflinne,  1  C.  &  K.  680. 

(q)  Leesonr.  Holt,  1  Stark.  186 ; 
Boydell  v.  Drummond,  11  East, 
142 ;  Nortmch  Navigatiim  Com- 
jmny  v.  Theobald,  1  M.  &  M. 
N.  P.  C.  153  ;  Jenidns  v.  Blizard, 
1  Stark.  420  ;  HovU  v.  Browning, 
7  East,  161 ;  Roxoley  v.  Home,  3 
Bing.  2  ;  10  Mo.  247. 

(r)  Booth  T.  Quin,  7  Price,  193. 

(«)  Evans  Y.  Drummond,  4  Esp. 
89  ;  Newmarch  v.  Clay,  14  East, 
239 ;  Heath  v,  Sansom,  4  B.  &  Ad. 
172  ;  1  N.  Ic  M.  104. 

{t)  Fulliamy  v.  Koble,  3  Mer. 
619.  53  k  54  Yict  c.  39,  8.  36 
(3). 
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After  a  dksolutioD,  and  due  notice  thereof,  the  ex-partners    CHAPTER 

become  tenants  in  common  of  the  partnership  effects,  and * 

their  authority  as  mutual  agents  is  at  an  end,  except  for  Effect  of 
pending  transactions  and  the  winding-up.  dissoiutioiu 

One  ex-partner  cannot,  therefore,  indorse  in  the  name  of 
the  firm  a  bill  which  belonged  to  the  firm,  but  all  must 
join  (a),  though  the  ex-partner  indorsing  have  authority 
to  settle  the  partnership  affairs.  "I  even  doubt  much," 
says  Lord  Kenyon,  "if  an  indorsement  were  actually  made 
on  a  bill  or  note  before  the  dissolution,  but  the  bill  or  note 
was  not  sent  into  the  world  till  afterwards,  whether  such 
indorsement  would  be  valid  "  {x). 

But  a  statement  by  the  ex-partner  that  he  had  left  the  When  autho- 
assets  and  securities  in  the  hands  of  the  continuing  partner,  "^'^  *^  Jf ' 
and  that  he  had  no  objection  to  his  using  the  partnership  dissolation 
name,  is  evidence  from  which  a  jury  may  infer  an  authority  may  be 
to  indorse  (y).     An  authority  to  indorse  may  be  inferred,  inferred, 
though   the  wi*itten  agreement  of  dissolution   contain   no 
such  authority.     But  an  authority  to  the  continuing  partner 
"  to  wind  up  the  business "  will  not  enable  him  to  indorse 
the  securities  of  the  late  firm  (y).     Both  ex-partnera  ought 
therefore  to  indorse,  for  that  is  the  proper  mode  of  indorsing 
by  persons  who  are  not  partners  (2).     But  if  the  outgoing 
partner  suffer  his  name  to  appear  as  partner,  new  customers, 
notwithstanding  notice  in   the  Gazette^  may  charge   him. 
K.  and  A.  dissolved  partnership,  and  advertised  the  disso- 
lution in  the  Gazette,     K.  accepted  a  bill  in  the  name  of 
the  firm,  ante-dating  it,  so  that  it  appeared  to  have  been 
drawn  before  the  dissolution.     This  bill  came  into  the  hands 
of  the  indorsee,  for  value,  without  actual  notice  of  the  disso- 
lution.    A.  had  allowed  his  name  to  remain  over  the  door  of 
a  hatter's  shop  in  the  Poultry,  where  the  business  had  been 
carried  on.     Ix)rd  Ellenborough  held  A.  liable  on  the  bill, 
observing,  that  he  had  imprudently  suffered  notice  to  be 
given  of  the  continuance  of  the  partnership  by  permitting 
his  name  to  remain  over  the  door  (6). 

If  one  partner  die,  being  liable  or  entitled  on  a  bill  or  Wssolntion 
note,  the  legal  right  or  liability  survives,  but  the  personal  ^^  <lca*h. 

(«)  Ahcl  V.  SvUm,  8  Em  108  ;  W.  464. 

Kilgour  v.  Finlayson^  1  H.  Bl.  (2)  Carvick  v.  Vickcry,  2  Doug. 

155 ;  but  see  Lewis  v.  ReiUy,  1  653,  n. 

Q.  B.  349  ;  and  53  k  54  Vict.  {b)  WiUiams  v.  Keats,  2  Stark. 

c.  89,  8.  38.  290  ;  and  see  Newsomc  v.  ColeSt 

{x)  Abel  V.  SyU<m,  3  Esp.  108.  2  Camp.  617 ;  Stahks  y.  Ely^  1 

(y)  Smith  v.  Winter,  4  M.  &  C.  &  P.  614. 
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OB.kY^'EK  representatives  of  the  deceased  were  entitled  or  liable  in 
•  equity  (c). 


By  bank- 
ruptcy. 


O00A8IONAL 

PABTNEB- 

SHIP& 


Bankruptcy  being  a  dissolution,  an  indorsement  by  one 
of  the  several  partnei's,  after  a  secret  act  of  bankruptcy,  is 
invalid  {d).  But  it  has  been  also  held,  that,  as  the  ez- 
partners  still  hold  themselves  out  to  the  world  as  partners, 
they  are  liable  to  third  persons  (e). 

Lastly,  as  to  an  occasional  partnership. 

A  partnership  may  be  either  a  general  partnership,  or  a 
particular  one  for  a  single  transaction. 

An  interest  in  the  profits  of  a  single  transaction  makes  a 
man  a  partner,  and  liable  to  third  parties'(/). 

A  joint  security  given  by  one  partner,  in  a  mere  occa- 
sional partnership  for  a  private  debt,  does  not  charge  his 
co-partner,  though  in  the  hands  of  a  bond  fide  holder  for 
value  (^). 

EXECUTOss        The  executor  of  a  deceased  party  to  a  bill  or  note  has,  in 
AND  ADMiNi-  general,  the  same  rights  and  liabilities  as  his  testator.    "The 


STBATOBS. 


Their  rights 
and  duties. 


executors  of  every  person,''  says  Lord  Macclesfield, 
implied  in  himself  and  bound  without  naming  "  (A). 


(( 


are 


Therefore,  if  a  bill  be  indorsed  to  a  man  who  is  dead,  by 
a  person  ignorant  of  his  death,  that  will  be  an  indorsement 
to  the  personal  representative  of  the  deceased  (t).  On  the 
death  of  the  holder  of  a  bill  or  note,  his  executors  or  admi- 
nistrators may  indorse  (^);  and  an  indorsement  by  the 
executors  or  administrators  is  for  all  purposes  as  effectual  as 
an  indorsement  by  the  deceased  (/). 

Presentment  (m),  notice  of  dishonour  and  payment  should 
be  made  by  and  to  the  executor  or  administrator,  in  the 
same  manner  as  by  or  to  the  deceased. 

If  the  holder  be  dead  and  the  executor  have  not  yet 


(c)  Lane  V.  Williama,  2  Vein. 
277  ;  Bishop  v.  Chtireh,  3  Ves. 
sen.  100,  371 ;  VuHiamy  v.  Koble, 
8  Mcr.  614  ;  Heath  v.  Perdval^  1 
P.  Wms.  682 ;  1  Stra.  403.  But 
the  right  of  survivorship,  in  part- 
nership chattels  of  a  trading  firm, 
does  not  exist.  Buckley  v.  Barber, 
6  Exch.  164. 

(rf)  Thomcuon  v.  Frere,  10  East, 
418. 

{e)  Lacy  v.  Wookot,  2  D.  &  R. 
458. 

(/}  ffeyhoe  v.  Bur^  19  L.  J^ 


C.  P.  243  ;  9  C.  B.  431. 

{g)  WiUiam$  v.  Tkonuu,  6  Esp. 
18. 

{h)  Hyde  v.  Skimur,  2  P.  "Wms. 
196.  See  WUliama  v.  Burrell,  1 
C.  B.  402. 

(i)  Murray  v.  East  India  Com" 
pany,  5  B.  &  Aid.  204. 

{k)  Rawlinaon  v.  Stone,  3  "Wila. 
1 ;  3  Stra.  1260. 

(I)  Watkins  v.  Maule,  2  Jac  k 
Walker,  243. 

(m)  MoUoy,  2,  10. 


Liahility  of  OontracUng  Portia. 
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proved  the  will,  still  it  seems  the  executor  is  bound  to  pre-    CHAPTEB 
Bent  the  bill  when  presentable  (n) ;  for  his  title  to  his  tes-  ^' 

tator's  property  is  derived  exclusively  from  the  will,  and 
vests  in  him  from  the  moment  of  the  testator's  death  (o). 
But  as  the  title  of  an  administrator  is  derived  wholly  from 
the  Court  of  Probate,  and  he  has  none  till  the  letters  of 
administration  are  granted,  he  would  probably  be  excused 
by  impossibility. 

A  probate,  being  a  judicial  act  of  the  Court  of  Probate,  Effect  of 
is  conclusive  as  to  the  validity  and  contents  of  the  will,  prol**^ 
and  the  title  of  the  executor ;  and,  as  long  as  it  remains 
unrepealed,  cannot  be  impeached  in  the  other  Courts. 
Therefore,  a  voluntary  payment  to  an  executor  who  has 
obtained  probate  of  a  forged  will,  is  a  discharge  to  the 
debtor,  notwithstanding  that  the  probate  is  afterwards 
declared  null  {p). 

Bills  of  exchange  are  to  be  paid  in  the  course  of  adminis- 
tration as  simple  contract  debts.  They  were  before  the 
General  Probate  Act,  20  &  21  Vict.  c.  77,  bona  notabilia; 
not,  as  in  a  case  of  specialty,  where  the  instrument  might 
happen  to  be,  but  where  the  debtor  resided  at  the  time  of 
the  creditor's  death  (q). 

By  52  &  33  Vict,  c  46,  the  priority  of  specialty  over  Priority  of 
simple  contract  debts  in  the  case  of  persons  dying  since  specialty  o?er 
January  1st,  1870,  is  abolished.  troc^/delbte 

It  was  a  general  rule  of  law,  that,  if  a  creditor  con-  ^^H^l^^* 
stituted  his  debtor  executor,  the  debt  was  released  and  I^btormade 
extinguished,  for  the  same  hand  being  at  once  to  receive  ^*^""*'« 
and   to   pay,  the   action  was  suspended ;   and  a  personal 
action  once  suspended  by  the  act  of  the  parties  is  gone  for 
ever ;  but  it  was  otherwise  in  equity  in  the  absence  of  cir- 
cumstances showing  an  intention  to  release  the  debt,  and 
the  equitable  doctrine  now  prevails  (r).     Hence  it  followed 


(n)  Marius,  135  ;  Molloy,  2, 10  ; 
Poth.  148. 

(o)  Com.  Dig.  Admin  is.  B.  10 ; 
WoolUy  V.  Clark,  5  B.  &  Aid. 
744 ;  1  D.  &  Ry.  409. 

(p)  Allen  v.  Dundas,  8  T.  R. 
125. 

(q)  Tcomans  v.  Bradaliaw,  Car- 
thew,  373  ;  8  Salk.  70. 

(r)  Year  Book,  20  Edw.  4,  17  ; 
21  Edw.  4,  36  ;  Dyer,  140  ;  Ned- 
hanCs  ease,  8  Rep.  135  a ;  Fryer 
▼.  Gtldridffe,  Hobart,  10 ;  Sturleyn 
V.  Albany,  Cro.   Eliz.  150 ;  DoT' 


Chester  v.  Webb,  Cro.  Car.  372 ; 
Wanlcford  v.  IVanJrford,  1  Salk. 
299  ;  CheeXham  v.  Ward,  1  Bos.  & 
Pul.  639  ;  Freakly  v.  Fox,  9  B. 
&  C.  130.  As  to  the  equitable 
doctrine,  see  Strong  y.  Bird,  L. 
R.,  18  Eq.  315.  But  for  the 
prevalence  given  to  the  rales  of 
equity  under  the  Judicature  Act, 
some  provision  correcting  the  old 
rule  at  law  might  have  been 
necessary  in  the  Code.  Sect.  61 
does  indeed  expressly  deal  witii 
the    case   of    the    acceptor   (or 
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CHAPTSR    that  if  the  holder  of  a  bill  appointed  the  acceptor  his  exe- 
•  cutor  the  acceptor  was  discharged  at  law,  and  «dl  the  other 

parties  also,  for  a  release  to  the  principal  discharged  the 
sureties.  So  it  has  been  decided,  that  if  the  payee  of  a 
note,  payable  on  demand,  constituted  the  maker  of  the  note 
his  executor,  the  maker  was  discharged,  not  only  from  his 
liability  to  the  estate  of  the  testator,  but  also  from  his 
liability  cu  maker  to  an  indorsee  to  whom  the  executor 
assigned  it  after  the  testator's  death  («).  But  it  is  con- 
ceived that  if  the  note,  at  the  time  of  the  testator's  death, 
had  been  in  the  hands  of  an  indorsee,  the  maker  would 
still  have  been  liable  as  maker  to  the  indorsee,  and  that 
if  the  note  had  been  payable  at  a  future  time,  and  in- 
dorsed by  the  executor  after  the  testator's  death,  but  before 
the  note  was  due,  the  maker  would  have  been  liable  as 
maker  to  an  indorsee  without  notice ;  for  since  a  premature 
secret  payment  by  the  maker  would  not  have  protected 
him  {t)y  no  more,  it  should  seem,  would  a  premature  secret 
release  to  him  {y). 

If  one  of  several  joint  debtors  were  appointed  executor, 
it  was  a  release  to  all  (2;),  and  though  they  were  liable 
severally  as  well  as  jointly,  for  judgment  and  execution 
against  one  would  have  been  a  dischai^e  to  all  (y) ;  and 
an  express  release  to  one  might  have  been  pleaded  in  bar 
by  all  (2).  The  debt  was  also  released  where  one  only  of 
several  executors  was  indebted  (a),  and  though  the  exe- 


maker),  but  does  not  include  the 
other  parties  to  a  bill,  as  drawer 
or  indorsers,  and  only  treats  of  a 
transfer  to  him  in  his  own  right 
at  or  after  maturity,  whereas  the 
former  nile  of  law  was  general.  It 
seems,  therefore,  that  the  framers 
of  the  Code  regarded  the  old  rule 
of  law  as  already  overridden  by 
the  doctrine  of  the  Chancery  side, 
and  that  s.  61  was  not  directed 
against  it,  or  the  other  parties  to 
a  bill  would  have  been  included 
in  the  section,  but  against  the  re- 
issue of  an  instrument  coming 
after  maturity  into  the  liands  of 
the  party  ultimately  liable  in  his 
own  right,  and  not  merely  as 
assignee  or  trustee  or  executor, 
for  then  the  instrument  h  functus 
officio  and  the  stamp  exhausted. 

(«)  Freakly  v.  Fox,  9  B.  ft  C. 
ISO ;  4  Man.  ft  R.  18.  See  also 
ffanncr  v.  Steele,  4  Exch.  1 .    Such 


a  release  in  law  might  formerly 
have  been  made  by  an  infant  tes- 
tator, at  the  ago  of  seventeen 
years  complete.     Co.  Litt.  264,  b. 

(/)  Burbridge  v.  Manners,  8 
Camp.  193. 

(u)  Dod  V.  Edwards,  2  C.  ft  P. 
102. 

{r)  Wentworth,  Off.  Exore.  c. 
2 ;  Com.  Dig.  Admin.  B.  5. 

(y)  Bro.  Ab.  Exors.  p.  118  ; 
Fryer  v.  Oildridge,  Hob.  10 ; 
Cheelham  v.  Ward,  1  Bos.  ft  Pul. 
680  ;  Wank/ord  v.  Wankford,  1 
Salk.  299. 

{z)  2  Rol.  Abr.  412  ;  Clayton  v. 
Kynaston,  2  Salk.  574  ;  2  Saund. 
i7,L 

(a)  Bro.  Exors.  pi.  114 ;  Went 
Off.  Exors.  c.  2,  pp.  74,  75,  14th 
ed.  ;  Com.  Dig.  Adni.  B.  5 : 
Wankford  v.  Wankford,  1  Salk. 
299,  by  Powell,  J»  ;  Cheeiham  v. 
Ward^  1  Bos.  ft  Pul.  630. 
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ciitor  die  ivithout  having  either  proved  the  will  or  ad-   CHAPTER 
miDistered  (6).  ^' 

But  if  a  sole  executor  refused  to  act,  the  debt  was  not 
discharged  (c).  If  the  creditor  made  the  executor  of  the 
debtor  his  executor,  that  was  no  discharge  (d). 

Though  the  appointment  of  a  debtor  to  be  executor  re-  Debt  isasaets' 
leases  him  from   liability  to  tho   first  or   any  subsequent 
representatives  of  the  testator,  yet  the  debt  is  still  assets  in 
his  hands  in  favour  both  of  creditors  and  legatees  (e). 

The  taking  out  letters  of  administration  by  a  debtor  to  Debto 
his  creditor  is  merely  a  suspension  of  the  legal  remedies  becoming 
as  between  the  parties  :  but  being  the  act  of  the  law,  and  admmifitrator 
not  the  act  of  the  intestate,  it  is  no  extinguishment  of  the 
debt,  for  the  action  will  revive  when  the  affairs  of  the  in- 
testate and  of  the  administrator  are  no  longer  in  the  hands 
of  the  same  person  (/  ). 

If  a  note  or  a  bill  be  made  or  indorsed  to  an  executor  as  When  ezecu- 
executor,  he  may  sue  on  it  in  his  representative  capacity,  tors  may  sue 
and  join  claims  on  promises  to  the  testator  (  g) :  and  a  note  **  ^^^^'' 
given  to  the  administrator  for  a  debt  due  to  the  testator 
passes  to  the  administrator  de  bonis  non  (h)  ;  though  a  pay- 
ment of  the  amount  of  the  instrument  to  the  administrator 
of  the  executor  would  be  good  in  equity,  and  now  at  law  (i). 
After  considerable  conflict,   the  rule  of   law   was  firmly 
established,  that  whenever  the  money  sought  to  be  recovered 
was  assets,  the  executor  might  sue,  as  executor,  on  a  contract 
made  with  himself  in  his  representative  capacity,  and  join 
counts  on  promises  to  his  testator  (k).     Thus,  to  counts  on 
a  bill  or  note  given  to  his  testator,  he  might  join  a  count 


{b)  Wanhford  v.  Waiik/ard,  1 
Salk.  299  ;  Went.  c.  2  ;  Com. 
Dig.  Adm.  B.  5. 

(e)  JFankford  v.  Wankford,  1 
Salk.  299  ;  but  see  J  &mm  ▼.  Cun- 
ningham, 1  Vent.  803 ;  Butler's 
Co.  Utt.  284,  h. 

(d)  Bac.  Abr.  Exors.  A.  10 ; 
DwehesUr  v.  Wehh,  Cro.  Car.  872 ; 
W.  Jones,  345;  1  Salk.  805; 
Alston  y.  Andrete^  Button,  128. 

{e)  Bac.  Abr.  Exors.  A.  10  ; 
Brown  v.  Sebq/n,  Cases  temp. 
Talbot,  241,  242 ;  Iloliday  v. 
Boas,  1  Rol.  Abr.  920 ;  JVoodicard 
V.  Lord  Dacey,  Plowil.  188  ;  Dor* 
Chester  v.    JVel>b,   Cro.  Car.  378 ; 


Shep.  Tonclistoue,  497-8  ;  Wanh- 
ford  V.  IVankford,  1  Salk.  299 ; 
See  Wentworth,  Off.  Exors.  c.  2. 

(/)  Sir  John  NcedhairCs  case, 
8  Coke,  135  ;  WankfordY,  Wank- 
ford,  1  Salk,  299;  Wentworth, 
Off.  Exors.  c.  2  ;  Lockier  v.  Smith, 
1  Sid.  79  ;  1  Keb.  318;  Htulson 
V.  Iftidson,  1  Atk.  461. 

ig)  Kingy.  Thorn,  1  T.  R.  487. 

(A)  Cathencood  v.  Chabaud,  1 
B.  &  C.  160  ;  2  Dowl.  &  R  271  ; 
Court  V.  Partridge,  7  Price,  691. 

(i)  Barker  v.  Talcot,  1  Vem. 
473  ;  Judicature  Act,  1873,  s.  25 
(11). 

(/:)  2  Wms.  Saunders,  117,  rf. 


64 


Capaeiiy,  Autkority,  and 


CHAPTER   for  money  paid  by  himself  as  executor  (t) ;  sl  count  for  goods 
^'  sold  by  himself  (m),  for  works  done  by  himself  (n) ;  a  count 

on  an  account  stated  with  the  plaintiff  as  executor,  of  monies 
due  to  the  testator  (o)  ;  or  a  count  on  an  account  stated  with 
the  plaintiff  as  executor,  of  monies  due  to  himself  as 
executor  (  p). 

Joinder  of  Claims  by  or  against  an  executor  or  administrator  as  such, 

causeB  of         may  be  joined  with  claims  by  or  against  him  personally, 

action  againsfc,  provided  the  last-mentioned  claims  are  alleged  to  arise  witli 

reference  to  the  estate  in  respect  of  which  the  plaintiff  or 

defendant  sues  or  is  sued  as  executor  or  administrator  {q). 

Delivery  by        An  executor  cannot  complete  his  testator's  indorsement 

ezecntor  after  by  delivering  the  instrument  (r),   which  has  been  already 

indorser's        signed  by  the  testator, 
death.  ®  ^ 

Whether  one  It  has  been  said  that  an  indorsement  by  one  of  several 
of  8e?eral  can  co-executors,  in  his  own  name  alone,  will  not  suffice  to 
indorse.  transfer  the  property  in  a  bill  of  exchange,  although  it  be  an 

indorsement  in  fact>  for  forgery  of  which  an  indictment  may 

be  sustained  («). 


(0  Ord  V.  Fenwiek,  8  East,  104. 
As  to  money  lent,  see  WtbsUr  v. 
Spencer,  3  B.  &  Aid.  365. 

(ni)  CoiFcU  V.  WaUs,  6  East, 
405  ;  9  Smith,  410. 

(»)  MarshaU  v.  Broadhurst,  1 
G.  k  J.  408  ;  Edwards  v.  Grace, 
2  M.  &  Wel&  190  ;  5  Dowl.  802. 

(o)  Jobaon  v.  Forater,  I  B.  & 
Ad.  6. 

{p)  Dotcbiggin  v.  Harriaon.  9 
B.  k  C.  666  ;  4  Man.  k  R.  662. 

{q)  Order  XVIII.  r.  5.  For- 
merly in  an  action  af^ainst  an 
executor,  on  a  bill  or  note  of  his 
testator,  a  count  for  money  had 
and  received  by  the  defendant  as 
executor  could  not  be  joined ; 
Jennings  v.  Newnian,  4  T.  K. 
847  ;  Ashby  v.  Ashby,  7  B.  &  C. 
444  ;  1  Man.  k  R.  180 ;  nor  a 
count  for  money  lent  to  the  exe- 
cutor ;  llose  V.  Bowler,  1  Hen. 
Bla.  108  ;  nor  a  count  for  goods 
sold  to  the  executor,  or  work  doue 
for  him.  Comer  v.  Shew,  8  M.  k 
W.  350  ;  KiUhenman  v.  Shell,  8 
Ex.  49.  A  count  for  money  paid 
to  the  use  of  the  executor  proba- 
bly might.  A  shby  v.  Ashby,  supra. 


A  count  on  an  account  stated 
by  the  executor  of  monies  due 
from  the  testator  might  be  joined ; 
Secar  v.  Atkinson,  1  Hen.  Bla. 
102  ;  and  so  might  a  count  on  an 
account  stated  by  the  executor  of 
monies  due  from  him  as  executor. 
Powell  V.  Oraham,  7  Taunt.  581 ; 
1  Moo.  805  ;  Ashby  v.  Ashby, 
supra.  Wherever  the  judgment 
on  a  count  common  was  de  bonis 
testatoris  the  count  might  be 
joined  ;  but  where  the  judj;meut 
was  de  bonis  yropriis  it  could  not. 
See  2  Wms.  Saun.  117,  <^  ;  Ball 
v.  Haffan,  2  Lev.  228  ;  CuHis  v. 
Davis,  Lev.  pt.  ii.  110  ;  Mayy. 
Woodward,  1  Frcem.  247. 

(r)  Bromage  v.  Lloyd,  1  Exch. 
82  ;  16  L.  T.,  Ex.  257. 

(«)  WinierboUonCs  case,  1  Den- 
nisou's  C.  C.  51 ;  2  Car.  k  Kir. 
87.  It  has  been  so  held  in 
America.  Smith  v.  Whiting,  9 
Mass.  Rep.  820.  But  it  has  also 
been  there  held  tliat  a  note  may 
be  transferred  by  one  of  several 
administrators  ;  Sanders  v«  Blane, 
6  J.  J.  Marsh,  446  ;  and  by  one 
of  several  executors,  as  a  collateral 
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Executors  and  adaunistrators,  like  agents,  may  be  per-    OHAPTBR 
sonally  liable  on  making,  drawing,  indorsing  or  accepting  ^' 

negotiable  instruments,  even  though  they  describe  them-  when  an 
selves  as  such,  unless  they  expressly  confine  their  promise  executor  is 
to  paying  out  of  the  estate,  or  otherwise  negative  personal  personally 
liability(0.  ^^^«- 

An  infant  can  make  a  binding  contract  for  necessaries  nrrAKTS. 
only  ;  and  he  may  give  a  single  hill  (which  is  a  bond  with- 
out a  penalty)  for  the  exact  sum  due  for  necessaries,  but  not 
a  bond  with  a  penalty,  or  carrying  interest  (u). 

What  are  to  be  considered  necessaries  {x)  depends  on 
the  rank  and  circumstances  of  the  infant  in  the  particular 
case. 

All  his  other  contracts  were  of  two  sorts,  voidable  and 
void.  A  distinction  of  importance  :  first,  because  a  voidable 
contract  might  be  afterwards  affirmed,  but  a  contract  abso- 
lutely void  was  incapable  of  confirmation  {y) ;  and,  secondly, 
because  a  void  contract  might  be  treated  by  other  parties 
as  a  nullity,  but  contracts  voidable  could  only  be  avoided 
by  the  contracting  party  himself.  Yet  the  precise  criterion 
of  this  distinction  was  not  in  the  case  of  infancy  clearly 
settled.  According  to  some  authorities  it  depended  entirely 
on  the  mode  of  the  transaction ;  and  all  such  gifts,  grants 
or  deeds  of  an  infant  as  took  effect  by  the  delivery  of  his 
hand,  were  only  voidable ;  whereas  such  as  did  not  so  take 
efiect  were  void  {z).  According  to  others,  if  the  act  was 
for  the  advantage  of  the  infant  it  was  voidable :  if  for  his 
disadvantage,  absolutely  void  (a). 


Becnrity  for  a  judgment  against 
the  estate.  Wheeler  v.  Wheeler, 
9  Cowan,  34. 

(0  ChUd  V.  Moniiwt,  2  B.  &  B. 
460  ;  5  Moo.  281  :  King  v.  Thorn, 
1  T.  R.  489 ;  RidUmt  v.  Bristow, 
1  Tyrw.  90  ;  1  C.  &  J.  231  ;  SerU 
V.  Walerworth,  4  M.  &  W.  9  ;  6 
Dowl.  684  ;  Nelson  v.  Serle,  4 
M.  k  W.  795  ;  Liverpool  Borough 
Bank  v.  Walker,  4  Do  G.  &  J.  24  ; 
Code,  88.  26  and  31  (5). 

(u)  Co.  Litt  172,  a.y  n.  2  ;  Bus- 
sell  V.  Lee,  1  Lev.  86  ;  and,  there- 
fore, a  bond  cannot  be  set  up  by  a 
promise  to  pay  made  after  iull  age, 
and  the  replication  of  such  pro- 
mise is  ilL  Baylis  y.  Dineley,  3 
M.  k  Sel.  477  ;  see  B.  N.  P.  182  ; 
ffwiier  V.  Agnew,  1  Fox  k  Smith, 
15  ;  1  Rol.  Ab.  729 ;  Fisher  v. 

B.aB. 


Moiobray,  8  Kost,  330.  A  bond 
with  a  penalty  given  by  an  infant 
seems  to  be  absolutely  void.  Ay- 
liffe  V.  Arc/idale,  Cro.  Eliz.  920 ; 
Vin.  Ab.  Actions,  D.  d.  So  a 
deed  given  for  necessaries  ii-as 
voidable.  Martin  v.  Oale,  L.  K., 
4  Chan.  Div.  428. 

(z)  See  the  observations  of  the 
Court  in  a  very  singular  case  ; 
Chappell  V.  Cooper,  13  M.  ft  W. 
252. 

(y)  But  see  Williams  v.  Moore, 
11  M.  &  W.  256. 

(z)  Perkins,  2. 

(a)  Zoueh  v.  Parsons,  3  Burr. 
1794,  recognized  as  law  by  Lord 

Eldon  in  v.  Handeock,  17 

Yes.  jun.  383  ;  and  see  IloU  v. 
Ward,  2  Stra.  987  ;  Williams  v. 
Moore,  11  M.  ft  W.  256.     A  void- 
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CHAPTER 
V. 


lofant's 
acceptance. 


The  acceptance  of  an  infant  was  at  all  events  invalid  ('i), 
and  could  not  be  confirmed  bj  a  promise  to  pay  made  after 
he  was  of  age,  and  after  action  brought  (c).  And  all  his 
contracts  made  in  the  course  of  trade  were  formerly  con- 
sidered absolutely  void  and  incapable  of  confirmation, 
though  the  moral  obligation  to  fulfil  them  would  support 
an  express  promise  to  pay  after  full  age,  and  before  action 
brought  (rf).  It  has  been  held  that  no  mere  acknowledg- 
ment, or  part  payment,  would,  under  such  circumstances, 
create  a  liability  {e).  But  from  later  cases  it  appeared  that 
an  infant's  contract  on  a  bill  or  note  was  voidable  only  (/), 
and  that  his  liability  might  be  established  by  ratification 
after  full  age  ( g). 


Ratification.  The  stat.  9  Gea  4,  c.  14,  enacted,  that  no  action  shall  be 
maintained  whereby  to  charge  any  person  upon  any  promise 
made  after  full  nge,  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  after  full  age  of  any  pro- 
mise or  simple  contract  made  during  infancy,  unless  such 
promise  or  ratification  shall  be  made  by  some  writing 
signed  by  the  party  to  be  charged  therewith.  Oral  evidence 
might  supply  defects  in  the  written  ratification  as  to  the 
sum,  the  date,  and  the  person  to  whom  it  is  addressed  (A). 

Infants  Relief      By  the  Infants  Relief  Act,  37  k  38  Vict.  c.  62,  s.  1,  it  is 

Act  provided  that  all  contracts,  whether  by  specialty  or  simple 

contract,  entered  into  by  infants  to  repay  money  lent  or  to 

be  lent,  or  for  goods  supplied  or  to  be  supplied  (other  than 


able  contract  has  been  defined  as 
a  contract  valid  till  disafiinned. 
Allen  V.  Allm,  2  D.  &  W.  807  ; 
1  C.  ft  L.  427  (Irish). 

{h)  Wmiams<m  v.  WaUs,  1 
Camp.  652  ;  and  see  Williams  v. 
Harrison^  Carthew,  160  ;  3  Salk. 
197. 

(c)  Thornton  y.  IlUngtcorth,  2 
B.  &  C.  824  ;  4  Dowl.  k  R.  545. 

{d)  Ibid.  ;  Hunt  v.  Massey^  5 
B.  k  Ad.  902  ;  2  Nev.  k  M.  109. 
Whether  a  ratification  be  in  all 
cases  a  new  contract,  resting  on 
the  original  obligation  as  a  moral 
consideration,  or  whether  it 
merely  impart  validity  to  the 
original  promise,  has  been  con- 
sidered doubtful.  Will'ama  v. 
Moore,  11  M.  k  W.  256  ;  bnt  see 
Harris  v.  WaU,  1  Excb.  122. 


(e)  Thrupp  v.  Fielder,  2  Esp. 
628.  Such  is  the  law  in  America. 
Byles  on  Bills,  6th  American 
edition,  p.  96. 

(/)  Such  also  is  the  resnlt  of 
the  American  authorities.  See 
Byles  on  Bills,  6th  American 
edition,  p.  96. 

{g)  Harris  v.  Wall,  1  Exch. 
122. 

{h)  Hartley  y,  W^rf/^n,  1-1  Ad, 
k  £11.  934.  A  debt  contracted 
by  an  infant,  if  not  ratified  in 
writing,  did  not  support  a  set- 
off. Rnwley  v.  BawUy,  L.  R.,  1 
Q.  B.  Div.  460.  A  promise  to 
pay  as  a  "debt  of  honour"  was 
held  no  good  ratification.  Mae^ 
cord  V.  Osborne,  L.  R.,  2  C.  P. 
Div.  668. 
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contnicU  for  necessaries),  and  all  accounts  stated  with  in-    CHAPTER 

fants,  shall  be  absolutely  void ;  the  effect  of  this  section  is 

limited  by  a  proviso  to  such  as  are  now  by  law  voidable. 

And  8.  2  enacts  that  no  action  shall  be  brought  whereby  to 

charge  any  person  upon  any  promise  made  after  full  age 

to  pay  any  debt  contracted  during  infancy,  or  upon  any 

ratification  made  after  full  age  of  any  promise  or  contract 

made  during   infancy,  with  or  without  new  considerati'^n 

for  such  promise  or  ratification  after  full  age. 

A  person  of  full  age,  who  accepts  a  bill  drawn  while  he 
was  an  infant,  is  liable  on  the  bill  (k). 

Before  this  statute  an  infant  might,  after  coming  of  age, 
ratify  an  account  stated  (/).     But  unless  he  had  complete 
Information,   and   full  knowledge  of  the  transaction,    his 
ratification  would  not  bind  in  equity  (m).     It  is  conceived  Blank  accept- 
that   a  bill   drawn,  indorsed,  or  accepted  in  blank  by  an  ance  or  in- 
iufant,  and  filled  up  without  his  express  consent  after  he  is  dorscment. 
of  full  age,  would  not  bind  him  (n), 

"Whether  a  promissory  note,  given  by  an  infant  for  neces-  Note  for 
saries,  be  valid,  either  at  the  suit  of  the  original  payee,  or  necessaries, 
his  indorsee,  had  until  recently  never  been  expressly  decided ; 
but,  it  should  seem,  it  is  not,  for  even  if  not  transferable  it 
carries  interest  (o).  An  infant  waa  not,  even  before  the  late 
statute,  bound  by  an  account  stated,  in  respect  even  of 
necessaries  (jo). 

If  an  infant  be  a  party,  jointly  with  an  adult,  to  a  nego-  I*arty  with 
tiable  instrument^   the  owner  may  sue   the  adult  alone,  *^^*"®'' 
without  taking  notice  of  the  infant  (q\     Where  an  infant 


(it)  Stevens  v.  Jacksoii,  4  Canip. 
164.  Soon  an  acceptance  given  after 
full  age  for  debts  coutractcd  during 
infancy,  an  indorsee  for  value  can 
sue,  though  S.  2  of  the  Act  would 
have  prevented  the  drawer  (the 
creditor)  from  suing  on  the  ratifi- 
cation. Belfast  Bank  v.  Ihherty, 
4  Irish  L.  K  124. 

( I)  JFilliams  v.  JUoore,  1 2  L.  J. , 
Ex.  258,  11  M.  &  W.  256. 

(m)  Kay  v.  Smith,  21  Beav« 
522. 

(n)  ITufU  V.  Massey,  5  B.  &  Ad. 
902  ;  2  Nev.  k  M.  109. 

(o)  Trueman  v.  Hurst,  1  T.  R. 
40  ;  Bayley,  19  ;  Williamson  v. 
WatU,  1  Camp.  552.  In  the 
United  States  it  has  been  decided 
that  a  promif  8)ry  note  given  by 


an  infant  for  neceHsarics  is  void. 
Swansea  v.  Vandcrkeyden,  10 
Johns.  Rep.  33 ;  NigJUingale  v. 
Withington,  15  Mossey's  Rep. 
272.  See  further,  Byles  on 
Bills,  6th  American  edition, 
p.  99.  So  iu  the  French  law, 
Pardessus,  2,  459.  This  has  at 
length  been  so  decided.  Baieman 
y.  Kingston,  6  Irish  L.  R.  328. 

(p)  Trueman  v.  ffurst,  1  T.  R. 
40  ;  BartleU  v.  Kmery,  ibid.  42, 
n.  ;  Ingledexo  v.  Douglas,  2  Stark. 
36  ;  unless  ratified,  Williams  v. 
Moore,  supra;  Kay  v.  Smith,  21 
Beav.  522. 

(q)  Burgess  v.  Merrill,  4  Taunt 
468  ;  CkatuUer  v.  Farkes,  8  Esp. 
76,  n. 
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^^^^^^    is  partner  in  a  firm,  unless,  on  coming  of  age,  he  notifies 
the  discontinuance  of  the  partnership,  he  is  liable  for  con- 
tracts made  by  the  firm  after  his  majority  (r). 


V. 


Liability  ex 
delicto. 


Where  an  infant  was  not  liable  on  a  contract,  he  could  not 
be  made  liable  thereon  by  suing  him  in  an  action  in  form  ex 
delicto  («).  Thus  he  was  not  liable  on  a  contract  because  ho 
represented  himself  to  be  of  full  age,  nor  could  the  plaintiff 
reply  that  fact  on  equitable  grounds  (t). 

May  conyey  An  infant  drawing  and  indorsing  bills  may  convey  a  title 
title  to  a  bill.  ^^  ^jjg  indorsee,  so  that  the  indorsee  can  sue  the  acceptor 
and  all  other  parties,  except  the  infant  himself  (u)  ;  but  the 
infant  may  avoid  the  contract,  except  where  the  acceptor 
has  estopped  himself  by  admitting  (as  we  shall  see  he  does) 
the  capacity  of  an  infant  drawer  to  indorse  (x). 


fnfant  may 


sue. 


Estoppel, 


PEB80M8 
UKDKB 
UKDUB 
INFLUENGIE. 


An  infant  may  sue  on  a  bill  (y).  But  payment  should  be 
made  to  his  guardian;  yet  payment  to  the  infant  may, 
under  some  circumstances,  be  good  (z). 

An  infant  is  not  in  a  case  of  contract  estopped  by  his 
own  representations  (a). 

The  exercise  of  undue  influence  over  persons  of  full  age 
giving  bills,  notes  or  other  securities,  affords  ground  for  the 


(r)  Oood  V.  HarriaoHf  5  B.  & 
Aid.  147. 

(»)  Gr<yoeY.  KemlU,  1  Keb.  778 ; 
Johnson  v.  Pye^  1  Keb.  905^ 
913 ;  1  Lev.  169 ;  Manhy  v. 
Scott^  1  Sid.  109;  Jennings  v. 
Rundall,  8  T.  R.  8»5  ;  Price  v. 
HtioiU,  8  Exch.  146;  and  see 
Cranch  v.  tVhiU,  1  Bing.  N.  C. 
417  ;  1  Scott,  314.  But  in  some 
eases  he  is  liable  for  fraud. 
Byles  on  Bills,  6th  Amer.  edi- 
tion, p.  100 ;  Nelson  v.  StockeVf 
28  L.  J.,  Cha.  760  ;  JU  King,  27 
L.  J.,  Bktcy.  33  ;  see  Wright  v. 
Leonard,  post,  71.  See  also  Bur- 
nard  v.  Ifaggis,  32  L.  J.,  C.  P. 
191,  where  an  infant  who  had 
hired  a  horse  was  held  liable  for 
its  misuse 

(0  BarileU  v.  Wells,  1  B.  &  S. 
836  ;  31  L.  J.,  Q.  B.  57  ;  but  see 
now  Lempritre  v.  Lange  L.  R., 
12  Ch.  D.  675. 


(u)  Code,  s.  22  (2).  Tayltyr  v. 
Croker,  4  Esp.  187  ;  Nightingale 
V.  Withington,  15  Mass.  American 
Rep.  272  ;  and  see  Drayton  v. 
Vale,  2  B.  &  C.  299,  302  ;  Orey  v. 
Cooper,  1  Selw.  N.  P.  ;  see  Smith 
V.  Johnson,  27  L.  J.,  Exch.  363  ; 
3  H.  &  N.  222. 

{x)  It  may  be  doubtful  if  this 
is  so  now,  as  Code,  s.  22  (2)  fully 
recognizes  the  title  of  the  holder 
against  the  other  parties  made 
through  an  infant's  indorsements 

(y)  Chitty.  20 ;  Warwick  v. 
Bruce,  2  M.  &  Sel.  205 ;  Holliday 
V.  Aa-iiison,  5  B.  &  C.  501  ;  8  D. 
k  TL  163.  By  next  friend,  see 
Order  XVL  r.  8. 

(2)  Bayley,  255. 

(a)  Cannam  v.  Farmer,  3  Exch. 
698.  Has  been  made  a  bank- 
rupt. Ex  parte  Lynch,  L.  R.,  2 
Chan.  D.  227.  But  see  now  In 
re  Jones,  18  Ch,  D.  109. 
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interference  of  a  Court  of  Equity,   which  will  either  set    CHAPTER 

aside  the  securities,  or  by  a  perpetual  injunction  restrain  ' 

all  proceedings  (6).  This  jurisdiction  is  not  confined  to  the 
case  of  guardian  and  ward,  but  applies  wherever  there 
exists  between  the  parties  a  relation  or  connection  consti- 
tuting anything  like  a  trust  or  guardianship,  or  conferring 
authority,  control  or  influence.  It  comprehends  parents 
and  step-parents,  and  may  extend  to  other  relatives, 
according  to  the  circumstances  of  the  case.  It  reaches  not 
only  regular  medical  men,  but  quacks  and  impostors.  It 
comprehends  legal  advisers,  such  as  counsel  or  attorney, 
and  extends  to  ministers  of  religion  of  any  persuasion.  In 
these  cases  the  Court  will  not  suffer  any  such  securities  to 
be  enforced,  unless  satisfied  that  they  were  given  freely 
and  voluntarily,  and  independently  of  any  influence  over 
the  giver  (c),  and  the  burden  of  proof  lies  on  the  upholder 
of  the  instrument  {d).  The  defendant  in  an  action  at  law 
might  avail  himself  of  this  defence  by  pleading  an  equitable 
plea,  or  now  the  facts  (e),  which  however  would  not,  it  is 
conceived,  be  a  good  defence  against  a  holder  in  due 
course. 


It  is  a  general  rule  of  universal  law,  that  the  contracts  LimATics, 
of  a  lunatic,  an  idiot,  or  other  person  noti  compos  mentis  ii>iot8  and 
from  age  or  personal  infirmity,  are  utterly  void  (/).     And  pQ^^g^ 
the  old  authorities  in  the  English  law,  that  a  man  cannot 
be  allowed  to  stultify  himself  by  alleging  his  own  lunacy, 
are  shaken  by  the  modem  decisions  (  g). 


(6)  Harvey  v.  Mounts  14  L.  J., 
Chan.  233  ;  Archery,  Hudson,  15 
L.  J.  211  ;  Maitland  v.  Irvi^ig,  16 
L.  J.  95 ;  Modes  y.  Bate,  85  L.  J. 
267,  and  authorities  there  col- 
lected ;  Lyon  y.  Home,  L.  R.,  6 
£q.  656,  and  cases  cited. 

(c)  Eskey  v.  Lake,  22  Ll  J.  836  ; 
WUliaTM  y.  Bayley,  L.  R.,  1  H. 
L.  200 ;  F(yrd  v.  Oldea,  Ll  R.,  5 
£q.  461 ;  Kempmn  v.  Ashhee,  L. 
K.,  10  Chan.  Ap.  15.  See  also 
the  remarks  of  Lord  Selborne  in 
Morris  v.  Lord  AyUsford,  L.  R., 
8  Chan.  Ap.  There  is  no  pre- 
sumption of  undue  influence 
exerted  by  a  husband  over  his 
wife  to  obtain  her  signature  to  a 
promissory  note,  the  jury  must 
find  that  as  a  fact,  to  release 
her  from  liability  on  it     jSSaii* 


guinetii  v.  MessUer,  2  Times  Rep. 
185.  Acquiescence  after  the  un- 
due influence  ceases  constitutes 
laches  and  bars  the  redress.  AlU 
eard  y.  Skinner,  36  Ch.  D.  145 ; 
56  L.  J.  1052. 

{d)  Lyon  y.  Home,  L.  R.,  6  Eq. 
681. 

(«)  Heap  V.  Marris,  L.  R.,  2 
Q.  B.  D.  680. 

(/)  Furiosus  nullum  negotium 
gerere  potest,  quia  non  intelligit 
quid  asit  Inst.  Lib.  3,  tit  20, 
s.  8  ;  Dig.  Lib.  50,  tit  1.  5,  40, 
124. 

(g)  Kent's  Comm.  451 ;  and  see 
the  obseryations  of  Parke,  B.,  in 
Gore  V.  Gibson,  13  M.  &  W.  623  ; 
and  Aleoek  y.  Alcodk,  3  M.  &  G, 
268. 
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But  it  had  been  before  held,  that  if  a  note  be  made  bj  a 
lunatic  or  person  of  imbecile  mind,  known  to  be  so  by  the 
payee,  it  is  a  fraud  in  the  payee,  and  the  note  is  void  even 
in  the  hands  of  an  indorsee,  at  least  if  there  be  anything 
unusual  on  the  face  of  the  note  (h).  So,  if  the  consideration 
be  executory  merely,  it  was  said  that  it  might  perhaps  be 
void,  though  the  party  dealing  with  the  lunatic  were  not 
cognizant  of  his  infirmity  (t).  But  it  was  held  that  a 
defendant  could  not  set  up  his  own  insanity  as  a  defence, 
unless  it  were  known  and  taken  advantage  of  by  the 
plaintiff,  so  that  there  was  a  fraud  in  him  (j).  And  it  still 
seems  that,  according  to  the  English  law,  in  order  to  avoid 
a  fair  contract  on  the  ground  of  lunacy,  the  mental  inca- 
pacity must  be  known  to  the  other  contracting  party  (k). 

Imbecility  of  mind  cannot  be  proved  under  a  plea  that 
defendant  did  not  make  a  promissory  note  (/). 

It  was  formerly  held,  that  a  man  could  not  protect  him- 
self from  any  deed  or  agreement  by  pleading  drunkenness, 
unless  he  also  showed  that  the  drunkenness  was  brought 
about  by  the  management  and  contrivance  of  him  who 
procured  the  deed  or  contract  (m).  And  this  may  still  be 
the  law  in  a  case  of  partial  drunkenness. 


Partial  or 
total. 


But  where  there  is  total  drunkenness  the  modem  decisions 
have  qualified  the  old  doctrine.  Total  drunkenness  pro- 
ducing a  complete  and  manifest  though  temporary  suspen- 
sion of  reason,  is  of  itself  a  defence  to  an  action  on  a  bill 


(h)  Sentence  v.  Poole^  8  C.  &  P. 
1 ;  Baxter  y.  Lord  Portsm<nUf^ 
2C.  &P.  178;  6B.  &C.  170;  8 
Bowl,  k  R.  614. 

(t)  Ibid. 

(j)  Braum  v.  Joddrellf  1  M.  & 
M.  105  ;  3  C.  &  P.  80 ;  Levy  v. 
Baker,  1  M.  &  M.  106  ;  but  see 
Chre  v.  Gibson,  18  M.  k  W. 
628  ;  and  the  contract  affected 
thereby,  Jenkins  v.  Morris,  L.  R., 
14  Ch.  D.  674.  In  Putnam  v. 
Sullivan,  1  Mass.  Amer.  R.,  it  is 
said  by  Parsons,  C.  J.,  "  that 
perhaps,  if  a  blind  man  had  a 
note  falsely  and  fraudulently  read 
to  bim,  and  he  indorsed  it,  sup- 

Eosing  it  to  be  the  note  read  to 
im,  he  would  not  be  liable  as 
indorser,  because  he  is  not  guilty 


of  any  laches."  He  must  plead 
the  fraud  specially.  Ord.  AlX. 
rr.  6, 16. 

{k)  MolUm  V.  Camroux,  4  Exch. 
Rep.  19  ;  Beavan  y.  M*Lkmnell^  9 
Exch.  809  ;  Elliot  v.  Ince,  26  L. 
J.,  Chan.  821 ;  7  De  G.,  M.  k  G. 
475.  But  the  law  of  America 
seems  more  in  accordance  with 

general  law,  where  it  has  been 
eld  that  incapacity  to  contract 
arising  from  drunkenness  makes 
a  note  void  and  incapable  of  con- 
firmation. See  Bylcs  on  Bills, 
6th  American  edition,  p.  104. 

(0  Harrison  v.  Bichardsonj  1 
Mood,  k  Rob.  504. 

(m)  Johnson  y.  Medlieotie,  8  P. 
Wms.  180 ;  Cooke  y.  Clayworth^ 
18  Vesey,  12, 
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or  note (n).     "It  is  just  the  same,"  says  Alderson,  B.,  "as    CJHATTER 

if  the  defendant  had  written  his  name  on  the  bill  in  his ' 

sleep  in  a  state  of  somnambulism  '*  (o).  BomDam- 

bulism. 
But  as  an  answer  to  an  action  on  a  bill  or  note,  drunken-  pleading. 
ness  must  be  specially  pleaded  (p). 

The  contracts  of  a  married  woman  are  void  at  the  com-  MABsnED 
mon  law.  women. 

Without  authority  from  her  husband,  therefore,  she 
cannot  at  the  common  law  charge  either  him  or  herself,  by 
making,  drawing,  accepting  or  indoraing  negotiable  instru- 
ments (q)  i  not  even  if  she  live  apart  from  him,  and  have 
a  separate  maintenance  secured  by  deed  (r).  Nor  after  a 
valid  divorce,  d  mensa  et  tkoro  («) ;  though  it  is  otlierwise 
after  a  complete  divorce,  h  vinculo  matrimontiy  which  annuls 
the  marriage  to  all  purposes.  And  even  if  she  be  a  sole 
trader  in  London  by  the  custom  of  the  city,  she  is  not  liable 
at  all  in  the  superior  Courts,  and  in  the  city  Courts  her 
husband  must  be  joined  for  conformity,  though  execution 
will  be  against  the  wife  alone  (t). 

And  it  is  conceived,  that  though  husband  and  wife  are  Fraud, 
in  general  liable  for  the  wrongs  and  frauds  perpetrated  by 
the  wife,  yet  they  are  not  liable  for  a  fraudulent  represen- 
tation by  her  which  is  parcel  of  a  contract  (u). 

Nor  can  a  married  woman  be  estopped  by  her  own  repre*  £Btoppel. 
sentation  that  she  is  discovert  (x).     But  an  acceptor  may  be 
estopped  from  disputing  her  competency  (y). 

But  if  a  married  woman  have  a  separate  estate,  and  make  gepaiate 
a  promissory  note,   or  accept  a  bill  of  exchange,  she  is  estate  of  a 

married 


(n)  Between  the  parties  or  those 
with  notice.  MvUon  v.  Camrovx, 
2  £xch.  487  ;  4  £xch.  17.  In 
MatthetDB  v,  Baxter  a  replication 
of  a  ratification  when  sober  was 
held  good  on  demurrer.  L.  R., 
8  Ex.  132. 

(o)  Gore  v.  Oibaon,  13  M.  k  W. 
623.  Marriages  have  been  set 
aside  on  this  ground.  Browning 
y.  Beane,  2  Phil.  69. 

ip)  Ord.  XIX.  r.  16. 

iq)  8he  cannot,  like  an  infant, 
or  corporation,  convey  a  title  to 
third  persons.  Barlow  v.  Bishop, 
1  East,  432 ;  3  Esp.  R.  266. 

{r)  Marshall  v.  BuUon^  8  T.  E. 


645.  In  one  case  the  Court  of  C.  ^<^™»*^- 
P.  refused  to  discharge  out  of  cus- 
tody a  married  woman,  who  had 
been  arrested  as  the  drawer  of  a 
bill  of  exchange.  Jones  v.  Lewis, 
7  Taunt.  64  ;  2  Marsh.  386. 

(«)  Lewis  v.  Lee,  3  B.  &  C.  291  ; 
6  D.  &  R.  90. 

(0  Beard  v.  Webb,  2  B.  &  P.  93. 

\ti)  Liverpool  Association  V.  Fair- 
hurst,  9  Exch.  422  ;  Wright  v. 
Leonard,  11  C.  B.,  N.  S.  258. 

(x)  Cannum  v.  Farmer,  8  Exch. 
698. 

{y)  See   the    Chapter   on  Ac* 
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CHAPTEB  liable  (z).  And  if,  while  she  has  a  separate  estate,  she 
V.  give  a  security  for  money  lent,  and  after  her  husband's 

death  promise  to  repay  it,  such  promise  is  binding  at  law 

on  herself  and  her  executors  (a).  But  if  at  the  time  the 
note  was  given  she  had  not  a  separate  estate,  no  such  pro- 
mise, after  the  death  of  her  husband,  will  be  valid  (6).  A 
promissory  note  given  by  a  husband  to  his  wife  for  money 
advanced  by  her  to  him  out  of  her  separate  estate  constitutes 
a  declaration  of  trust  in  favour  of  the  wife  (c). 

Abflenoeof  And  if  the  husband  has  been  transported,  and   is  not 

the  husband,  returned  to  this  kingdom,  whether  or  no  the  term  of  his 
transportation  be  expired  (d) ;  or  if  he  be  an  alien,  and 
never  was  within  the  kingdom  (e) ;  or  if  the  husband  has 
been  abroad  and  not  heard  of  for  seven  years,  after  which 
period  the  legal  presumption  of  his  death  arises : — in  any 
one  of  these  three  cases  she  is  liable  in  law  for  her  contracts, 
as  a  single  woman.  Where  the  husband  was  transported 
for  fourteen  years,  but  instead  of  going  abroad  was  confined 
in  the  hulks  at  Portsmouth,  it  was  held  that  his  wife,  carry- 
ing on  business  in  her  own  name,  for  the  benefit  of  the 
family,  might  be  made  bankrupt,  and  that  a  bill,  accepted 
by  her  under  such  circumstances,  constituted  a  good 
petitioning  creditor's  debt  (/). 


Bill  or  note  Formerly,  where  a  bill  or  note  was  given  to  a  single 
given  to  a  woman,  and  she  married,  the  property  vested  in  her  hus- 
woman  before  j^g^^j  ^^  ^^  gj^j^^  ^j^^j^j  indorse  it  (a) ;  and  husband  and 

wife  must  join  in  the  action  upon  it  (A) ;  but  if  payable  to 
order,  marriage  might  operate  as  an  indorsement,  so  as  to 
enable  the  husband  to  sue  alone  (t).     If  not  recovered  upon 


mamage. 


(z)  Formerly  only  in  equity. 
Bullpin  V.  CiarJcc,  17  Ves.  866  ; 
Hulme  V.  Tenant,  1  Bro.  C.  C. 
16  ;  Steufartv,  Kirkwall,  8  Madd. 
887 ;  Johnson  v.  Gallagher,  30 
J*  J.,  Chan.  298  ;  McHenry  v. 
Davies,  L.  K,  10  £q.  ^^  ;  89 
L.  J. ,  Chan.  866 ;  Dames  v.  Jen- 
kills,  L.  B.,  6  Chan.  Div.  728  ; 
Morrell  v.  Cowan,  p.  166,  ibid. 
Query,  where  there  is  a  restraint 
on  anticipation.  See  Butler  v. 
CumpsUm,  88  Ii.  J.,  Chan.  85. 

{a)  Lee  v.  Muggridge,  6  Taunt 
86. 

(6)  Lloyd  V.  Lee,  1  Stra.  94  : 
LiUUfield  v.  Shee,  2  B.  &  Ad.  811. 

(c)  Murray  v.  Qlasse^  23  L.  J., 


Chan.  126. 

{d)  Carrol  v.  Bleneow,  4  Esp. 
27  ;  Sparrow  v.  CarrtUhers,  cited 

2  W.  Bla.  1197,  and  more  fully 
1  T.  R.  7.  See  Derry  v.  Duchess 
of  Mazarine,  1  Ld.  Baym.  147. 

(e)  Kay  y.  Ihichess  de  Pienne, 

3  Camp,  123. 

(/)  Ex  parte  Franks,  7  Bing. 
762.  As  to  property  of  a  felon, 
see  post,  p.  76. 

{g)  ComnoT  V.  Martin,  3  Wil- 
son, 5  ;  1  Stra.  516. 

(h)  Com.  Dig.  Baron  and  Feme. 
N. 

(t)  MacNeUlage  v.  Holloway,  1 
B.  &  Aid.  218.  As  to  some  ob- 
servations of  Lord  EllenboTongh, 
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or  reduced  into  possession  during  their  joint  lives,  it  reverted 
to  the  woman,  if  she  survived,  or  went  to  the  husband  as 
her  administrator,  if  he  survived  {k). 


CHAPTER 
V. 


So  if  after  marriage  the  bill  or  note  were  made  to  the  After  mar- 
wife  alone,  the  interest  vested  in  the  husband ;  he  alone  ^lage- 
could  indorse  it  (l).  And  his  indorsement  was  effectual, 
though  the  instrument  were  part  of  her  separate  estate, 
and  were  indorsed  by  her  husband  in  fraud  of  her,  to  an 
innocent  holder  for  value  (m).  But  if  the  husband  died 
without  a  recovery  on  it,  or  reducing  it  into  possession,  the 
note  belonged,  at  law,  to  the  wife,  and  not  to  the  husband's 
executors,  and  she  must  bring  the  action  (n).  If  the  con- 
sideration for  the  note  were  the  husband's  money,  it  is 
conceived  that  the  wife  would  be  a  trustee  for  the  husband's 
executors  (o).  The  wife  might  join  in  an  action  on  the  in- 
strument (p)  ]  but  the  husband  might  sue  alone  (q).  If 
he  sued  alone  he  let  in,  by  way  of  set-off,  debts  due  from 


in  this  case,  see  the  iudgment  of 
the  Court  of  Queen  s  jmsnch,  in 
ffart  T.  Stephens,  14  L.  J.,  Q.  B. 
149  ;  6  Q.  B.  943. 

ik)  Co.   Litt   351,  h;  Coppin 

v. ,  2  P.  Wms.  407  ;  Day  v. 

Padnnu,  2  M.  &  S.  396. 

(2)  Connor  v,  Martin,  1  Strn. 
616  ;  3  Wils.  5  ;  Barloic  v.  Bishop, 
1  East,  483  ;  Mason  v.  Morgan,  2 
Ad.  k  Ellis,  80  ;  4  Nev.  &  M.  46  ; 
but  the  wife  may  convey  a  title 
by  indorsinff  in  her  husband's 
name,  by  his  authority.  Ibid. 
And  under  her  husband's  autho- 
rity, she  may  indorse  in  her  own 
name.  Prestwick  v.  Marshall^  7 
Bing.  565 ;  5  M.  &  P.  513 ;  4  C. 
&  P.  594.  And  if,  after  an  in- 
dorsement in  her  own  name,  the 
acceptor,  seeing  the  bill  with  the 
indorsement  upon  it,  promises  to 
jwy,  that  amounts  to  an  admis- 
aion  by  the  acceptor  that  the  in- 
dorsement was  by  the  husband's 
authority.  Cotes  v.  Davis,  1  Camp. 
485.  Where,  in  on  action  by  the 
indorsee  of  a  bill  against  the  ac- 
ceptor, the  declaration  alleged 
the  bill  to  have  been  drawn  and 
indorsed  to  the  plaintiffs  by  a 
woman,  to  which  the  defenduit 
pleaded  that  she  was  married,  a 
Yeplication  that  she  drew  aud  in- 
dorsed as  the  agent  of  her  hus- 


band was  held  no  departure  and 

food.   Prince  v.  BrunaUe,  1  Bing. 
r.  C.  485  ;  1  Scott,  342  ;  3  Dowl. 
3S2. 

(wi)  Dawson  v.  Prince,  27  L.  J., 
Chan.  169.  Quart,  whether  the 
fact  of  a  bill  beine  drawn  in 
favour  of  a  married  woman  is 
not  notice,  that  it  is  part  of  her 
separate  estate  ;  this  presumption 
is  perhaps  stronger  since  the  pass- 
ing of  the  Married  Women's  Pro* 
pertyAct,  1870. 

(»)  BeU3Y.Kimpton,2^.kk^. 
278  ;  BicJuirds  v.  Richards,  2  B.  & 
Ad.  447  ;  Gat^s  v.  Madely,  6  M. 
k  W.  423  ;  EaH  v.  Stephens,  14 
L.  J.,  Q.  B.  148;  6  Q.  B.  937; 
Searpellini  v.  Atcheson,  14  L.  J., 
Q.  B.  333  ;  Howard  v.  Oakes,  18 
L.  J.,  Exch.  485;  3  Excb.  136. 
See  this  last  case  as  to  the  form 
of  pleading.  Coverture  of  the 
plaiutiff  was  only  pleadable  in 
abatement.  Guyard  v.  Sutton,  3 
C.  B.  153. 

(o)  PhillUHfk  V.  Pluckncell,  2 
M.  k  Sel.  396. 

(p)  Philliskirket  Uxory,  Pluck' 
well,  2  M.  &  Sel.  393  ;  Amould  v. 
Bevoult,  IKkB,  443  ;  4  Moore, 
70. 

{q)  Burrough  v.  Moss,  16  B.  k  C, 
558  ;  5  M.  &  R.  296, 
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V. 


CH^TEB    himself ;  if  he  joined  his  wife  in  the  action,  perhaps  he  let 

in,  as  a  setK)fF,  debts  due  by  her  dum  sola  (r). 

If  a  note  be  given  after  marriage  to  husband  and  wife 
jointly  as  payees,  it  is  conceived  that  the  legal  interest  in 
the  note  survives  to  the  survivor ;  so  held  as  to  an  invest- 
ment in  stock  («). 

But  now  claims  by  or  against  husband  and  wife  may  be 
joined  with  claims  by  or  against  either  of  them  sepa- 
rately (<). 


Reduction 
into  posses- 
sion of  a 
wife^s  chose 
in  action. 


What  amounted  to  a  reduction  of  the  wife's  chose  in 
action  into  possession  w^as  a  question  of  considerable  nicety. 
It  is  conceived  that  indorsing  a  note  over  was  such  a  reduc- 
tion (m).  But  the  bankruptcy  of  the  husband  was  not  a 
reduction  of  the  wife's  choses  in  action  into  possession ;  and 
therefore  the  assignees  of  a  bankrupt  could  not  maintain 
an  action  in  their  own  names  alow,  on  a  promissory  note 
made  by  the  wife  of  the  bankrupt  before  her  marriage  (t;). 
Nor  was  the  receipt  of  interest  by  the  husband  (x)  a  reduc- 
tion into  possession,  nor  a  direction  by  husband  to  banker 
to  keep  it  separate  from  other  monies,  followed  by  a  bequest 
in  his  will  (y). 

Bill  or  note         Before  the  passing  of  the  Married  Women's  Property  Act, 

given  by  a       if  a  single  woman,  being  a  party  liable  on  a  bill  or  note, 

woman  before  married,  her  husband  became  responsible,  and  they  must 

mamage.        i^^^^^  y^^^  ^^^^  jointly.     If  (the  debt  being  still  unsatisfied) 

he  died,  she  was  liable,  and  not  his  executors ;  if  she  died, 

her  representatives  were  liable,  if  any,  but  not  her  husband, 

except  in  his  representative  capacity  (z). 


Note  by  a 
husband  to 
his  wife. 


Where  a  joint  and  several  promissory  note  was,  during 
marriage,  given  to  a  feme  executrix,  by  her  husband  and 
two  other  persons,  it  was  held  that  after  her  husband's 
death  she  might  sue  the  other  makers  (a).  And  though  a 
note  given  by  a  wife  to  her  husband  was  void,  yet,  if  in- 


(r)  Ibid. ;  but  not  debts  due 
from  himself  alone.  J-mes  v. 
CuMerUon,  L.  R.,  8  Q.  B.  504. 

(s)  Jure  Oadlmry fZ2L.  J.,  By. 
380. 

(0  Ord.  XVIII.  r.  4. 

(u)  Scarpdlini  y,  AUheson,  14 
L.  J.,Q.  B.  833;  7  Q.  B.  864. 

(v)  Sherrington  v.  Yates,  in 
error,  12  M.  &  W.  855,  reversing 
y<Ues  v.  SherringUm,  11  M.  &  W. 
42. 


(x)  Hart  V.  Steph47is,  6  Q.  B. 
937. 

(y)  Seriatim  v.  PaUUlo,  L.  R., 
19  Kq.  369  ;  Nicholson  v.  Drury 
Buildings  Co.,  L.  R,  7  Chan. 
Div.  49  ;  but  a  sale  by  a  husband 
is.  Widgery  v.  Topper,  ibid-  p. 
423, 

(z)  Mitchinson  v.  Hewson,  7  T. 
R.348. 

(a)  Richards  v.  Richards,  2  B, 
k  Ad.  447. 
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dorsed  over  by  the  husband,  it  was  valid  as  between  the    CH^TKR 


husband  and  the  indorsee  (h). 


V. 


Payment  of  a  sum  due  on  a  bill  or  note  to  a  married  Payment  to 
woman  would  not  discharge  the  party  making  it,  unless  she  ^  married 
had  authority,  express  or  implied,  to  receive  payment.     It  ^^™*"* 
should  have  been  made  to  her  husband  (c). 

By  the  33  &  34  Vict.  c.  93,  s.  1,  coming  into  operation  Married 
on  the  9th  day  of  August,  1870,  the  wages  and  earnings  of  Women's 
married  women  gained   independently  of  their  husbands,  ^^V^J  -^ct, 
and  money  or  property  acquired  by  any  literary,  artistic  or  ^g^ij  j^^^ 
scientific  skill,  and  all  investments  of  the  same,  are  deemed 
to  be  for  their  separate  use  independently  of  their  husbands, 
and  they  alone  can  give  good  receipts. 

By  sect.  7,  Any  woman  married  since  the  above  date,  and 
succeeding  to  any  personalty  as  next  of  kin,  or  taking  a  sum 
of  money  not  exceeding  200Z.  under  any  deed  or  will,  shall 
have  it  to  her  separate  use. 

By  sect.  11,  A  married  woman  may  maintain  an  action 
in  her  own  name  to  recover  separate  property,  being  hers 
under  this  act,  or  before  marriage,  if  her  husband  have 
agreed  in  writing,  and  the  remedies,  both  civil  and  criminal, 
are  to  be  taken  in  her  name  and  as  if  she  were  still 
unmarried  (rf). 

By  sect.  12,  A  husband  married  after  passing  of  act  was 
not  to  be  liable  for  the  debts  of  his  wife  contracted  before 
marriage,  but  she  and  her  separate  estate,  if  any,  remained 
80 ;  but  this  section  was  repealed  by  the  37  k  38  Vict.  c.  51, 
s.  1,  which  enacts  that  a  husband  and  wife  married  after 
the  date  of  the  act,  t.^.,  30th  July,  1874,  are  to  be  sued 
jointly  for  the  wife's  debt  incurred  before  marriage.  Sect.  2 
confines  the  liability  of  the  husband  in  such  actions,  and 
in  those  founded  on  torts  of  the  wife  before  marriage,  to 
such  assets  as  he  may  or  ought  to  have  received  from  his 
wife,  provided  he  so  plead ;  otherwise  he  will  be  deemed  to 
have  confessed  assets. 

Both  these  acts  were  repealed  (saving  existing  i-ights)  by  The  present 
the  present  statute  45  ik  46  Vict.  c.  75,  which  came  into  ^^ 
operation  on  Jan.  1st,  1883.     This  act  does  not  extend  to 
Scotland,  for  the  law  of  which  see  44  <fe  45  Vict.  c.  21,  but 
includes  Ireland. 

Sect  1  enables  a  married  woman  to  acquire,  hold  and 

(h)  Ho^y  v.  Lane^  2  Atk.  182.  {d)  See  Summers  v.  City  Bank, 

(6)  Bayfey,  256.  L.  R.,  9  C.  P.  580. 


76  Capacity^  Authority^  and 

CHAPTER   dispose  of  property,  real  or  personal  (including  choses  in 

^'  action,  sect.  24),  without  the  intervention  of  a  trustee ;  and 

she  may  sue  and  be  sued,  both  in  contract  and  tort,  to  the 

extent  of  her  separate  property,  whether  held  at  the  time  or 

subsequently  acquired,  just  like  a  feme  sole. 

All  her  contracts  primd  facie  relate  to  her  separate  pro- 
perty, and  if  trading  separately  she  may  be  made  bankrupt. 

By  sect.  2,  A  woman  married  after  Jan.  1st,  1883,  is 
entitled  to  have  as  her  separate  property  all  she  possessed 
at  the  time,  as  well  as  what  she  subsequently  acquires  or 
cams ;  if  married  before  that  date,  only  what  is  acquired 
or  earned  subsequently  to  the  act ;  subject  in  either  case  to 
any  settlement  there  may  be,  or  restraint  on  anticipation, 
which,  however,  will  not  bar  her  antenuptial  debts,  nor  are 
creditors  to  be  defeated  thereby  (sects.  5  and  19).  For  her 
antenuptial  debts  she  still  remains  liable  to  the  extent  of 
her  separate  property,  and  so  also  her  husband  to  the  extent 
of  what  he  may  have  received  from  or  through  her ;  and 
they  may  be  sued  jointly,  and  joint  judgment  recovered 
against  him  personally,  and  against  her  as  to  her  separate 
property,  and  as  to  the  residue,  if  any,  against  her  separate 
property  only  (sects.  13 — 15). 

Collusion  between  them  is  prevented  by  sect.  10,  and  a 
loan  to  a  husband  trader  is  postponed  by  sect  3  to  claims 
of  other  creditors. 

The  cases  on  these  acts  are  far  too  numerous  to  allow 
even  an  attempt  to  discuss  them  here  ;  the  general  result 
seems  to  be  that  a  married  woman  having  a  separate  estate 
enjoys  an  independent  legal  existence  so  far  as  it  is  con- 
cerned, but  that  those  dealing  with  her  should  take  care  to 
see  that  she  possesses  it  at  the  time  and  is  contiucting  in 
respect  of  it(tf),  and  not  as  agent  for  her  husband.  Her  accept- 
ance primd  facte  binds  her  and  not  her  husband,  and  in  case 
of  an  instrument  payable  to  her,  she  alone  can  indorse,  or 
receive  the  money,  and  give  a  valid  dischai^e. 

CONVICTED         Formerly  by  attainder  the  felon's  personal  property  and 
rsLONS.  choses  in  action  vested  in  the  crown,  without  office  found. 

The  felon,  till  he  had  undergone  his  punishment,  was  in- 
capable of  taking.  Therefore,  if  a  bill  were  indorsed  to 
him,  he  acquired  no  title  to  it  (/) ;  but  now,  by  the  33  &  34 
Yict.  c.  23,  though  he  can  bring  no  action  and  make  no 
contract  till  after  expiration  of  sentence,  the  administrator 
or  interim  curator  may  do  so. 

(«)  PcUliser  v.  Gtimey,  19  Q.  B.  (/)  Bullock  v.  Dodds^  2  B«  & 

D.  519  ;  66  L.  J.,  Q.  B.  546.  Aid.  258. 
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A  ooutract  in  favour  of  an  alien  enemy,  not  residing  in   CHAPTKR 
this  country  by  the  king's  licence,  is  void  at  law  and  in 


equity.  Hence  a  bill  drawn  by  an  alien  enemy  on  a  alisns. 
British  subject  in  England,  and  indorsed  to  a  British  sub- 
ject abroad,  cannot  be  enforced  even  after  the  restoration 
of  peace  (^). 

In  general,  a  corporation  can  only  contract  by  writing  corpoba- 
under  their  common  seal  (A).  tions  and 


((/)  Willison  V.  Paitewn,  7 
Taunt.  439  ;  1  Moore,  833  ;  Bran- 
don y.  NesbiU,  8  T.  R.  23. 

(A)  The  Code  confers  no  fresh 
p3wers  on  Corporations  to  accept, 
make,  draw,  or  indorse  bills  and 
notes,  8.  22  (1),  though  it  allows 
title  to  be  made  through  their 
drawing  and  indorsing,  s.  22  (2) ; 
and  though  it  does  not  require 
the  bills  or  notes  of  those  com- 
petent to  contract  on  them  to  be 
under  seal,  yet  makes  the  use  of 
a  seal  optional,  s.  91 ;  hence  the 
old  common  law  rule  that  bills  or 
notes  being  simple  contracts  could 
not  be  under  seal,  at  least  so  as 
to  remain  negotiable,  is  appa- 
rently obsolete.  Most  of  the  de- 
cisions as  to  the  negotiability  of 
securities  issued  by  Corporations 
and  Companies  turned  on  the 
point  of  estoppel,  viz.,  that  where 
a  Company  or  Corporation  had 
issued  debentures  or  securities 
under  seal  professing  to  be  nego- 
tiable, they  should  not  be  heard 
to  take  the  objection  and  contend 
that  equities  attached  as  against 
a  tninsferee  for  ralue.  In  re  NcUal 
Investment  Co.,  J^.  R.,  8  Chan. 
App  855  :  China  Steamship  Co., 
88  L.  J.,  Chan.  199;  L.  R.,  4 
Chan.  App.  240.  See  the  case  of 
the  BlaJceUy  Ordnance  Co.,  L.  R., 
8  Chan.  App.  154,  where  the  ne- 
gotiability of  such  an  instrument, 
and  indeed  its  validity,  is  ques- 
tioned ;  Waison  v.  Mid  JVaiea 
Bailway  Co.,  L.  B.,  2  C.  P.  593  ; 
Ex  parte  Chorley^  L.  R.,  11  £q. 
157  ;  HereiUea  Insurance  Co.,  L. 
K,  19  £q.  302 ;  Diekstm  v.  Vale 
of  Neath  RailvKLy  Co.,  L.  R.,  4 
Q.  B.  44;  89  L.  J.,  Q.  B.  17; 
In  re  General  Estates  Co,,  L.  B., 


3  Chan.  App.  758  ;  In  re  Imjierial 
Land  Co.  of  Marseilles,  40  L.  J., 
Chan.  93  ;  L.  R.,  11  £q.  478. 
Directors  issuing  such  a  debenture 
without  autliority  have  been  held 
personally  liable,  as  for  a  breach 
of  warranty,  Weekes  v,  Projun't, 
L.  R.,  8  C.  P.  427;  Webb  v. 
Heme  Bay  Commissioners,  L.  R., 
5  Q.  B.  642  ;  39  L.  J.,\Q.  B.  223. 
In  CroiuJh  v.  The  Cridit  Fonder 
Co.,  L.  R.,  8  Q.  B.  374,  where  one 
of  these  so-called  negotiable  de- 
bentures was  stolen  and  ulti- 
mately came  into  the  hands  of  a 
holder  for  value  without  notice, 
he  was  held  unable  to  recover 
against  the  company  on  the  ground 
that,  such  an  instrument  not  being 
at  law  negotiable,  his  title  must 
be  deduced  through  the  thief,  a 
person  incapable  of  acquiring  or 
transmitting  title. 

''An  instrument  can  only  bo 
negotiable  by  statute  or  custom,'* 
per  L.  J.  Fry,  in  Picker  v.  London 
and  County  Bank,  18  Q.  B.  D. 
515  ;  56  L.  J.,  Q.  B.  299  ;  Good- 
win V.  Bobarts,  L.  R.,  1  Apii.  Ca. 
477.  AVhat  constitutes  a  aelien- 
ture  seems  not  yet  very  clearly 
settled,  see  British  India  Steam 
Ship  Co.  V.  Commissioners  of  In- 
land Bcvinne,  7  Q.  B.  D.  165  ; 
50  L.  J.  517  ;  Levy  v.  Abercorris 
SUUe  Co.,  37  Ch.  D.  260  ;  though 
the  Stamp  Act  of  1870,  Sched. 
tit.  Debenture,  clearly  ranked 
them  with  bonds  and  imposed  the 
same  scale  of  duties  ;  as  also  does 
the  Customs  and  Inland  Revenue 
Act  of  1888,  51  Vict.  c.  8,  Sched. 
1 .  These  debentures  may  be  freely 
transferable  so  that  the  existing 
right  or  title,  whatever  it  may  be, 
passes  to  a  fresh  holder,  as  in  the 
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Form  of 
action. 


But  to  this  rule  there  are  exceptions  (»).  And  among 
them  18  the  power  of  issuing  bills  or  notes  enjoyed  by  a 
company  incorporated  for  the  purposes  of  trade,  the  very 
object  of  whose  institution  requires  that  they  should  exercise 
this  privilege  {j). 

But  a  company  incorporated  for  carrying  on  public  works 
is  not  a  corporation  within  the  above  exception  {k). 

Without  a  special  authority,  express  or  implied,  a 
corporation  has  no  power  to  make,  accept,  draw,  or  indorse 
bills  or  notes  {I),  And  the  defence  might  be  raised  by 
demurrer  to  the  declaration,  plea  denying  acceptance, 
or,  if  there  were  a  power  not  duly  exercised,  by  a  general 
traverse  (m). 


m 


A  corporation  might,  like  natural  persons,  sue 
assumpsit.  The  old  doctrine  that  when  a  corporation  is 
plaintiff  the  consideration  must  not  be  executory,  so  that 
promises  by  it  need  to  be  alleged  (»),  seems  to  be  over- 
ruled (o).     And  a  corporation  is  liable  to  be  sued  in  the 


CAse  of  a  ''not  negotiable  "  cheque, 
but  he  will  not  also  have  a  new 
and  independent  title  like  that  of 
a  holder  in  due  course  of  a  nego- 
tiable instnimont. 

The  following  instrument*  have 
been  held  negotiable  hero  by 
custom,  Exchequer  Bills,  Wooketj 
v.  PoU^  4  B.  &  Aid.  1  ;  Brandao 
V.  Bai-Tutt,  6  M.  &  G.  630 ;  6  C.  B. 
519 ;  Dividend  Warrants,  Par- 
tridge V.  Bank  of  England,  18  L. 
J.,  Q.  B.  281;  9  Q.  B.  424; 
Code,  s.  95 ;  Scrip,  Qoodwin  v. 
Bobarts,  L.  R.,  10  Ex.  337  ;  44 
L.  J.,  Ex.  57  and  157  ;  Bonds  of 
Foreign  Princes  and  States  pay- 
able to  bearer,  G<yrgier  v.  Mie- 
ville,  3  B.  &  C.  45 ;  AU.-Oen.  v. 
Bauwens,  4  M.  &  W.  171  and 
180 ;  Crouch  v.  Cr6dU  Foncier 
Co.,  L.  R.,  8  Q.  B.  384;  the 
opinion  there  stated  by  Lord 
Blackburn  that  this  would  not 
include  those  made  in  England 
or  by  foreign  subjects  being  up- 
held in  Picker  v.  London  and 
County  Bank,  56  L.  J.,  Q.  B. 
299  ;  18  Q.  B.  D.  515. 

(i)  The  reader  will  find  them 
enumerated  in  the  case  of  Bast 
London  Waterworks  Cojnpany  v. 
Bailsy,  4  Bing.  288 ;  and  see  Hen' 


derson  v.  Australian  Company,  5 
E.  &  B.  409  ;  Naigh  v.  I^orth 
Bierley  Uniwi,  1  E.,  B.  k  E.  878. 

0")  Broughton  v.  Afanelifster 
Waterroorks  Company,  3  B.  & 
Aid.  1. 

(k)  A  railway  company  cnnnot 
accept,  di-aw,  or  indorse  a  bill  of 
exchange.  Ibid. ;  Batcman  v. 
Mid  Wales  R.  Co.,  L.  R.,  1  C.  P. 
499 ;  35  L.  J.,  C.  P.  205.  This 
disability,  however,  seems  not  to 
extend  to  companies  incorporated 
hero  for  carrying  on  works  abroad. 
See  case  of  Pen*.  Bailway  Com' 
pany,  L.  R.,  2  Chan.  Ap.  617. 

(I)  Ibid.  p.  8,  Bayley,  J.  So 
as  to  bind  themselves,  though, 
like  infants,  they  may  convey 
title  by  drawing  or  indorsing. 
See  ante,  p.  3(),  and  Code,  s.  22. 

{m)  Hill  V.  Manchester  and  Sal- 
ford  Waterworks  Company,  6  B, 
&  Ad.  866. 

{n)  Mayor  of  Stafford  v.  Till,  4 
Bing.  75  ;  12  Moore,  260. 

(o)  Church  v.  Imperial  Qas  Com- 
pany, 6  Ad.  &  E.  861 ;  Mayor  of 
Ludlow  V.  Charlton,  6  M.  &  W. 
815  ;  Paine  v.  Guardians  of  the 
Strand  Union,  15  L.  J.,  M.  Ca, 
89 ;  8  Q.  B.  326  ;  Lamprell  v.  Bil- 
lericay  Union,  3  Exch.  283. 
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oriinary  forms  of  action,  on  negotiable  instruments,  where-    CHAPTKR 
ever  it  has  the  power  to  issue  them  (p). 


The  capacity  of  corporations  and  banking  companies  to  Bank  of 
mike,  draw  or  accept  negotiable  instruments,  is  further  England, 
narrowed  by  the  following  enactment,  contained  in  the 
various  statutes  passed  for  protecting  the  privileges  of  the 
Bank  of  England  (5) :  "  That  it  shall  not  be  lawful  for 
any  body,  politic  or  corporate,  whatsoever,  or  for  any 
other  persons  whatsoever,  united  or  to  be  united  in  cove- 
nant or  partnership,  exceeding  the  number  of  six  persons 
in  England,  to  borrow,  owe  or  take  up  any  sum  or  sums  of 
money  on  their  bills  or  notes  payable  at  demand,  or  at 
any  less  time  than  six  months  from  the  borrowing  thereof, 
during  the  continuance  of  the  privilege  of  banking  granted 
to  the  Governor  and  Company  of  the  Bank  of  England  "  (r). 

It  has  been  held  that  these  restrictions  do  not  affect  a 
commercial  firm  consisting  of  more  than  six  persons  (s). 

But  in  consequence  of  the  panic  in  the  latter  part  of  the 
year  1825,  the  Bank  of  England  consented  to  forego  a  por- 
tion of  their  exclusive  privilege ;  and  the  7  Geo.  4,  c.  46, 
enacts,  accordingly,  that  corporations  or  co-partnerships  of 
mora  than  six  in  number,  carrying  on  business  more  than 
sixty-five  miles  from  London,  may  issue  bills  or  notes 
payable  on  demand,  and  that  such  corporations  or  co- 
partnerships may  issue  notes  or  bills  amounting  to  50/. 
payable  in  London  or  elsewhere  at  any  period  after  date 
or  sight  {t). 

The  third  section  declares,  that  any  such  corporation  or 
partnership  may  discount  bills  not  drawn  by  or  upon 
them. 

Each  ofience  against  the  provisions  of  the  act  subjects  to 
a  penalty  of  50/. 

The  act  by  which  the  Bank  Charter  was  renewed  in 
1833,  the  3  &  4  Will.  4,  c.  98,  continued  the  privileges 
bestowed  on  the  Bank  of  England  by  the  39  &  40  Geo.  3, 
and  subsequent  acts,  subject  to  termination  on  twelve 
months'  notice  to  be  given  after  the  1st  August,  1844.  The 
privileges  of  the  bank  are  now  further  continued  by  the 

{p)  Murray  t.  East  India  Com-  (t)  Wigan  v.  Fowler,  1  Stark. 

pany,  5  B.  &  Al.  204.  459. 

(q)  39  &  40  Geo.  3,  c.  28,  s.  15.  {I)  Tlie  limitation  of  50/.  ap- 

(r)  For  tlie  history  and  excla-  pears  to  be  abolished  by  the  3  k 

sive   privileges  of  the   Bank  of  4  Will.  4,  c.  83,  s.  2,  and  7  &  8 

England  more  at  l&iX^,  see  the  Vict.  e.   32,   s.   26.     As  to  the 

case  of  The  Bank  of  England  v.  mode  of  recovering  penalties,  see 

Andenon,  3  Bing.  K.  C.  589  ;  4  8  &  9  Vict  c  76,  s.  5. 
Scott,  50  ;  Keen,  828. 
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CHi^TER  7  «k  8  Vict  c.  32,  subject  to  termination  on  twelve  months' 
^'  notice  to  be  given  after  the  Ist  August,  1855. 

The  3  &  4  Will.  4,  c.  98,  provides  that  no  bank  of  more 
than  six  persons  shall  issue  in  London,  or  within  sixty-five 
miles  thereof,  bills  or  notes  payable  on  demand,  saving  the 
rights  of  country  bankers  to  make  their  notes  payable  in 
London  (u). 

The  3  ik  4  Will.  4,  a  98,  further  declares  that  other  cor- 
porations and  companies  of  more  than  six  persons  may 
cany  on  the  business  of  banking  in  London,  provided  they 
do  not  issue  bills  or  notes  at  less  than  six  months'  date  (x). 

That  the  notes  of  the  branch  banks  of  England  shall  be 
made  payable  where  issued  (y). 

The  Bank  of  England  can  issue  bank  notes  unstamped  (z), 
and  has  the  exclusive  privilege  of  doing  so  within  the  city 
of  London  and  three  miles  thereof  (a). 

Kg  new  banks  ^o  person  who  was  not  a  banker  issuing  his  own  notes 
of  issue.  on  the  6th  of  May,  1844,  can  now  issue  bank  notes  (6). 

Bank  notes         Bank  notes  under  5/.  payable  to  bearer  on  demand  are 

under  BZ.  pro-  prohibited  in  England  (c). 
hibited. 

Banks  not  Banks  of  ten,  formerly  six,  or  fewer  than  six  persons, 

containing  existing  as  banks  of  issue  before  the  6th  May,  1844,  may 
more  than  ten  issue  bills  and  notes  and  promissoiy  notes  payable  to  bearer 
pa  ners.         ^^  demand,  on  unstamped  paper  (except  within  the  city  of 

London  and  three  miles  thereof),  within  the  provisions  of 

9  Geo.  4,  c.  23,  s.  1. 

Banks  of  Banking  corporations  and  companies  of  more  than  ten 

more  than  ten  (formerly  six)  persons   cannot  issue  in  London  or  within 
partners.         sixty-five    miles    thereof   any    bill    or    note    payable    on 
demand  (d). 


(m)  8  &  4  Will.  4,  c.  98,  s.  2. 

(a)  Sect.  3.  Therefore  a  bank- 
injT  partnership  of  more  tlian  six 
persons  in  Lioudon,  or  within 
sixty-five  miles  thereof,  could 
not  accept  a  bill  at  less  than  six 
months  drawn  upon  them  by  a 
customer.  Bank  of  England  v. 
Anderson^  8  Bing.  N.  C.  689  ;  4 
Scott,  50  ;  Keen,  828.  But  the 
restriction  is  relaxed  by  the  7  &  8 
Vict.  c.  82,  s.  26. 

(y)  8  &  4  Will.  4,  c  98,  s.  4. 

(2)  7  &  &  Vict.  c.  32,  B.  7. 

(a)  9  Geo.  4,  c.  23,  s.  1. 

(6)  7  &  8  VicL  c.  32  ss.  10, 11, 


12.  This  privilege  extends  to  a 
surviving  pailner  in  a  banking 
firm.  Smith  v.  Everett,  29  L.  J., 
Chanc.  236.  But  in  case  of  sale 
of  a  banking  business,  see  A,  O, 
V,  Birkheck  and  Others,  L.  R.,  12 
Q.  B.  D.  606. 

(c)  7  Geo.  4,  c.  6  ;  9  Geo.  4, 
c.  65. 

(rf)  39  &  40  Geo.  3,  c.  28,  s.  15  ; 
3^4  Will.  4,  c.  98,  s.  3  ;  and  see 
3  &  4  Will.  4,  c.  83,  s.  2.  See 
further,  Bank  of  England  v.  An- 
derson, supra ;  and  Booth  v.  BanJc 
of  England.  Q  Bing.  N.  C.  415  ;  1 
Scott,  N.  B.  701.    See  also  the 
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Every  member  of  a  banking  partnership  is  liable  to  the    OH^TBU 
payment  of  outstanding  notes,  though  he  were  not  a  partner 
when  they  were  issued  {e). 

But  a  more  lengthened  and  minute  inquiry  into  the 
provisions  of  these  and  other  statutes  regulating  the  rights 
and  duties  of  the  Bank  of  England  and  other  banks  of 
issue  would  bo  a  digression  from  the  main  subject  of  this 
work.  Such  a  discussion  would  find  a  more  appropriate 
place  in  a  treatise  on  the  law  of  Banks  of  Issue,  Deposit  and 
Exchange. 

The  law  as  to  the  liability  of  joint-stock  companies  draw-  joint-stock 
ing,  accepting  or  indorsing  bills,  involves  some  nice  distinc-  coMPANiia 
lions,  and  is  not  yet  very  clearly  settled. 

As  to  joint-stock  companies  at  the.  common  law,  it  is  At  common 
conceived  to  be  a  general  rule,  that  if  the  directors  accept  law. 
simply  in  their  own  names,  with  or  without  authority  to  do 
Bo^  they,  and  they  only,  are  liable  at  law  on  the  bills  (/). 
And  that  they  are  liable  at  law  not  only  to  holders  who  are 
strangers,  but  to  holders  w^ho  may  be  also  holders  of  letters 
of  allotment,  or  holders  of  scrip  {g). 

If,  however,  having  authority  to  bind  the  company  by 
bills,  the  directors  regularly  accept,  in  the  name  of  the 
company,  a  bill  drawn  on  the  company,  every  member  of 
the  company  is  liable  as  a  joint  acceptor  to  any  holder,  not 
being  also  a  member  of  the  company  (A). 

An  authority,  to  make  contracts  and  bargains,  and  to 
transact  all  matters  requisite  for  the  affairs  of  the  company, 
will  not  in  general  authorize  the  directors  to  draw  bills  {%), 
But  a  limited  authority  to  draw  bills  will  receive  a  fair  and 
reasonable  construction  {k). 

Directors  signing  a  joint  and  several  note,  though  for 
themselves  and  the  other  shareholders,  are  personally  re- 
sponsible (/).     But  not  necessarily  so  if  the  note  be  joint 


provisions  of  7  Geo.  4,  c  46  ;  7  & 
8  Vict.  c.  32,  8.  26  ;  8  Ic  9  Yict. 
c  76  ;  20  &  21  Vict.  c.  49,  s.  12. 
(e)  7  Geo.  4,  c.  46,  s.  1. 

(/)  l'^®  ^2  *  0^®°  though  the 
company's  seal  be  affixed.  DtUlon 
y.  Marsh,  L.  K.,  6  Q.  B.  361 ;  40 
L.  J.  175. 

(flr)  Fox  V.  Frith,  10  M.  &  W. 
131. 

(A)  See  Teagtter.  Hubbard,  8  6. 
&  C.  846  ;  2  M.  &  B.  369  ;  Eig- 
ffins  V.  Senior,  8  M.  k  W.  884  ; 
Fox  y.  Frith,  10  M.  k  W.  181 ; 

B.B.E. 


Steele  y.  Ifarmer,  15  L.  J.  Exch., 
217  ;  14  M.  &  W.  831 ;  19  L.  J., 
Exch.  34 ;  4  Exch.  1 ;  Maclae  y. 
Sutherland,  5  E.  &  B.  1. 

(t)  See  JSdrmer  y.  Steele,  19  L. 
J.p  Exch.  34 ;  4  Exch.  1 ;  Alien 
y.  Sea  Life  Assurance  Company, 
9  C.  B.  674  ;  Eal/ord  y.  Cameron 
Coal  Company,  20  L.  J. ,  Q.  B. 
160  ;  16  Q.  B.  442  ;  Edwards  v. 
Sama,  6  Exch.  269. 

{k)  Thompson  y .Wesleyan  NewS' 
paper  Association,  8  C.  B.  849. 

(0  Heaiey  y.  Story,  18  L.  J., 
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CHAPTER  only(»i).  And  it  has  been  held,  that  if  the  secretary's 
name  is  countersigned  as  secretary,  he  also  is  liable  (»). 

If  a  bill  be  drawn  on  severed  trustees  or  directors  who 
have  power  to  bind  each  other,  an  acceptance  by  one  in  his 
own  name  is  the  acceptance  of  all  (o). 

Notice  of  a  fact  to  one  member  of  a  joint-stock  company 
is  not  notice  to  all  (/>),  as  in  the  case  of  a  private  partner- 
ship. 

A  bill  drawn  on  the  agent  of  a  joint-stock  company,  he 
being  a  member  of  it,  and  accepted  by  him  per  procuration 
fur  the  company,  binds  him  personally  as  a  member  (q). 

Of  companies      The  stat.  7  &  8  Vict.  c.  1 10,  s.  45  (since  repealed),  enacted 
completely      that  where  the  directors  were  authorized  by  deed  of  settle- 
n^^^r^the  7  k  °^^^*'  °^  bye-law  to   issue  or  accept  bills  or  notes,   they 
8  Vict.  c.  110.  should  be  made  or  accepted  by  two  directors,  and  expressed 
to  be  made  or  accepted  on  behalf  of  the  company,  and 
countersigned    by  the   secretary.      That    they  might    be 
indorsed  in  the  name  of  the  company  by  any  officer  autho- 
rized by  deed  or  bye-law.     That  on  instruments  properly 
made  the  company  might  be  sued,  but  the  signing  officers 
were  not  liable. 

The  liability  of  a  company  formed  under  this  act  could 
not  be  limited  by  the  deed  of  settlement  (r),  and  a  proviso 
in  a  bill  of  exchange  limiting  the  liability  is  repugnant  and 
void  («). 

On  this  statute  it  was  held  that  an  acceptance  in  this 
form,  "A.  and  B.,  directors  appointed  by  resolution  to 
accept  this  bill,''  was  an  acceptance  within  the  statute  (t). 

Deed  notice         The  registered  deed,  or,  as  it  is  now,  memorandum,  is 

to  persons       notice  of  its  contents  to  all  who  deal  with  the  company  («). 
dealing  with 

the  company,  ^^y^  g  .  3  E^^ch.  3.    See  also 


PenHvel  y.  Connelly  19  L.  J., 
Exch.  805  ;  5  Exch.  381. 

(m)  LindiiS  v.  Melrose^  27  L.  J., 
Exch.  8-26 ;  2  H.  &  N.  293  ;  in 
error,  27  L.  J.,  Exch.  328  ;  3  H. 
&  N.  177.  This  was  a  decision 
on  the  Stat  19  &  20  Vict.  c.  47, 
8.  43.  See,  however,  DvMon  v. 
Marsh,  L.  R.,  6  Q.  B.  861 ;  40 
L.  J.  176. 

(n)  Bottomley  v.  Fishery  81  L. 
J.,  Exch.  417  ;  1  H.  &  Colt.  211. 

(0)  Jenkins  v.  Morris,  16  M.  & 
W.  877. 

{p)  Powles  y.  Page,  3  C.  B.  81 ; 
SUward  v.  Dunn,  12  M.  &  W. 
664  ;  In  re  Peru  Railway  Com" 


pany,  L.  R.,  2  Chan.  Ap.  617. 

{q)  Nichols  Y,  Diamond,  9  Exch. 
154. 

(r)  Gordon  y.  Sea  Fire  Society, 
1  H.  &  N.  599  ;  JU  Sea  Fire  and 
Life  Soeuty,  3  De  G.,  M.  k  O. 
459.  See  also  Peddell  y.  Owytin, 
1  H.  &  N.  500.  A  company 
formed  under  that  Act  may  be 
re-registered  under  the  later  Acts. 

(s)  Be  State  Fire  Insurance  Cojn- 
pany,  32  L.  J.,  Chan.  800. 

{{)  Hcdford  v.  Cameron  Coal 
Company,  20  L.  J.,  Q.  B.  160  ;  16 
Q.  B.  442 ;  Edwards  v.  Cameron 
Coal  Company,  6  Exch.  269. 

(u)  Ridley  t.  Plymouth  Com- 
pany, 2  Exch.  711 ;  Ba^our  v. 
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The  statute  25  &  26  Vict  c.  89,  s.  47,  amended  by  30  <fc  31    CHAPTEK 
Vict  c.  131,  enacts,  that  bills  and  notes  made,  accepted  or 
indorsed  in  the  name  of  the  company,  by  any  person  acting  of  companies 
under  the  authority  of  the  company,  express  or  implied,  registered 
shall  bind  the  company  (x),  under  the 

But  if  any  person  on  behalf  of  a  limited  company  regis-  *^^  i867 
tered  under  the  act  signs  or  indorses  a  bill,  cheque  or  note 
on  which  the  name  of  the  company  is  not  duly  mentioned, 
he  is  liable  to  a  penalty  of  50/.,  and   is  moreover  made 
personally  responsible  to  the  holder  (y). 

Where  two  directors  and  the  secretary  of  a  company  in- 
corporated under  local  acts,  without  power  to  accept  bills, 
accepted  for  the  company  in  their  own  names  a  bill  drawn 
on  the  company,  they  were  held  personally  liable  on  the 
implied  representation  of  authority  (z). 

By  the  25  &  26  Vict  c.  89,  s.  95,  official  liquidators 
appointed  under  that  act  have  power,  with  the  sanction  of 
the  Court,  to  draw,  accept,  make  or  indorse  bills  and  notes 
in  the  name  and  on  behalf  of  the  company.  By  sect.  133, 
the  same,  or  perhaps  wider,  powers  are  conferred  on  liqui- 
dators appointed  under  a  voluntary  winding-up.  But  one 
cannot  accept  on  behalf  of  all,  even  under  a  resolution  to 
that  effect  (a). 

If  persons  who  fill  official  situations,  as  churchwardens,  bills  bionsd 
overseers,   surveyors,    commissioners,    managers   of  joint-  by  pebsons 
stock  banks,  agents  and  secretaries  to  companies,  and  the  q™^?, 
like,  give  bills  or  notes  on  which  they  describe  themselves  situations. 
in  their  official  capacity,  they  are  nevertheless  personally 
liable.     Thus,  drafts  on  a  banker,  signed  by  commissioners 
imder  an  indosure  act  " a$  commissioners"  bind  the  com- 


Ernest,  28  L.  J.,  C.  P.  170;  5 
C.  B.,  N.  S.  601 ;  Royal  BrUuh 
Bank  y.  Turquand^  6  E.  k  B. 
827 ;  Jshbury  tb  Co.  v.  JOche,  ii 
L.  J.,  Ex.  185 ;  L.  R.,  7  H.  L. 
653. 

{x)  Lindus  t.  Melrose,  supra. 
As  to  what  is  a  niakiDg  in  the 
name  of  the  company,  see  far- 
ther, Aggs  V.  Nicholson,  1  H.  & 
N.  165. 

(y)  Sect  42.  Atkins  y,  Wardle, 
58  L.  J.,  Q.  B.  377.  By  aect.  5 
the  company  must  be  described  as 
"limited."  Penrose  v.  Martyr, 
£.,  B.  &  £.  499 ;  28  L.  J.,  Q.  R. 
28.  But  it  seems  he  is  not  liable 
as  acceptor  of  a  bill  drawn  on  the 
company.  Eastwood  v.  Bain,  28 
L.  J.,  Ex.  74 ;  5  H.  k  N.  788. 


Qua^e,  whether  he  might  not  be 
liable  for  a  false  representation. 
See  IFest  London  Bank  v.  Kilson, 
53  L.  J.,  Q.  B.  345 ;  12  Q.  B.  D. 
157. 

(z)  West  London  Bank  Y.Kiieon, 
supra.  But  a  mere  direction  given 
by  directors  of  a  company  to  a 
bank  how  cheques  snoiud  be 
drawn  for  the  company  does  not 
impose  on  those  directors  any 
personal  liability.  BeaUie  v.  Lord 
Ebury,  L.  R.  7  H.  L.  102. 

(a)  See  sub-section  6,  and  Ex 
parte  Birmingham  Bank,  L.  R.,  3 
Chan.  Ap.  651,  where  the  bill- 
holders,  however,  were  allowed 
to  prove  for  money  advanced. 
Ex  parte  Agra  ds  Masterman,  L. 
R.,  6  Chan.  Ap.  206,  decided  the 
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them. 


CHAPTBB   missioners  personally  (6).     So  does  a  promissory  note  given 
by  A.  and  B.  as  churchwardens  and  overseers  (c). 

So  it  is  conceived  that  the  legal  interest  in  a  bill  or  note 
given  to  an  officer  by  his  name  of  office,  vests  in  the  person 
who  happens  to  fill  the  office  at  the  time.  Thus,  a  note 
given  to  the  manager  of  a  joint-stock  banking  company 
vests  at  law  in  the  person  who  fills  that  office  when  the 
note  is  given  (d).  And  where  a  note  was  made  payable  to 
the  trustees  acting  under  A.'s  will,  parol  evidence  was  held 
admissible  to  show  who  they  were  and  what  the  trusts 
were  (e), 

A  bill  or  note  payable  at  a  certain  time  afber  date  to  the 
secretary  or  other  officer  for  the  time  being  of  a  company 
was  formerly  void,  the  payee  being  uncertain  at  the  time 
of  making,  but  now  such  a  bill  or  note  is  valid  (/). 

The  manager,  as  well  as  any  other  bond  fide  holder,  may 
of  courae  sue  in  his  own  name  on  any  bills  indorsed'  in 
blank  belonging  to  a  banking  company  (^). 

And  where  a  note  was  given  to  the  treasurer  of  a  loan 
society  for  the  time  being,  under  the  5  ib  6  Will.  4,  c.  28, 
neither  the  treasurer  when  the  note  was  given,  nor  his  suc- 
cessor in  office,  could  maintain  an  action  on  the  note,  for 
the  additional  reason  tliat  the  acts  of  parliament  establish- 
ing loan  societies,  contemplated  proceedings  by  complaint 
before  a  justice  of  the  peace  (A). 

But  by  the  3  &  4  Vict.  c.  110,  ss.  16  and  17,  the  treasurer 
or  clerk  for  the  time  being  may  sue  on  such  a  note  in  any 
county  court  or  court  of  conscience  or  request  (i). 
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same  point  as  to  renewed  bills. 
See  also  Bolognesi'a  ease,  L.  R.,  6 
Chan.  Ap.  567. 

(6)  JSaton  v.  Bell,  6  B.  &  Al. 
84  ;  Nichols  y.  Diamond,  0  Exch. 
154  ;  BoUomley  v.  Fisher,  1  H.  & 
C.  211. 

(c)  Rew  V.  Petit,  1  Ad.  k  E. 
196  ;  3  Nev.  k  N.  456,  nom.  Crew 
V.  Petit ;  Price  v.  Taylor,  29  L.  J., 
Ex.  831  ;  5  H.  &  K.  540  ;  and 
vide  ante,  p.  42.  The  personal 
liability  of  chnrchwardens  and 
overseers  is  not  transferred  to 
their  successors  by  the  11  &  12 
Vict.  c.  91.  See  Charribers  v,  Jones, 
5  Exch.  229. 

{d)  Robertson  v.  Sheward,  1  M. 
k  Gran.  511 ;  1  Scott,  N.  R.  419. 

{e)  Megginaon  v.  Harper,  4 
Tyrwh.  96  ;  2  Cr.  &  M.  822. 

(/)  Stonnv.  Stirling,  8  £.  &  B. 
832;  TaUs  v.  AhuA,   29  L.  J., 


C.  P.  806  ;  8  C.  B.,  N.  8.  681. 
But  a  promissory  note  to  the 
trustees  of  a  chapel  or  their 
treasurer /or  the  time  being  was 
held  good,  for  the  trustees  were 
held  to  be  the  payees  and  the 
treasurer  merely  an  agent.  Holmes 
V.  Jaques,  L.  R.,  1  Q.  B.  876. 
See  the  Chapter  on  Irregular 
Instruments.    Code,  s.  7  (2). 

{g)  Law  V.  Pamell,  30  L.  J. 
17;  7  C.  B.,  N.  S.  282. 

{h)  Tims  V.  Williams,  8  Q.  B. 
413.  The  justices  must  order 
payment  forthwith,  for  they 
cannot  postpone  the  time  for 
payment  of  tne  note.  Parker  v. 
Boughey,  31  L.  J.,  Mag.  Ca.  272. 
See,  however,  PcaU  v.  Fowler,  55 
L.  J.,  Q.  B.  271. 

(t)  See,  too,  88  k  89  Vict  c.  60, 
8.  21. 
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VI. 

•  ^w 

Bills  of  exchange  and  promissory  notes  are  usually,  but  On  what  sab- 
it  is  apprehended  not  necessarily,  -written  on  paper.     It  is  stance  to  be 
conceived  that  they  might  be  written  on  parchment,  linen,  ^     ®^* 
cloth,  leather,  or  any  other  convenient  substitute  for  paper, 
not  being  a  metallic  substance  (a). 

They  may  be  written  in  any  language,  and  in  any  form  in  what 
of  words.  language. 

A  bill  or  note,  or  any  other  contract,  may  be  printed  or  Bills  or  notes 
written,  and  in  pencil,  as  well  as  in  ink.     "  There  is,"  says  ™ay  ^ 
Abbott^  C. J.,  "  no  authority  for  saying,  that  when  the  law  ^  ^^t^  ^' 
requires  a  contract  to  be  in  writing,  that  writing  must  be  pencil  ^ 

(a)  See  post,  as  to  Metallic  Tokens. 
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Signature  by 
a  mark. 

Superscrip- 
tion of  the 
place  where 
made. 


Date. 


ill  ink.  There  is  not  any  great  danger  that  our  decision 
will  induce  individuals  to  adopt  the  mode  of  writing  by 
pencil  in  preference  to  that  in  general  use.  The  imperfec- 
tion of  this  mode  of  writing,  its  liability  to  obliteration, 
and  the  impossibility  of  proving  it  when  so  obliterated, 
will  prevent  its  being  generally  adopted  "(6).  Contracts 
written  and  signed  in  pencil  are  constantly  admitted  as 
written  contracts  at  Nisi  Prius  (c),  and  testamentary  writ- 
ings in  pencil  often  in  the  Ecclesiastical  Courts  {d). 

The  signature  or  indorsement  of  negotiable  instruments 
may  be  by  a  mark  (e). 

It  is  proper,  though  not  necessary,  to  superscribe  the 
name  of  the  place  where  a  bill  or  note  is  drawn  or  made ; 
but  an  instrument  is  not  invalid  by  reason  that  it  does  not 
specify  the  place  where  it  is  drawn  or  made,  nor  where  it  is 
payable  (/). 

Neither  is  a  date  in  general  essential  to  the  validity  of  a 
bill  or  note  j  and  if  there  be  no  date,  it  will  be  considered 
to  be  dated  as  of  the  time  at  which  it  w^as  made,  or  rather 
issued  {g)\  it  may  also  be  antedated,  postdated,  or  dated 
on  Sunday  or  presumably  other  non-business  day  {h). 


(6)  Qeary  v.  Physic,  5  B.  &  C. 
234  ;  7  Dow.  k  K.  658. 

(c)  Jtffery  v.  JFaUon,  1  Stark. 
267. 

(d)  JRhymes  y.  Clarkson,  1  Phil. 
22  ;  Green  v.  Skipworth,  1  Phil. 
53  ;  Dickenion  v.  Dickenson,  2 
PhiL  173. 

(«)  George  v.  Surrey,  1  M.  k  M. 
516.  As  to  acceptance,  see  post, 
Chapter  on  Acceptance. 

(/)  Code,  8.  8  (4)  c.  Cheques, 
to  enjoy  exemption  from  stamp 
duties,  must  formerly  have  ox- 
pressed  the  place  where  drawn, 
and  that  must  hare  been  within 
fifteen  miles  of  the  banker's  place 
of  business.  See  ante,  note  (d), 
p.  17.  The  9  Geo.  4,  c.  65,  s.  1, 
prohibits  the  circulation  in  £ng- 
fand  of  all  negotiable  bills  or 
notes  under  hi,  payable  to  bearer 
on  demand,  made  or  purporting 
to  be  made  in  Ireland,  Scotland, 
or  elsewhere. 

{g)  At  least  if  the  bill  reserve 
interest  without  more,  the  inte- 
rest runs  from  the  date  of  issue. 


Code,  8.  9  (3) ;  De  la  Courtier  v. 
Bellamy,  2  Show.  422  ;  Hague  v. 
French,  3  B.  &  P.  173  ;  Giles  v. 
Browne,  6  M.  k  S.  73.  Parol 
evidence  has  been  held  admissible 
to  show  from  what  time  an  un- 
dated instrument  was  intended  to 
operate.  Davis  v.  Jones,  25  L.  J., 
C.  P.  91 ;  17  C.  B.  625.  Under 
the  old  pleading,  if  it  was  stated 
to  have  been  drawn  on  a  particu- 
lar day,  but  the  declaration  did 
not  state  the  date  appearing  on 
the  bill,  that  was  sufficient  on  a 
motion  in  arrest  of  judgment,  or 
on  demurrer.    Ibid. 

(A)  Code,  8. 13  (2) ;  Passfnore  v. 
North,  13  East,  517  ;  Austin  v. 
Bunyard,  27  L.  J.  217;  Forster 
V.  Mackvmth,  L.  R.  2  Ex.  168 ; 
86  L.  J.  94  ;  Emmanuel  y.  Roberts, 
9  B.  &  S.  121 ;  Bull  v.  0' Sullivan, 
L.  B.  6  Q.  B.  209  ;  40  L.  J.  141 ; 
OaUy  V.  Fry,  L.  K.  2  Ex.  D.  265. 
As  to  Sunday  formerly,  see  BegUie 
V.  Levi,  1  C.kJ.  180.  Under  the 
old  Acts  a  bill  or  note  could  not 
be  postdated,  so  as  in  effect  to 
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When  a  bill  is  wanting  in  any  material  particular,  tho    CH^TER 
person  in  possession  of  it  has  a  primA  facie  authority  to  fill 


VI. 


up  the  omission  in  any  way  he  thinks  fit ;    this  must  be  Subsequent 
done  within  a  reasonable  time,  and  in  accordance  with  the  insertion  of. 
authority,  if  any,  express  or  implied,  in  order  to  charge 
prior  parties  {%),     A  holder  in  due  course  is  in  no  case  to 
be  prejudiced  by  the  insertion  of  a  wrong  or  unauthorized 
date  (S). 

When  a  bill  or  note  payable  at  a  fixed  period  after  date 
is  issued  undated,  or  when  the  acceptance  of  a  bill  payable 
at  a  fixed  period  after  sight  is  undated,  any  holder  may 
insert  therein  the  true  date  of  issue  or  acceptance,  and  the 
bill  or  note  will  be  payable  accordingly ;  and  should  he  by 
mistake  in  good  faith  insert  a  wrong  date,  the  bill  or  note 
is  not  avoided,  but  will  be  good  and  payable  as  of  that 
date  {h). 

The  date  expressed  on  a  bill  or  note  of  the  accepting, 
making,  drawing,  or  indorsing,  as  the  case  may  be,  is 
primA  facie  the  true  date,  unless  the  contrary  be  proved  (t). 

The  date  is  a  material  particular  of  a  bill  or  note,  and  Material 
any  alteration  of  it,  without  the  assent  of  all  parties  liable  particular, 
thereon,   avoids  the   instrument,   except    as  against    the 
parties  making  or  authorizing  the  alteration,  or  assenting 
thereto,  and  subsequent  indorsers  (m). 

The  usual  allegation  that  a  bill  or  note  was  made  on  a 
particular  day  is  not  matter  of  description,  and  the  day 


make  it  pajuble  at  more  than 
aiztv  days  alter  issue,  and  thus 
evade  the  higher  duty.  55  Geo.  3, 
c.  184,  8.  12  ;  Field  v.  Wood,  6 
DowL  P.  C.  28 ;  7  A.  &  E.  114  ; 
2  N.  A  P.  117  ;  SerU  v.  Ncn-Um,  9 
M.  k  W.  309 ;  unless  drawn  or 
made  payable  to  order.  Sect.  13  ; 
and  JSmmanuel  v.  Roberts,  supra. 
Nor  could  an  unstamped  bill  or 
note  issued  by  a  banker  under  9 
Geo.  4,  c  23,  be  postdated.  All 
negotiable  bills,  notes  and  drafts 
for  sums  between  20<.  and  bl, 
must  formerly  have  been  dated 
at  or  before  issue.  17  Geo.  3, 
e.  30.  Promissory  notes  payable 
to  bearer  on  demand  could  not 
have  printed  dates.  55  Geo.  8, 
c.  184,  8. 18. 

(i)  Code,  8.  20  (1)  and  (2). 

{j)  Code,  8.  12,  proY.  (2);  20, 
prov. 


(k)  Code,  s.  12. 

{t)  Code,  .s.  13.  Anderson  v. 
Weston,  6  Biug.  N.  C.  296  ;  8 
Scott,  893  ;  Taylor  v.  Kinloch,  1 
Stark.  175  ;  Obbard  r.  Betham, 
1  M.  &  M.  341  ;  Come  v.  Harris, 
IM.  &  M.  141;  4M.  k  P.  722; 
Rose  V.  Roicero/t,  4  Camp.  245. 
This  rule  applies  to  written  docu- 
ments in  general.  Sijiclair  y. 
Baggaley,  4  M .  &  W.  312  ;  Davis 
V.  Lowndes,  7  Scott,  N.  R.  213 ; 
Potez  V.  Olossop,  2  Ex.  195  ;  ffar- 
risofi  V.  Clifton,  17  L.  J.,  Ex.  233  ; 
Butler  V.  Mountgarret,  7  H.  L. 
Ca.  647.  Aliter,  where  an  I  0  U 
was  tendered  by  assignees  of  a 
bankrupt  as  evidence  of  a  peti- 
tioning  creditor's  debt  Wright 
V.  Lainson,  2  M.  &  W.  739-  6 
Dowl.  146. 

(m)  Code,  s.  64.  See  post, 
Chapter  on  Alteration. 
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^^^^^^   need  not  be  proved  as  laid  (»).     It  would  have  been  other- 
^  wise  if  the  declaration  went  on  to  describe  the  instrument 
as  bearing  date  on  a  particular  day. 

Misdescription  of  the  date  of  a  bill  in  an  agreement  is 
immaterial  if  the  bill  were  in  existence  and  present  For 
"  prcesentta  corporis  tollit  errorem  nominis  "  (o). 


Time  of  pay- 
ment. 


The  time  of  payment  is  regularly  and  usually  stated  in 
the  beginning  of  the  note  or  bill ;  but,  if  no  time  be  ex- 
pressed, the  instrument  will  be  payable  on  demand  (j^). 

A  bill  or  note  must  be  payable  either  on  demand,  or  else 
at  a  fixed  or  determinable  future  time.  There  is  no  limita- 
tion as  to  the  length  of  time.  *'  If  a  bill  of  exchange  be 
made  payable  at  never  so  distant  day,  if  it  be  a  day  that 
must  come,  it  is  no  objection  to  the  bill "  (q). 

The  time  is  fixed  or  determinable  if  the  bill  or  note  be 
payable  at  a  fixed  period  after  date  or  sight,  or  on,  or  at  a 
fixed  period  after,  the  happening  of  a  specified  inevitable 
event ;  but  an  instrument  payable  on  a  contingency  is  not 
a  bill  or  note,  and  the  happening  of  the  event  does  not  cure 
the  defect  (r). 

The  expression  after  sight,  on  a  hill  of  exchange,  means 
after  acceptance,  or  protest  for  non-acceptance,  and  not 
after  a  mere  private  exhibition  to  the  drawee,  for  the  sight 
must  appear  in  a  legal  way  (s).  But  if  a  note  is  made  after 
sight,  the  expression  merely  imports  that  payment  is  not  to 
be  demanded  till  it  has  been  again  exhibited  to  the 
maker  (^);  for  a  note  being  incapable  of  acceptance,  the 


(n)  Coxo7i  V.  Lyofif  2  Camp.  807, 
n. ;  Smith  v.  Lord,  14  L.  J.,  Q.  B. 
112  ;  2  D.  &  L.  769. 

(o)   fTay  V.  Heanu,  82  L.  J.  84. 

\p)  WhUlock  v.  Underwood,  3 
Dow].  &  R.  856  ;  2  a  &  C.  157 ; 
Devon  V.  Hcdling,  4  B.  &  C.  338  ; 
6  DowL  &  R.  456  ;  2  C.  &  P.  11 ; 
Bay  ley,  6th  ed.  109  ;  and  the 
words  may  be  added  without 
avoiding  the  instroment.  Aldotis 
v.  Comroelly  L.  R.,  8  Q.  B.  673 ; 
37  L.  J.  201.  But  ou  a  motion 
to  Bet  aside  an  annuity,  the  Court 
will  not  assume  that  even  a  Bank 
of  England  note,  or  a  draft  on  a 
banker,  is  payable  on  demand. 
See  the  cases  collected  in  the  re- 
cent case  of  Abbott  v.  Douglas,  1 
0.  B.  491.     Code,  s.  10  (1). 

(3)  Per  Willes,  C.  J.,  in  CoUhan 
v«  Cocke,yf\\\&&,  899.    Code,  as.  8 


and  88.  "  At  sight "  or  "  on  pre- 
sentation "  are  the  same  as  on 
demand.     Sect  10. 

(r)  Code,  s.  11.  A  bill  or  note 
cannot  therefore  be  dra^n  pay- 
able "after  sight"  simply;  it 
must  specify  the  period  after 
sight,  at  the  end  of  which  it  is  to 
become  payable,  in  order  to  com- 
ply with  the  definition  in  the 
Code,  which  by  sect.  89  is  ex- 
tended to  notes  also. 

(#)  Marius,  19,  cited  by  Lord 
Eenyon  in  Campbell  y.  Frenck, 
6  T.  R.  212.  So  in  America  it 
has  been  held  that  after  sight 
means  after  acceptance,  and  not 
after  mere  presentment.  B^les 
on  Bills,  6th  American  edition, 
p.  127. 

(0  Holmes y, Kerr%aon,2T9,\ait, 
823 ,-  Sturdy  v.  Henderson,  4  B.  ^c 
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word  "  Bight "  must,  on  a  note,  bear  a  different  meaning    CHAPTBR 
from  the  same  word  on  a  bill. 
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Foreign  bills  are  commonly  drawn  at  one,  two,  or  more  UBancc. 
usances,  or,  as  it  is  sometimes  expressed,  at  single,  double, 
treble,  or  half  usance.  Usance  signifies  the  usage  of  the 
countries  between  which  bills  are  drawn  with  respect  to 
the  time  of  payment.  If  a  foreign  bill  be  drawn,  payable 
at  sight,  or  at  a  certain  period  after  sight,  the  acceptor 
was  formerly  liable  to  pay  according  to  the  course  of  ex- 
change at  the  time  of  acceptance,  but  now  of  payment, 
unless  the  drawer  express  that  it  is  payable  according  to 
the  course  of  exchange  at  the  time  it  was  drawn,  en  especes 
de  ce  jour  (u).  Where  half  usance  stands  for  half  a  month,  it 
is  fifteen  days.  And,  in  the  case  of  all  bills  payable  in 
England,  month  means  calendar  month.  Code,  s.  14  (4). 

The  bill  or  note  must  be  certainly  payable  at  some  time 
or  other  (v).  ■ 

The  order  to  pay  need  be  in  no  particular  form  :  any  ex-  Bequest  to 
pression  amounting  to  an  order  (w),  or  direction,  is  suffi-  P*y« 
cient.     The  word  "pay  "  itself  is  not  indispensable.     Any 
synonymous  or  equivalent  expression  will  suffice,  as  "  Credit 
in  Cask"  {x). 

Where  a  bill  or  note  is  not  payable  to  bearer,  the  payee,  Description 
or  if  it  be  specially  indorsed  the  indorsee,  should  be  named  ®^  ^^^  payee 
or  otherwise  indicated  therein  with   reasonable  certainty,  ^^  ^  onee. 
so  that  he  cannot  be  confounded  with  another  person  of 
the  same  name,  and  must  be  a  person  who  is  capable  of 


Al.  692  ;  SuUon  ▼.  Toomer,  7 
B.  &  C.  416  ;  1  M.  &  Ry.  125  ; 
JXxon  T.  Nuttall,  1  C,  M.  k  R. 
307  ;  6  0.  &  P.  820. 

(m)  Poth.  174.    Code,  72  (4). 

(v)  Vide  post,  Irregular  In- 

BTKUKEVra, 

{w)  HamiUon  v.  SpoUi9UJOod,  4 
Ezch.  200.  Beawes,  S ;  Marius, 
11.  In  France,  ilvousplaira  payer t 
is  the  common  language  of  a  bill. 
Morris  v.  Les,  2  Ld.  Raym.  1397  ; 
1  Stra.  629.  Qntere,  whether  a 
mere  written  request,  without 
any  words  of  demand,  amount  to 
a  bilL  Lord  Kenyon  held  this 
instrument  to  be  a  bill : — * '  Mr. 
Nelson  will  much  oblige  Mr. 
Webb,  by  paying  to  J.  Suff,  or 


order,  twenty  guineas  on  his  ac- 
count" Ruff  T.  JFebh,  1  Esp. 
129.  But  Lord  Tenterden  held 
the  following  instrument  not  to 
be  a  bill : — **  Mr.  Little,  please  to 
let  the  bearer  have  seven  pounds, 
and  place  it  to  my  account,  and 
you  will  oblige  your  humble  ser- 
vant,  R.  Slaokford."  Little  v. 
Slackford,  1  M.  &  M.  171.  **  The 
paper,"  says  his  Lordship,  "does 
not  purport  to  bo  a  demaud  made 
by  a  party  having  a  right  to  call 
on  the  other  to  pay.  The  fair 
meaning  is,  'you  will  oblige  me 
by  doing  it'*'  But  see  Jiussell 
V.  Potoell,  14  M.  &  W.  418. 

{x)  Ellison  V.    Collingridgef  9 
C.  B.  670, 


90 


Form  of  £Uls  and  Note$. 


VI. 


CRA^'R^  being  ascertained  at  the  time  the  instrument  is  made  (y). 
_  It  is  sufficient  that  the  payee  be  so  designated,  though  he 
be  not  named  (z).  But  if  the  bill  get  into  the  hands  of  a 
wrong  payee,  unless  it  be  payable  to  bearer,  he  can  neither 
acquire  nor  convey  a  title.  One  Christian  drew  a  bill  on 
the  defendant)  in  London,  payable  to  Henry  Davis.  The 
bill  got  in  the  hands  of  another  Henry  Davis  than  the  one 
in  whose  favour  it  was  drawn,  was  accepted  by  the  de- 
fendant, and  by  the  wrong  Henry  Davis  was  indorsed  to 
the  plaintiff.  Held,  that  the  indorsement  of  his  own  name 
by  Henry  Davis  was,  under  these  circumstances,  a  forgery, 
and  (dissentiente  Lord  Kenyon)  could  convey  no  title  to  the 
plaintiff  (a).  If  the  name  be  spelt  wrong,  parol  evidence 
is  admissible  to  show  who  was  intended  (6).  If  there  be 
father  and  son  of  the  same  name,  it  will  be  intended  pay- 
able to  the  father  till  the  contrary  appear  (c).  But  if  the 
son  be  found  in  possession  of  the  note,  and  he  indorse, 
that  is  evidence  that  he,  and  not  the  father,  is  payee  (d), 
A  note  payable  to  A.,  or  to  B.  and  C,  or  his  or  their  order, 
was  not  a  promissory  note,  within  the  statute  (e).  A  note 
in  this  form — "  15/.  5«.  balance  due  to  A.  C,  I  am  still  in- 
debted, and  do  promise  to  pay"(/).  Or  in  this — "Re- 
ceived of  A.  B.  100/.,  which  I  promise  to  pay  on  demand, 
with  lawful  interest,"  sufficiently  designates  the  payee  (g). 
A  note  payable  "  to  the  trustees  acting  under  A-'s  will "  is 
a  good  note,  and  parol  evidence  is  admissible  to  show  who 
the  trustees  are,  and  what  are  the  trusts  (h),  A  note  was 
made  payable  to  the  manager  of  the  National  Provincial 
Bank  of  England.  To  an  action  by  the  payee  in  his  own 
name,  the  defendant  pleaded  that  he  did  not  make  the 
note.  Held,  that  imder  this  plea,  the  plaintiff  was  en- 
titled to  recover  (t).  **  On  demand  I  promise  to  pay  J.  W., 
T.  S.  and  D.  M.,  or  to  their  order,  or  the  major  part  of 
them,  100/."  is  a  promissory  note  upon  which  the  three 
persons  mentioned  can  jointly  maintain  an  action  (k). 


(y)  TcUes  v.  Nash,  29  L.  J., 
C.  P.  306  ;  8  C.  B.,  N.  S.  681. 
Code,  88.  6  and  84. 

(z)  Storm  y.  Stirling,  3  K  &  B. 
832 ;  Coirie  r.  Stirling,  6  E.  &  B. 
333. 

(a)  Mead  v.  Young,  4  T.  K.  28. 

(b)  WUlis  v.  BarreU,  2  Stark. 
29. 

(c)  Sxceeting  v.  Fowler,  1  Stark. 
106;  JVil8(m  v.  Stubs,  Hobart, 
830  :  see  Bro.  Ab.  Addition,  18, 
84,  43,  9  to  6  ;  13  Dyer,  5. 

(«Q  Stebbing  v.  Spier^  19  L,  J., 


C.  P.  24 ;  8  C.  B.  827. 

(«)  Blanckenhagen  v.  BlundeV, 
2  B.  &  Al.  417.  See  now  Code, 
8.  7. 

(/)  Chadwick  v.  Allen,  1  Stra. 
706. 

ig)  Green  v.  Dames,  4  B.  &  C. 
235  ;  6  D.  &  R.  306. 

{h)  Megginson  v.  Harper,  Tyr. 
96  ;  2  C.  &  M.  822. 

(i)  Bobertson  y.  Slievard,  1  M. 
&  G.  511  ;  1  Scott,  N.  R.  419. 

{k)  Watson  y.  Evans,  82  L.  J., 
£xch.  137 ;  1  Hurl  k  Colt,  662, 
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If  a  bill  or  note  be  made  payable  to  a  fictitious  or  non-   CH^TBR 
existing  person,  it  may  be  treated  as  payable  to  bearer  (l). 


It  was  once  held,  that  if  the  drawer  indorsed  a  fictitious  Fictitioas 
payee's  name,  the  holder  could  not  recover  against  the  ac-  payee, 
ceptor,  unless  his  money  had  reached  the  acceptor's  hands, 
in  which  case  he  could  sue  for  money  had  and  received, 
but  that,  if  the  acceptor  at  the  time  of  acceptance  knew 
the  payee  to  be  a  fictitious  person,  he  could  not  take  ad- 
vantage of  his  own  fraud ;  but  a  bond  fide  holder  might 
recover  against  him  on  the  bill,  and  declare  on  it  as  payable 
to  bearer,  or  recover  on  the  money  counts  (m).      So  the 


(0  Code,  s.  7  (3). 

(m)  Bennett  v.  Famdl,  1  Camp. 
130  ;  Mind,  v.    Gibson,   8  T.  K. 
481  ;  judgment  affinned  in  Par- 
liament, 1  H.  Bl.   569  ;  and  see 
Vere  v.  Lewis,  8  T.  R.  182  ;  CoUis 
V.  EmeU,  1  H.  Bl.  313 ;  Tailock 
V.  Harris,  3  T.  R  174.     To  Bm- 
nett  y.  PameU,  1  Camp.  130,  the 
learned  reporter  appends  the  fol- 
lowing note  : — "  Almost  all  the 
modem  cases  upon  this  question 
arose  out  of  the  bankruptcy  of 
Livesay  &  Co.  and  Gibson  U  Co., 
who  negotiated  bills,  with  ficti- 
tious names  upon  them,  to  the 
amount  of  nearly  a  million  sterling 
a  year.    The  first  case  was  Tat- 
ock  V.  Harris,  8  T.  R.  174,  in 
which  the  Court  of  K.  B.  held, 
that  the  bond  fide  holder  for  a 
valuable  consideration  of  a  bill 
drawn  payable  to  a  fictitious  per- 
son, and  indorsed  in  thieit  name 
by  the  drawer,  might  recover  the 
amount  of  it  in  an  action  against 
the  acceptor,  for  money  paid  or 
money  had  and  received,  upon  the 
idea  that  there  was  an  appropria- 
tion of  so  much  money  to  be  paid 
to  the  person  who  should  become 
the  holder  of  the  bill.     In  Vere 
V.  Lewis,  3  T.  R.  182,  decided  the 
same  day,  the  Court  held,  there 
was  no  occasion  to  prove  that  the 
defendant  had  received  any  value 
for  the  bill,  as  the  mere  circum- 
stance of  Ms  acceptance  was  suf- 
ficient evidence  of  this  ;  and  three 
of  the  Judges  thottght  the  plaintiff 
might  recover  on  a  count  which 
stated  that  the  bill  was  drawn 
payable  to  hearer,    Minet  v.  Oib- 
9011,  8  T.  R.  481,  put  this  point 


dii'ectly  in  issue,  and  the  unani- 
mous opinion  of  the  Court  was, 
that  where  the  circumstance  of  the 
payee  being  a  fictitious  person  is 
known  to  the  acceptor,  the  bill  is 
in  effect  payable  to  bearer.  Soon 
after  the  Court  of  C.  P.  laid  down 
the  same  doctrine  in  Collis  v. 
3meU,  I  H.  Bl.  313.  This  deci- 
sion was  acquiesced  in ;  but  Miiwt 
V.  Gibson  was  carried  up  to  the 
House  of  Lords,  1  H.  Bl  669. 
The  opinion  of  the  Judges  being 
then  taken,  Eyre,  C.B.  (p.  618), 
and  Heath,  J.  (p.  619),  were  for 
reversing  the  judgment  of  the 
Court  bwow,  and  Lord  Thurlow, 
C,  coincided  with  them  (p.  625), 
but  the  other  judges  tninking 
otherwise,  judgment  was  affirmed. 
Pari.  Cas.  8vo.  ii.  48.  The  last 
case  upon  the  subject  reported  is 
Gibson  v.  Huntet;  2  H.  Bl.  187, 
288,  which  came  before  the  House 
of  Peers  upon  a  demurrer  to  evi- 
dence, and  in  which  it  was  hold, 
that  in  an  action  on  a  bill  of  this 
sort  against  the  acceptor  to  show 
that  he  was  aware  of  the  payee 
being  fictitious,  evidence  is  ad- 
missible of  the  circumstances 
under  which  he  had  accepted  other 
bills  payable  to  fictitious  persons. 
Vide  Tuft's  case.  Leach,  Cro.  Law, 
169."  PhUlips  V.  Im  Thurm,  18 
C.  B.,  K.  S.  694.  It  now  seems 
to  be  immaterial  whether  the 
acceptor  knew  or  not.  Code,  s.  7 
(3).  .  On  this  point  the  appeal  in 
the  important  case  of  Va^liano  v. 
The  Bank  of  England,  22  &  23 
Q.  B.  D.  103  and  243 ;  58  L.  J. 
857,  is  still  pending.  A  majority 
of  the  Court  below  held  that  tho 
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Ko  payee. 


Blank  slgna- 
tares. 


holder  may  recover  against  an  acceptor  for  the  honour  of 
the  drawer  where  the  payee  is  a  fictitious  person  and  treat 
the  bill  as  payable  to  bearer  (n). 

A  bill  not  made  payable  to  any  payee  in  particular,  or 
to  the  drawer's  order,  or  to  the  bearer,  was  held  by  the 
majority  of  the  judges,  dtsseyUiente  Eyre,  C.B.,  to  be  pay- 
able to  bearer  (o).  And  when  a  blank  is  left  for  the 
payee's  name,  a  bond  fide  holder  can  fill  in  his  own  name, 
and  recover  against  the  drawer  (  p).  But,  in  order  to  charge 
the  acceptor,  the  holder  must  show  that  he  had  at  least 
primd  facie  an  authority  to  insert  his  own  name  as  payee  (r). 
Until  the  omitted  particular  is  filled  in,  the  instrument, 
apparently,  will  not  comply  with  the  definition  in  the  Code, 
8.  3,  so  as  to  be  a  bill  of  exchange. 

Where  a  simple  signature  on  a  blank  stamped  paper  is 
delivered  by  the  signer  in  order  that  it  may  be  converted 
into  a  bill  or  note,  it  operates  as  a  primd  facie  authority  to 
complete  the  bill  or  note  up  to  any  amount  warranted  by 
the  stamp ;  and  the  signature  may  be  used  for  maker  or 
acceptor,  drawer,  or  indorser  («).  And  in  like  manner  when 
a  bill  or  note  is  wanting  in  any  material  particular,  the 
person  in  possession  of  it  has  a  primd  facie  authority  to  fill 


Code  had  not  made  any  difference 
in  the  law  as  to  the  necessity  for 
dio>ving  a  knowledge  on  the  part 
of  the  acceptor  or  other  party 
sought  to  be  charged.  The  Master 
of  tne  Rolls  was  strongly  of  the 
contrary  opinion,  and  an  appeal 
was  in  consequence  taken  to  the 
Honse  of  Lords. 

(»)  rhUlipa  V.  Im  Thurm,  18 
C.  B.,  N.  S.  694  ;  and  see  Phillips 
V.  Im  Thurm^  L.  R.,  1  C.  P.  463  ; 
85  L.  J.  220. 

(o)  Minet  v.  Gihaoii,  1  H.  Bl. 
608.  The  omission  may  be  filled 
up  at  the  holder's  pleasure.  Code, 
8.  20  ;  Cruchley  v.  Mann,  5  Taunt. 
529  ;  so  long  as  he  is  acting  bond 
fidt,    Hogarth  v.  ZcUham,  infra. 

{p)  Cruchley  v.  Clarence,  2  M. 
&  S.  90  ;  AUicoud  ▼.  OHffin,  R,  & 
M.  425 ;  2  C.  &  P.  868 ;  Code, 
8.  20  (1).  Where  an  acceptance 
in  the  name  of  a  firm  was  given 
by  one  partner  without  authority, 
a  blank  being  left  for  the  drawer's 
name,  a  holdor,  who  suspected 
the  above  facta,  was  held  not  en* 


titled  to  fin  in  his  own  name  as 
drawer  and  payee,  and  sue  on  the 
bill.  Hogarth  v.  Latham,  L.  R., 
8  Q.  B.  D.  643.  In  R.  v.  Ran- 
dall, Russ.  C.  C.  185,  a  bill  pay- 
able to ,  or  order,  was  held 

not  to  be  a  bill  of  exchange,  be- 
cause there  was  no  payee ;  and 
see  R,  V,  Richards,  1  R.  &  R. 
C.  C.  193. 

(r)  CruMey  v.  Mann,  5  Taunt. 
529 ;  1  Marsh.  29 ;  Awdey,  Dixmi, 
6  Ex.  869.  Code,  s.  20,  gives 
such  a  prim  d/act6  authority  where 
the  instrument  has  been  delivered 
incomplete  for  that  purpose.  So 
a  note  payable  to  "Ship  Fortune 
or  bearer"  is  payable  to  bearer 
simply.  Grant  v.  Vaughan,  8 
Burr.  1516. 

(«)  Russell  V.  Langstaffe,  Doug. 
496  ;  Code,  s.  20.  The  authority 
seems  not  confined  to  the  person, 
to  whom  it  is  delivered,  but  to 
extend  to  any  bond  fide  holder, 
as  the  words  of  the  section  are 
generaL 


Form  of  Bills  and  Ntntei. 


93 


up  the  omission  in  any  way  he  thinks  fit    But  in  order  to    CHAPTBB 

enforce  it  against  prior  parties,  it  must  be  filled  up  within 

a  reasonable  time,  and  strictly  in  accordance  with  the 
authority,  if  any,  express  or  implied.  But  a  holder  in  due 
course  is  not  to  be  prejudiced  in  any  case  by  delay  or  dis- 
regard of  authority  (f), 

A  bill  or  note  may  not  only  be  made  to  two  or  more  Joint  or 
payees  jointly,  but  it  may  also  be  made   payable    in  the  alternatire 
alternative  to  one  of  two,  or  one  or  more  of  several ;  and,  P*y®®^ 
as  we  have  seen,  may  be  made  payable  to  the  holder  of  an 
office  for  the  time  being  {u). 

A  bill  may  be  drawn  payable  to  drawer,  or  his  order,  or 
payable  to  drawee  or  his  order ;  but  if  the  drawee  be  the 
same  person  as  the  drawer,  or  a  fictitious  person,  or  one 
incapable  of  contracting,  the  holder  may  treat  the  instru- 
ment either  as  a  bill  or  note,  at  his  option  {v). 

All  bills  and  notes  are  in  their  nature  negotiable,  unless  When  n^o- 
they   contain  special   words   prohibiting  transfer.      Nego-  tiable. 
tiable  bills  and  notes  continue  to  be  so,  until  they  have 
been  either  restrictively  indorsed,  or  discharged  by  payment 
or  otherwise  {w). 

Negotiable  bills  and  notes  may  be  payable  either  to  Order  or 
order  or  to  bearer,  but  these  actual  words  need  not  be  bearer, 
present. 

A  bill  or  note  is  payable  to  bearer,  which  is  expressed  to 
be  so  payable,  or  on  which  the  only  or  last  indorsement  is 
an  indorsement  in  blank. 

A  bill  or  note  is  payable  to  order,  which  is  expressed  to 
be  so  payable,  or  is  payable  to  a  particular  person,  and 
does  not  contain  words  expressly  or  impliedly  prohibiting 
transfer  {x). 


(0  Code,  8.  20.  An  acceptor 
is  estopped  as  to  tiie  existence  of 
the  payee  where  the  bill  is  drawn 
payable  to  his  order,  and  as  to 
nis  capacity  to  indorse.  Code, 
8.  54  (2)  c. 

(u)  Code,  8.  7.  Formerly  there 
conld  not  be  alternative  payees. 
Blaekenhagcn  v.  Blundell,  2  B.  & 
A.  417. 

(v)  Code,  8.  5.  See  post,  Chapter 
on  Irkeoular  Instbuments. 

{w)  Code,  ss.  8  and  36.  At 
leairt  until  maturity,  as  the  trans- 
feree of  an  instrument  overdue 
does  not  acquire  a  new  and  inde- 


pendent title  ;  discharge  by  pay- 
ment must  be  made  by  or  on  be- 
half of  the  acceptor  or  maker  at 
maturity  to  the  nolder.  Sect.  69. 
A  bill  paid  before  maturity  is 
said  to  be  "retired,"  and  can 
generally  be  re-issued.  See  post, 
Chapter  on  Transfer,  and  Ex 
parU  Reid,  L.  R.,  14  Eq.,  p.  293. 
A  bill  or  note  may  also  be  dLs- 
charged  by  cancellation,  wrongful 
alteration,  waiver,  or  transfer  to 
acceptor  or  maker  on  maturity  in 
his  own  right. 

{x)  Code,  8.  8.    Formerly  a  bill 
or  note  was  not  negotiable  unleBs 
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CHAPTER       Where  a  bill  or  note,  either  originally  or  by  indorse- 
^*         ment,  is  payable  to  a  man's  order,  and  not  to  him  or  order, 
it   is   nevertheless  payable   to  hini  or  his  order   at  his 
option  (y). 

A  bill  or  note  payable  to  order  requires  indorsement  and 
delivery,  if  to  bearer  delivery  only,  in  order  to  negotiate  it. 

Sam  payable.  The  sum  for  which  a  bill  is  made  payable  is  usually 
written  in  the  body  of  the  bill  in  words  at  length,  the 
better  to  prevent  alteration ;  and  if  there  be  any  difference 
between  the  sum  in  the  body  and  the  sum  superscribed, 
the  sum  mentioned  in  the  body  will  be  taken  to  be  that  for 
which  the  bill  is  made  payable  (z) ;  when  the  figures 
express  a  lai^er  sum  thaa  the  words,  evidence  to  show  that 
the  difference  arose  from  an  accidental  omission  of  words,  is 
inadmissible  (a).  An  omission  in  the  body  may  be  aided  by 
the  superscription  (b). 

An  inaccurate,  but  intelligible,  statement  of  the  sum 
payable  will  not  vitiate.  Thus,  an  order,  or  promise  to  pay 
so  many  "pound,"  instead  of  "pounds,"  is  a  good  bill  or 
note  (c).  A  bill  for  "  twenty-five,  seventeen  shillings  and 
three,"  is  a  bill  for  251.  17«.  3(L  (d).  The  word  sterling 
means  sterling  in  that  part  of  the  United  Kingdom  where 
the  bill  is  payable  (e). 


it  contained  one  or  other  of  the 
words  "order*'  or  "bearer." 
Smith  V.  Ke^idall,  6  T.  R.  123  ;  1 
Esp.  231 ;  JB.  v.  Box,  6  Taunt. 
825  ;  R.  &  R.  300.  Since  a  bill 
or  note  payable  to  C.  is  payable 
to  him  or  order,  and  if  he  indorse 
in  blank,  payable  to  bearer,  it 
seems  immaterial  whether  or  not 
the  actual  words  "order"  or 
"bearer**  be  present  in  order  to 
make  a  bill  negotiable,  provided 
there  be  none  prohibiting  transfer. 
19  o  particular  form  of  words  (ex- 
cept for  cheques)  is  given  in  the 
Code  for  drawing'  a  bill  so  as  not 
to  be  negotiable,  but  such  a  foi-m 
is  given  to  constitute  a  restrictiye 
indorsement.  Sect  85.  Formerly, 
if  a  payee  indorsed  a  bill  or  note 
not  Dearing  the  word  "  order," 
he  made  himself,  but  not  the 
original  parties,  liable  to  the  in- 
dorsee. Hill  T.  LettriSy  1  Salk. 
183.  Perhaps  the  effect  of  words 
prohibiting  transfer  would  now 
have  the  same  effect  on  a  payee 
or  indorsee  who  indorses  notwith- 


standing. 

(y)  Code,  s.  8  (5).  A  bill 
drawn  payable  to  the  drawer's 
order,  has  been  held  payable  to 
him  or  his  order,  both  here  and 
in  America.  Smith  v.  M^Clure,  5 
East,  476  ;  2  Smith,  443  ;  Byles 
on  Bills,  6th  American  edition, 
132. 

(z)  Marius,  138  ;  Bcawes,  193  ; 
Saunderson  v.  Piper,  5  Bing.  N.C. 
425  ;  7  Scott,  408  ;  Code,  s.  9  (2). 
Figures  in  the  margin  have  been 
held  to  be  merely  a  memorandum, 
alteration  of  which  does  not  avoid. 
Oarrard  v.  Leuns,  L.  R.,  10  Q.  B. 
D.  30,  as  against  a  holder  in  due 
course. 

{a)  Saunderson  v.  Piper,  5  Bing. 
N.  C.  425  ;  7  Scott,  408. 

(b)  ElliaCa  case,  2  East,  P.  C, 
951  ;  1  Leach,  175. 

(c)  Rex  v.  Port,  Bayley,  12, 
6th  ed. 

id)  Phippsy,  Tanner,  5  C.  &  P. 
488. 

(«)  Taylor  y.  Booth,  1  C.  &  P. 
286. 
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VI. 


A  bill  or  note,  like  a  cheque,  may  now  be  drawn  or  made  Former  re- 
for  any  sum  of  money,  large  or  small ;  but  this  does  not  strictions  as 
extend  to  bank  notes,  or  promissory  notes  in  England  for  to  bills  or 


notes  for 


less  than  61,  payable  to  bearer  on  demand,  as  to  which  the  {•  TT^ 
7  Geo.  4,  0.  6,  s.  3,  and  the  9  Geo.  4,  c.  65,  s.  1,  are  still  in 
force  (/). 


soma. 


There  were  some  old  cases  tending  to  show  that  the  words  Value 
value  received  are  an  essential  part  of  a  bill  {g\  but  it  is  now  receired. 
well  settled  that  they  are  not  at  all  material  (A). 

It  has  been  indeed  laid  down  (t),  that  "  to  entitle  the 
holder  of  an  inland  bill  or  note  for  the  payment  of  20^.  or 
upwards,  to  recover  interest  and  damages  against  the  drawer, 
and  indorsor,  in  default  of  acceptance  or  payment,  it  shall 
contain  the  words  *  value  received ' "  {j).  But  it  is  conceived 
that  this  opinion  is  unfounded.  It  seems  to  rest  on  the 
assumption  that  a  protest  is  necessary  for  this  purpose,  and 
that  the  statutes  of  Will.  3  and  Anue  do  not  authorize  or 
direct  a  protest,  except  the  bill  be  expressed  te  be  made  for 
value  received.  But  it  has  been  decided  that  the  8th 
section  of  3  <b  4  Anne,  c.  9,  makes  a  protest  unnecessary 


(J)  Formerly  all  negotiable 
bills  or  notes  for  any  sum  under 
20.t.  were  made  void  by  the  48 
Geo.  3,  c.  88,  but  that  Act  is 
repealed  (saviug  existing  rights) 
bv  the  C<>de,  s.  96  and  sched.  2. 
ifegot table  bills  or  notes  for  more 
than  20f .  and  less  than  5/.  (except 
cheques  on  bankers,  23  &  24  Yict. 
c.  Ill,  8.  19,  now  repealed)  were 
also  void,  unless  they  specified 
the  name  and  abode  of  the  payer 
were  attested,  bore  date  at  or 
before  issue,  and  were  payable 
within  twenty-one  days,  but  not 
to  bearer  on  demand ;  neither 
could  they  be  negotiated  after 
date.  17  Geo.  3,  c.  30.  This 
Act  was  repealed  by  3  Geo.  4,  c. 
70,  but  revived  by  7  Geo.  4,  c.  6. 
This  latter  Act  exempted  cheques, 
but  sect.  3  imposes  a  penalty  of 
202.  on  issuing  a  promissory  note 
payable  to  bearer  on  demand  for 
less  than  hi.  The  9  Geo.  4,  c.  65, 
8.  1,  prohibits  the  circulation  of 
all  negotiable  bills  or  notes  in 
England  under  52.,  or  on  which 


less  than  52.  shall  remain  undis- 
charged, payable  to  bearer  on  de- 
mand, made  or  purporting  to  bo 
made  in  Scotland  or  Ireland,  or 
elsewhere  out  of  England.  Suet. 
4  again  exempted  drafts  on  bankers. 
The  17  Geo.  3,  c.  30,  after  being 
again  temporarily  repealed  by  26 
&  27  Yict.  c.  105,  the  operation 
of  which  was  extended  from  time 
to  time  by  various  Acts  down  to 
31st  Deceml)er,  1883  (see  46  k  47 
Yict.  c.  40),  is  at  last  finally  re- 
pealed by  the  Code,  s.  96  and 
sched.  2. 

{g)  CraTtUingion  y.  EvanSf  1 
Show,  5;  Yin.  Ab.  Bills  of 
Exch.  G.  2. 

(A)  JFhUe  V.  Ledioich,  Bayley, 
40,  6th  ed.  ;  4  Doug.  427  ;  OraiU 
V.  Da  Costa,  3  K  &  S.  351  ;  and 
see  Popplewill  v.  Wilson,  1  Stra. 
264,  and  infra,  note  (r). 

(t)  Chitty,  67. 

(;)  9&10Will.3,  c,  17;  3&4 
Anne,  c.  9,  s.  4,  both  now  re- 
pealed. 
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CHAPTER  for  this  purpose  (k) ;  and,  even  if  it  were  necessary  under 

^^' those  statutes,  in  bills  "where  those  words  are  expressed,  it 

would  not  be  necessary  where  they  are  not;  for,  upon  a 
careful  perusal  of  both  statutes,  it  wOl  appear  that  they 
only  apply  to  bills  expressed  to  be  for  value  received  ;  and 
the  6th  section  of  the  3  <b  4  Anne  distinctly  declares,  that  a 
protest  shall  not  be  necessary,  unless  the  words  ''value 
received"  appear  on  the  face  of  the  bill;  thus,  leaving 
bills  where  these  words  are  not  as  at  common  law :  and  at 
common  law  no  inland  bill  need  be  protested,  in  order  to 
charge  the  drawer  with  interest  and  damages  (l).  For  this 
purpose,  therefore  (if  the  statutes  made  any  difference),  a 
bill  would  be  more  readOy  effectual  without  these  words 
than  with  them. 

It  was  once  doubted  whether  an  action  of  debt  would  lie 
on  a  bill,  unless  the  consideration  were  expressed  (m).  But 
it  has  been  decided  that  debt  would  lie  although  the  con- 
sideration were  not  expressed  (n). 

The  words  "vcUtie  received*'  are  ambiguous,  where  the 
bill  is  drawn  payable  to  a  third  person ;  for  they  may  mean 
either  value  received,  by  the  drawer,  of  the  payee,  or  by  the 
acceptor  of  the  drawer.  But  the  first  is  the  more  probable 
interpretation ;  for  it  is  more  natural  ''  that  the  party  who 
draws  the  bill  should  inform  the  drawee  of  a  fact  which 
he  does  not  know,  than  of  one  of  which  he  must  be  well 
aware  "  (o). 

If,  however,  the  bill  is  drawn  payable  to  the  drawer's 
own  order,  the  words  "  value  received  "  must  mean  received 
by  the  acceptor  of  the  drawer ;  and  on  such  a  bill,  if  the 
declaration  stated  that  it  was  for  value  received  by  the 
drawer  it  would  have  been  a  variance  (  p).  "  Value  received," 
in  a  note,  means  received  by  the  maker  of  the  payee  {q). 


Other  state.         Though  the  nature  or  particulars  of  the  consideration 

mcnts  of  the    may  appear  on  the  bill  or  note,  it  was  not  necessary  to  state 

consideration,  j^  in  the  declaration,  or  it  might  be  stated  generally  as  value 

received  (r).     "  The  defendant," says  Maule,  J.,  "may  prove 


{k)  Windle  v.  Andrews^  2  B.  & 
A\.  696  ;  2  Stark.  425. 
(/)  Per  Bayley,  J.,  2  B.  &  A. 

701. 

(w)  Bishop  y.  Young,  2  B.  &  P. 
78  ;  PHddy  v.  Hcnbry,  3  D.  &  R. 
165;  1  B.  &C.  674. 

(»)  Hatch  Y,  Trays;  Watson  y, 
Kightly,  11  Ad.  &  K.  702  ;  3  Per. 
k  Dav.  408. 


(o)  Per  Lord  Ellenborongh,  in 
Grant  v.  Da  Costa,  3  M.  &  Sel. 
351. 

ip)  Highmore  v.  Primrose,  6  M. 
&  S.  65. 

{q)  Clayton  v.  Oosling,  6  B.  & 
C.  361;  8D.  &B.  110. 

(r)  Coombs  v.  Ingram,  4  D.  & 
R.  211  ;  Bond  v.  Stcekdalt,  7  D. 
k  R.  140  ;  Code,  s.  8  (3). 
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that  the  note  was  given  for  a  different  consideration,  or    CHAPTER 
without  any  consideration  at  all "  («). 


But  it  has  been  held  that  the  defendant  will  not  be 
allowed  to  contradict  his  written  admission  on  the  note,  of 
the  nature  of  the  consideration.  Where  a  note  was  given 
by  an  administratrix,  and  expressed  to  be  '*  for  value  received 
by  my  late  husband,"  she  was  not  allowed  to  show  that  the 
note  was  given  only  as  an  indemnity,  and  that  the  payee 
had  not  been  damnified  {t), 

A  bill  may  be  accepted  while  incomplete,  as  before  it  has  Signature  of 
been   signed   by  the  drawer,  Code,  s.   18 ;  but   until   the  *^e  drawer, 
drawer's  signature  be  added,  a  bill  payable  "  to  my  order," 
though  accepted,  has  been  held  to  be  of  no  force,  either  as 
a  bill  or  a  note  {u). 

The  signature  of  the  drawer  or  maker  of  a  bill  or  note 
is  usually  subscribed  in  the  right-hand  comer;  but  it  is 
sufficient  if  written  in  any  other  part  Thus  "  I,  J.  S., 
-promise  to  pay,"  has  been  held  a  sufficient  signature  of  a 
promissory  note  (w).  A  man  who  cannot  write  may  sign  a 
bill  by  his  mark  {w). 

An  allegation  in  pleading  that  a  paity  made  his  bill  or 
note  was  sufficient,  without  alleging  that  he  signed  it,  for 
making  implies  signing  {x). 

If  a  deed  be  first  executed,  and  then  written  or  filled  up, 
the  deed  is  void  {y)\  but  it  is  otherwise  with  a  bill  of 
exchange.  For,  if  a  stamped  paper  be  signed,  leaving 
blanks  for  the  date,  sum,  time  when  payable,  and  name  of 
the  drawee,  the  drawer  will  be  chargeable  for  any  sum 
afterwards  inserted  within  the  amount  warranted  by  the 
stamp.  It  is  a  letter  of  credit  for  an  indefinite  but  not  un- 
limited sum  (z). 


•  (a)  Abbott  y.  Hendrich,  1  M.  Sc 
G.  796;  2  Scott,  N.  R.  183. 
Where  the  note  on  the  face  of  it 
purported  to  be  given  for  **  value 
received  in  Pennance  shares  pur- 
suant to  annexed  contract,*'  it 
was  held  unnecessary  to  put  in 
any  contract.  Fox  y.  FrUh,  Car. 
k  M.  502. 

(t)  Eidout  V.  BristoWj  1  C.  &  J. 
231 ;  1  Tyr.  84  ;  and  see  EdvxLrda 
V.  Jonea,  2  M.  &  W.  414  ;  5  Dowl. 
685 ;  7  C.  &  P.  633. 

(«)  McCall  V.  Taylor,  84  L.  J., 
C.  P.  365.  dntU  completed  it  is 
of  no  force.  Code,  s.  20.  In 
Carter  v.  IVTiiUy  20  Ch.  D-  225, 

B.B«E. 


this  was  done  after  the  acceptor's 
death.  Stoemger  v.  S,  E.  Rail' 
waij,  3  K  &  B.  553  ;  Goldsmid  v. 
Hampton,  5  C.  B.,  N.  S.  94  ;  27 
L.  J.,  C.  P.  286. 

(t?)  Taylor  v.  Dobbins,  1  Stra. 
399  ;  Saunderson  v.  Jackson,  2  B. 
k  P.  238. 

{ic)  George  v.  Surry,  1  M.  k  M. 
516. 

(x)  Elliott  V.  Coieper,  1  Stra. 
609 ;  2  Ld.  Raym.  1376;  8  Mod. 
807  ;  Erskine  y.  Murray,  2  Ld. 
Baym.  1542  ;  1  Bam.  88. 

{y)  Cora.  Dig.  Fait.  (A.)  1. 

(2)  Code,  s.  20  ;  Collis  v.  EmeU, 
I  H.  BL  313 ;  Rimcll  v.  Lang- 
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CHAPTRR       A  bill  of  exchange  being  in  its  original  a  letter,  should 

^'         be  properly  address^  to  the  drawee  (a).     But  where  a  bill 

Direction  to    ^^  made  payable  "at  No.  1,  Wilmot  Street,  opposite  the 

the  drawee.     Lamb,  Bethnal   Green,  London,"  without   mentioning  the 

drawee's  name,  and  the  defendant  accepted  it,  he  was  not 

allowed  to  make  the  objection  (6).     But  a  bill  cannot  be 

addressed  to  one  man  and  accepted  by  another  (c). 

Alternative  or  A  bill  may  be  addressed  to  two  or  more  drawees,  whether 
successive  they  be  partners  or  not,  but  cannot  be  addressed  to  two  or 
drawees.  more  in  the  alternative  or  in  succession  {d). 

If  the  word  at  precede  the  drawee's  name,  whether  in- 
serted ignorantly  or  fraudulently,  the  instrument  is  still  a 
bill  of  exchange  {e).  A  bill  may  be  directed  to  the  drawer 
himself,  though  it  is,  iu   that  case,  rather  a  note  than  a 

bill  (/). 

OC  the  place  If  the  drawer  intends  that  the  bill  should  be  payable  at 
where  madej  a  particular  place,  he  may  insert  such  a  direction.  Unless 
payable  bj  ^^^q  words  "  only  and  not  elsewhere  "  appear  in  the  accept- 
auce,  the  acceptance  will  be  general,  since  I  <b  2  Geo.  4, 
c.  78,  now  repealed,  so  as  to  charge  the  acceptor  (g).  The 
drawer  himself  cannot  be  charged,  imless  the  bill  have 
been  presented  at  the  place  where  the  drawer  himself  made 
it  payable  (h).  This  statute  did  not  apply  to  promissory 
notes ;  and  therefore,  if  any  place  of  payment  be  mentioned 
in  the  body  of  a  note,  it  is  part  of  the  contract.  The  place 
of  payment  must  be  described  in  the  pleadings,  and  a 
presentment  there  is  essential,  in  order  to  charge  the  maker 


the  drawer. 


staffct  2  Dougl.  496  ;  Snaith  v. 
Miiigai/,  1  M.  &  S.  87  ;  Leslie  r. 
Hastings,  1  M.  &  R.  119  ;  Molloy 
V.  Delves,  7  Bing.  428  ;  6  M.  &  P. 
275  ;  4  C.  &  P.  492 ;  Barker  v. 
SteriUj  9  Exch.  684  ;  Garrard  v. 
Lewis,  L-  R.,  10  Q.  B.  D.  30; 
Jfogarth  v.  Latham,  L.  R.,  3  Q. 
B.  D.  648. 

(a)  Peto  V.  Reynolds,  9  Exch. 
410  ;  11  Exch.  418,  in  error. 

(6)  Gray  v.  Milner,  8  Taunt. 
789  ;  8  Moore,  90. 

(c)  Davis  V.  Clarke,  13  L.  J., 
Q.  B.  805;  6  Q.  B.  16;  Code, 
ss.  6  and  17. 

id)  Code,  8.  6.  Where,  how- 
ever, a  bill  a'Ulressed  to  A.,  or  in 
his  absence  to  B.,  was  accepted 
by  A.,  Dnd  the  pleadings  did  not 
disclose  the  flaw,  Lord  Holt  held 
the  defendant  liable.     Anon.,  12 


Mod.  447. 

(e)  ShtUtUvDorth  v.  Stephens^  1 
Camp.  407 ;  Hex  r.  Hunter,  R.  k 
R.  C.  C.  511 ;  Allan  y.  Maicaon, 
4  Camp.  115. 

(/)  Block  r.  Bell,  1  M.  &  Rob, 
149  ;  Starke  y.  Cheesman,  Carth. 
509  ;  Dehers  y.  Harriot,  1  Show. 
168 ;  Robimon  v.  Bland,  2  Burr. 
1077  ;  Joeelyn  v.  Laserre,  Fort 
282  ;  see  Davis  y.  Clarke,  6  Q.  B. 
16  ;  Byles  on  Bills,  6th  American 
edition,  p.  139  ;  Code,  s.  5. 

07)  Code,  8.  19  ;  Selby  y.  Eden, 
3  Bing.  611 ;  11  Moore,  511 ; 
Fayle  v.  Bird,  6  B.  &  C.  531  ;  9 
Dowl.  k  R.  639. 

[h)  Code,  8.  45  (4) ;  Gibbs  v. 
Mather,  in  error,  8  Bing.  214 ;  1 
M.  k  Scott,  387  ;  2  C.  &  J.  254 ; 
Hodge  y.  Fillis,  8  Camp.  463. 
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or  any  other  party  (t).     But,  where  the  place  of  pajrment    CHAPTER 
is  merely  stated  in  a  memorandum  at  the  foot  or  in  the  ' 

margin  of  the  note,  by  way  of  direction,  it  need  not  be 
noticed  in  pleading,  and  presentment  there,  though  it  is 
sufficient  {/),  is  not  essential  {k). 

But  where  the  whole  note  was  printed  (except  the  names, 
duties,  and  sum),  and  a  place  of  payment  was  also  printed 
at  the  bottom  of  the  note,  Lord  Ellenborough  held  that  a 
special  presentment  at  this  particular  place  was  necessary  (/). 
If  the  drawer  of  a  bill  makes  it  payable  at  his  own  house, 
that  circumstance  is  evidence  of  its  being  an  accommodation 
bill  (m). 

Notes  of  the  branches  of  the  Bank  of  England  are  pay- 
able at  the  Bank  in  London ;  but  none  of  their  notes  are 
payable  at  a  branch  bank,  unless  specially  made  payable 
at  such  branch  (n). 

The  direction  to  place  to  account  is  unnecessary  (o). 


Direction  to 
place  to 

A  bill  is  sometimes  directed  to  be  paid  "  as  per  advice  y  *'  w  ^  »! 
sometimes  ^^ without  further  advice;**  sometimes  ^'toith  ot^^^^iq^^*. 
without  further  advice;"  and   sometimes,  and   more  com- 
monly, without  any  of  these  words.     In  the  first  case,  it  is 
said  the  drawee  is  not  justified  in  paying  without  further 
advice  (p). 

The  drawer  of  a  bill  and  the  indorser  of  a  bill  or  note  Stipulations 
may  vary  his  contract  so  as  either  to  inci'easo  or  diminish  by  drawer  or 
his  liability  to  all  parties,  by  an  express  stipulation  inserted  ii^dorser. 
in  the  instrument      He  may  entirely  negative   his  own 
liability,  or  confine  it  to  certain  cases,  or  on  the  other  hand 


(i)  Sanderson  v.  Bowes,  14  East, 
500  ;  JRoche  v.  Campbell,  3  Camp. 
247;  Codo,  8.  87(1). 

(j)  Fife  r,  Itouiui,  1861  (qu. 
reported). 

(k)  Code,  8.  87  (3) ;  Price  v. 
Mitchell,  4  Camp.  200 ;  Exon  v. 
Mussell,  4  M.  &  S.  506  ;  Williams 
V.  WaHng,  10  B.  &  C.  2  ;  5  M.  & 
K. 9.  Butin Hardy Y.  Woodroffe, 
2  Stark.  819,  and  in  Sproule  v. 
Zegg,  3  Stark.  156,  Lord  Tenter- 
den  held  that  the  note  might  be 
described  as  made  payable  at  a 
place  mentioned  iu  the  memo- 
randum only. 


(0  Treeothick  v.  Bdwin,  1  Stark. 
468. 

{m)  Sharp  v.  Baileij,  8  B.  &  C. 
44  ;  4  M.  &  R.  4. 

(n)  8  &  4  Will.  4,  c.  98,  s.  6, 
which  they  must  now  be  if  issued 
there.     Ibid.,  s.  4. 

(o)  Laing  v.  Barclay,  1  B.  &  C. 
398  ;  2  D.  &  R.  530. 

{p)  Chitty,  162,  9th  ed.  But 
the  order  to  pay  must  be  uncon- 
ditional (though  it  ma^  be  con- 
ditionally accepted),  or  it  will  not 
be  a  bill  of  exchange.  Code,  s^  3 
and  19. 
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Foi-m  of  JBUU  and  Ifote$. 


CHAPTER   enlarge  it  by  waiving  some  of  the  holder's  duties,  as,  for 
•         instance,  presentment,  notice  of  dishonour,  &c.  (q). 


(q)  Code,  as.  16  and  21.  Phip- 
3on  V.  Kelner,  4  Camp.  285 ; 
Burgh  v.  Legge,  6  M.  &  W.  418  ; 
Breti  V.  Levelt,  13  East,  214.  A 
parol  agreement  affecting  the  de- 
livery may  be  good  as  between 
immediate  parties  or  remote 
other  than  a  holder  in  dac  course. 
Sect.  21  (2)  b.  To  affect  such 
a  holder  the  special  terms  must 
appear   on   the    bill.      Pike   v. 


Street,  1  M.  &  M.  226,  was  not 
followed  in  Abrey  v.  Crux^  L.  K., 
5  C.  P.  37  ;  but  seems  to  be  in 
accordance  with  sect  21  (2).  The 
common  mode  of  indorsing  so  as 
to  decline  liability  is  by  adding 
the  words  **  sans  reeoiii's"  to  the 
indorsement.  As  to  a  qnalitied 
acceptance,  see  post,  Chapter  on 

ACCEPTANCIS. 
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CHAPTER  VII. 

OF  AMBIGUOUS,  CONDITIONAL,  AND  OTHERWISE 
IRREGULAR  INSTRUMENTS. 


Note  payable  to  the  Maker .  101 
Equivocal  Instruments  .  .  101 
Bills  and  Notes  must  he  for 

Paym.ent   of  a  Sum  of 

Money  and  for  that  only .  103 
And  for  Money  in  Specie  .  104 
And  for  a  Sum  certain  .  .  104 
And  for  Payment  of  it  .  .  104 
Must  not  suspend  FayTuent 

on  a  Condition ....  104 
Period  of  Payment  may  be 

uncertain  if  inevitable    .  106 


Where  several    Makers  or 

several  Payees  are  respec- . 

tively  liable  or  entitled  in 

the  alternative  .  .  .  .107 
Must  not  be  made  payable 

out  of  a  particular  Fund  107 
Irregular  Bill  or  Note  may 

be  an  Agreement  .  .  .  108 
Debentures, PolideSfCoupons 

aiid  Scrip 108 

Bank  Post  BilU  .  .  .  .  108 
Letters  of  Credit  and  CHr^ 

cular  Notes 109 


CHAPTER 

vir. 


A  NOTE  cannot  of  course  be  made  by  a  man  to  himself  i^ote  payable 
without  more.  Neither  can  it  be  made  to  himself  and  to  the  maker, 
another  man  (a). 

But  a  note  made  payable  to  the  maker's  order  becomes, 
in  legal  effect^  when  indorsed  in  blank,  a  note  payable  to 
bearer  {h)  ;  and  when  specially  indorsed,  a  note  payable  to 
the  indorsee  or  order  (c). 

Where  in  a  bill  drawer  and  drawee  are  the  same  person,  Ambigaoas 
or  where  the  drawee  is  a  fictitious  person  or  incapable  of  instrumenU 


(a)  See  MoffaU  v.  Van  Millin' 
en,  2  B.  &  P.  124,  n. ;  Afain- 
waring  v.  Newman^  ibid.  120 ; 
and  see  Tea^ue  v.  ffubbard^  8  B. 
&  C.  345.  It  was  formerly  a 
doubt  whether  a  note  promising 
to  pay  to  the  maker's  oAier,  or  to 
the  maker  or  order,  were  a  note 
within  the  statute.  Such  a  note 
was  sued  on  in  Jlichards  y.  Macey, 
14  M.  &  W.  484.  It  should  on 
principle  seem,  when  indorsed  by 
the  maker  in  blank,  to  be  in  legal 
effect  a  note  payable  to  l>earer. 
So  decided  by  the  Court  of  C.  P. 


since  these  observations  were  writ- 
ten. Browne  v.  De  Winton^  17 
L,  J.,  C.  P.  281  ;  6  C.  B.  336. 
A  bill  of  exchange  drawn  and 
accepted  by  the  same  parties  is  in 
strictness  rather  a  promissoiy 
note,  though  capable  of  being 
treated  as  a  bill.  JVilliams  v. 
Ayers,  L.  R.,  3  Ap.  Ca.  133. 

(6)  Code,  8.  83  (2) ;  Browne  ▼. 
Be  Winton,  17  L.  J.,  C.  P.  280 ; 
6  C.  B.  336. 

(e)  Gay  v.  Lander y  17  h,  J.| 
0.  P.  287  ;  6  a  a  336. 
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^^vn^^^   contracting,  or  it  should  seem  in  general  where  an  instru* 

•         ment  is  made  in  terms  so  ambiguous  that  it  is  doubtful 

whether  it  be  a  bill  of  exchange  or  a  promissoiy  note,  the 
holder  may  treat  it  as  either  at  his  option  ((f). 

Thus,  where  for  goods  sold  and  delivered  the  defendant 
gave  the  plaintiff  an  instrument  in  the  following  form  : — 

£U:  lU  5rf. 

Londoftf  5th  Avgustf  1833. 
Three  months  after  date  I  promise   to  pay  Mr.  John 
Bury,  or  order,  forty-four  pounds  eleven  shillings  and  five 
pence,  value  received. 
J.  B.  Grutherot,  John  Bury. 

35,  Montague  Place, 
Bedford  Place. 

and  Grutherot's  name  was  written  across  the  instrument 
as  an  acceptance,  and  Bury's  name  on  the  back  as  an  in- 
dorsement, it  was  held  that  the  plaintiff  might  treat  the 
defendant  Bury  either  as  a  drawer  of  a  bill  or  maker  of  a 
note,  and  therefore  was  not  bound  to  give  him  notice  of 
dishonour  (e). 
So  where  an  instrument  was  in  the  following  form  :—* 

2lst  October,  1804. 
Two  months  after  date  pay  to  the  order  of  John  Jenkins, 
£78  :  11«.,  value  received. 

Thomas  Stephens. 
At  Messrs.  John  Morson  Si  Co. 

Lord  Ellenborough  held    that  it  was  properly  a   bill   of 
exchange,  but  that  perhaps  it  might  have  been  treated  as 
a  promissory  note,  at  the  option  of  the  holder  (/ ). 
A  man  may  draw  a  bill  on  himself  (^),   and  of  that 


{d)  Code,  8.  5  (2).  POo  v. 
HcynoldSj  9  Exch.  410 ;  ArmfieJd 
v.  Allport,  27  L.  J.,  Exch.  42; 
Fielder  r.  Marshall,  80  L.  J., 
C.  P.  158  ;  9  C.  B.  (N.  S.)  606 ; 
and  a  Court  of  law,  in  furtherance 
of  justice  and  the  intentions  of  the 
parties,  will  be  astute  to  put  Ruch 
a  construction  nx)on  it,  ut  res 
maffis  valeat.  But  still,  if  it  be  a 
mere  inchoate  instrument,  it  is 
(until  completed)  neither  a  bill  of 
exchange  nor  a  promissory  note. 
See  M'Call  v.  Taylxn-,  34  L.  J. 
865,  and  the  preceding  chapter. 


(c)  Edis  v.  Btiry,  6  B.  &  C. 
438  ;  9  D.  &  R.  492  ;  fsea  Edwards 
V.  Dick,  4  B.  &  Aid.  212 ;  Block 
V.  Bell,  1  M.  &  Rob.  149;  see 
Dickenson  v.  Teague,  4  Tynv'h. 
450  ;  1  C,  M.  &  R.  241 ;  Lloyd 
v.  Oliver,  18  Q.  B.  471. 

(/)  ShuUletoorth  v.  Stephens,  1 
Camp.  407  ;  Allan  v.  Mawson,  4 
Camp.  116 ;  Gray  v.  Milner,  8 
Taunt  739;  8  B.  Moore,  90; 
Bex  T.  Hunter,  R.  &  R.  C.  C. 
611 ;  Armfieldy,  Allport,  27  L.  J., 
Exch.  42. 

{g)  Starke   v.   Cheesman,   Car. 
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opinion  were  all  the  judges  of  the  C.  P.  (A).    Perhaps  such    CHAPTER 

a  bill  would  be  good  where  the  drawer  draws  on  himself * 

payable  to  his  own  order  (k) ;  and  a  bill  is  sometimes  drawn 
payable  to  the  drawee's  order.  It  is  conceived  that  in  the 
latter  case,  as  well  as  the  former,  the  instrument  might, 
when  accepted,  be  declared  on  as  a  promissory  note  of  the 
drawee.  But  a  bill  payable  to  the  drawee's  oixier  was  for- 
merly not  a  bill  of  exchange  (/). 

If  a  man  draw  a  bill  upon  himself,  it  may  be  treated  by 
the  holder  as  a  note  (m).  So  may  a  bill  dmwn  by  a  banking 
company  in  one  place  on  the  same  banking  company  in 
anodier  place  (n). 

An  instrument  which  directs  the  drawee  to  pay  wUliout 
acceptance,  is  nevertheless  a  bill  of  exchange  (o). 

A  note  written  by  the  creditor  to  his  debtor  at  the  foot 
of  the  creditor's  account,  requesting  the  debtor  to  pay  that 
account  to  the  creditor's  agent,  has  been  held  not  a  bill  of 
exchange,  nor  an  order  for  the  payment  of  money  within 
the  Stamp  Act  (  p). 

Bills  and  notes  must  be  for  payment  of  money  only,  and  ^^^^^  ^^^ 
not  for  the  pajrment    of  money  and  the  performance  of  ^^^^^™^^,5 
some  other  act.     Therefore  (7),  a  note  to  deliver  up  horses  ment  of  a 
and  a  wharf,  and  pay  money  at  a  particular  day,  was  held  certain  sum  of 
no  promissory  note.     Nor  must  a  bill  or  note   be  in  the  money  only. 


tliew,  508 ;  Deliers  v.  Hamot^  1 
Show.  163  ;  Robinson  v.  Btand^  2 
Burr.  1077. 

(A)  Magor  v.  nammond,  C.  P. 
cited  by  Bayley,  J.,  9  B.  &  C. 
364 ;  and  see  JRoach  v.  Ostler^  1 
Man.  k  R.  120 ;  Bjles  on  BillA, 
6th  American  edition,  p.  144. 

(k)  1  Pardessus,  351. 

Id  Reg.  V.  BartUtt,  2  M.  & 
Bob.  362.  See  Peto  v.  Reynolds^ 
9  £xch.  410.  See  now  Code, 
8.  5. 

(»i)  Rocuh  V.  Ostler,  1  M.  &  R 
120. 

(n)  Miller  v.  Tlumson^  3  M.  k 
G.  576. 

(0)  Reg.  V.  Kinnear,  2  M.  & 
Rob.  117  ;  Miller  v.  Thomson,  8 
M.  k  G.  576. 

( p)  Norris  r.  Soloinon,  2  M.  & 
Rob.  266.  But  in  America  it  bas 
1)een  held  that  an  indorsement  on 
a  Ixmd  or  promissory  note  order- 
ing  the  contents  to  l^e  paid  to 


order  is  a  good  bill  of  excbange. 
Byles  on  Bill?,  6th  American  edi- 
tion, p.  144. 

{q)  Martin  v.  Cluiuntry,  2  Stra. 
1271 ;  Mojre  v.  VanliUe,  B.  N.  P. 
272,  5th  ed.  ;  FoUett  v.  MoorCy  19 
L.  J.,  £xch.  6 ;  4  £xch.  410.  In 
this  case  a  note,  agreeing  also  to 
give  real  security,  was  held  void 
as  a  note.  But  a  note  reciting 
that  real  security  had  been  given 
is  a  good  note,  and  required  only 
a  note  stamp.  Pancourt  v.  Thome, 
9  Q.  B.  312.  See  ante,  Chapter 
1 V.  An  instrument  in  this  form, 
"  I  promise  to  pay  C.  A.  D.  or 
bearer  on  demand  the  sum  of  1 61. 
at  sight,  by  giving  up  clothes  and 
papers,  ^c,"  was  held  a  good 
promissory  note,  it  being  con- 
sidered that  the  latter  words  im- 
ported the  consideration  already 
received  by  the  maker.  JHxoih 
y.  Nuttalk  I  C.  U.  k  R.  807  ; 
6  C.  ft  P,  820, 
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C^^^TBB  alternative,  as  to  pay  a  sum  of  money,  or  render  A.  B.  to 


And  for 
moDej  in 
tpeeief  or 
in  legal 
currency. 

And  for  a 
certain. 


prison  (r). 

And  it  must  be  for  money  in  tpecie  or  legal  currency ; 
therefore  a  promise  to  pay  in  three  good  East  India 
bonds  («)  is  not  a  promissory  note. 

g^^^Q  And  the  sum  must  be  certain,  not  susceptible  of  contin- 
gent or  indefinite  additions.  Therefore,  where  an  instru- 
ment promised  to  pay  J.  S.  the  sum  of  65^.  with  lawful 
interest  for  the  same,  and  all  other  siuns  which  should  be 
due  to  him.  Lord  Ellenborough  held  that  it  was  not  a 
promissory  note,  even  for  the  sixty-five  pounds  (ti).  Nor 
must  the  sum  payable  be  subject  to  indefinite  or  contingent 
deductions.  Thus,  where  the  defendant  promised  to  pay 
400^.  to  the  representatives  of  J.  S.,  first  deducting  thereout 
any  interest  or  money  J.  S.  might  owe  to  the  defendant,  it 
was  held  no  promissory  note  (or). 


And  for  the 
payment  of 
money. 


And  for  the  payment  of  money.  Where  the  instrument 
contains  a  stipulation  that  the  money  or  a  portion  of  it 
shall  be  paid  by  a  set-off,  it  is  no  promissory  note  (y). 


Must  not  sue-  A  bill  of  exchange  must  be  drawn  unconditionally, 
pcnd  payment  though  the  acceptor  may  make  his  acceptance  conditional, 
on  a  condition,  j^u^j  ^^  drawer  and  indorsers  may  qualify  in  any  way  they 
please  their  contingent  liability,  provided  the  payee  or  in- 
dorsee choose  to  take  the  bill  under  those  terms ;  so  in  a 
promissory  note  the  promise  must  be  to  pay  absolutely  and 
at  all  events ;  and  payment  must  not  depend  upon  a  con- 
tingency ;  for,  as  observed  by  Lord  Kenyon  («),  "  It  would 
perplex  commercial  transactions,  if  paper  securities  of  this 
kind  were  issued  into  the  world,  encumbered  with  condi- 
tions and  contingencies,  and  if  the  persons  to  whom  they 


(r)  Smith  v.  Bohetne,  Gilb.  Ca. 
L.  &  £.  93 ;  cited  Lord  Raym. 
1396.     Code,  s.  17. 

(«)  Bull.  N.  P.  272.  The  same 
has  been  held  of  a  promise  to  pay 
in  cash  or  Bank  of  England  notes. 
Ex  parte  Imeon,  2  Rose,  225.  But 
since  3  &  4  Will  4,  c.  98,  Bank 
of  England  notes  have  been  a 
legal  tender  for  sums  over  5^. 
The  present  Tender  Act,  83  &  34 
Vict.  c.  10,  legalizes  bank  notes 
or  gold  to  any  amount,  but  limits 
silver  to  40«.  and  copper,  or  as  it 
ia  now  bronze  coinage,  to  l5. 


{u)  Smith  V.  Nightingale^  2 
Stark.  375 ;  Bolton  v.  DrtgdaJCf 
4  B.  k  Ad.  619  ;  1  N.  &  M.  412. 

{r\  Smith  v.  NightiiigaXey  2 
Stark.  275 ;  Barlow  v.  Broadhnrst, 
4  B.  Moore,  471  ;  and  see  Leeds 
y,  Lancashire,  2  Camp.  205  ;  Bol- 
ton T.  DugdaUy  4  B.  &  Ad.  619 ; 
1  N.  &  M.  412  ;  2  Blish.  79 ; 
Ayrey  v.  Feamsides,  4  M.  &  W. 
168. 

(v)  Davies  v.  JVilkinson,  10  A. 
&  £.  98  ;  2  P.  &  D.  256. 

(z)  Carlos  v.  Fancourt^  5  T.  R, 
482. 
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■were  offered  in  negotiation  Vere  obliged  to  inquire  when    ^^^^^^ 

these  uncertain  events  would  probably  be  reduced  to  a  cer- ' 

tainty.*'  Besides,  the  recognition  of  conditional  promissory 
notes  would  make  a  variety  of  conditional  promises  in 
writing  valid,  without  evidence  of  consideration,  and  thus 
materially  infringe  on  an  established  and  very  salutary 
rule  of  law  (a).  Thus,  a  note  to  this  effect,  "  We  promise 
to  pay  A.  B.  116^.  11*.  value  received,  on  the  death  of 
George  Henshaw,  provided  he  leaves  either  of  us  suffi- 
cient to  pay  that  said  sum,  or  if  we  otherwise  shall  be  able 
to  pay  it,"  is  not  a  promissory  note  within  the  statute  (b). 
So,  a  written  engagement  to  pay  a  certain  sum  so  many 
days  ailer  the  defendant's  marriage,  is  no  promissory  note, 
for,  possibly,  he  never  may  marry  (c).  So,  a  paper, 
whereby  the  defendants  promised  to  pay  the  plaintiffs,  or 
order,  the  sum  of  13/.,  for  value  received,  with  interest  at 
6/.  per  cent.,  "  and  all  fines  according  to  the  rule,"  cannot 
be  sued  on  as  a  promissory  note  (d).  So,  an  order  pay- 
able, "  Provided  the  terms  mentioncKi  in  certain  letters, 
written  by  the  drawer,  were  complied  with,"  is  no  bill  {e). 
So  a  note  promising  to  pay,  *'  On  the  sale  or  produce  of  the 
White  Hart,  St  Alban's,  Herts,  and  the  goods,  &c.,  value 
received,"  is  not  a  promissory  note,  though  it  be  averred 
that,  before  action  brought,  the  White  Hart  and  the  goods 
were  sold  (/).  The  following  instrument  was  held  not  to 
be  a  note :  "  Borrowed  and  received  of  A.  the  sum  of 
200/.  in  three  drafts,  by  B.  dated  as  under,  payable  to  us 
on  C,  which  we  promise  to  pay  to  the  said  A.,  with  in- 
terest" The  instrument  then  specified  the  drafts  which 
fell  due  at  a  future  day.  Lord  EUenborough  observed, 
"  There  can  be  no  doubt  that  the  money  was  not  payable 
immediately,  and  that  it  was  not  to  be  paid  at  all,  unless 
the  drafts  were  honoured"  (g).  So,  an  order  to  pay  at 
thirty  days  after  the  arrival  of  the  ship  Paragon  at  Cal- 
cutta, was  held  to  be  no  bill    of  exchange  (h).      So,  an 


(a)  See  Pearson  v.  Garrett,  4 
Mod.  242. 

(6)  Roberts  v.  PeakCy  1  Burr. 
823*;  Leeds  v.  Lancashire,  2  Camp. 
205. 

(e)  Beardsleyy.  Baldwin,  2  Strn. 
1151  ;  and  see  Pearson  v.  O'arrcU, 
4  Mod.  242 ;  Comb.  227,  which 
was  before  the  statute  8  &  4 
Aoue,  c.  9. 

{d)  Ayrey  y.  FtamsideSf  4  M. 
k  W.  168: 

{e)  Kingston  v.  Long,  Bayley, 


16,  6th  ed. 

(/)  Hill  v.  Halford,  2  B.  &  P. 
413. 

{g)  Williamson  v.  Bennett,  2 
Camp.  417 ;  and  see  Clarke  r. 
Perceval,  2  B.  &  Ad.  660 ;  Shen- 
ton  V.  James,  5  Q.  B.  199  ;  Drury 
V.  Macaulay,  16  M.  &  W.  146; 
Alexander  y.  Thomas,  16  Q.  B. 
333  ;  Stonn  v.  Stirling,  8  E.  & 
B.  832 ;  Cowie  v.  Stirling,  6  £.  & 
B.  333. 

(h)  Palmer  v.  Pratt,  2  Bing. 
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order  to  pay  "  14/.  3«.  out  of  the  fifth  payment,  when  it 
should  be  due,  and  should  be  allowed  by  J.  S."  is  no  bill 
of  exchange  (t).  But,  ''  I  promise  to  pay  to  J.  S.,  or  his 
order,  at  three  months  after  date,  as  per  memorandum  of 
agreement,"  was  held  to  be  a  promissory  note,  and  that 
if  the  agreement  made  the  promise  conditional,  the  de- 
fendant ought  to  have  shown  it  by  setting  it  out  in  his 
plea  (h). 

An  instrument  in  this  form,  ^'At  twelve  months  I 
promise  to  pay  A.  B.  500/.  to  be  held  by  them  as  col- 
lateral security  for  any  monies  now  owing  to  them  by 
J.  M.,  which  they  may  be  unable  to  recover  on  realising 
the  securities  they  now  hold  and  others  which  may  be 
placed  in  their  hands  by  him,"  is  no  promissory  note  (/). 


Period  of  pay  But  it  is  not  material  that  the  time  when  the  event  may 
meat  may  be  happen  is  uncertain,  provided  it  must  happen  at  some  time 
S!l^^-Kii**  or  other;  thus,  a  note  payable  on  the  death  of  A.  B.,  or  of 
the  maker,  is  good  (w).  So,  a  note  payable  when  a  King's 
ship  shall  be  paid  off,  has  been  held  to  be  a  good  note,  the 
Court  of  Error  observing,  "The  paying  off  of  the  ship  is  a 
thing  of  a  public  nature  "  (n).  But  it  is  said  (o),  that  tha 
Court  below  assigned  as  a  reason  that  the  ship  would  cer- 
tainly be  paid  off  one  time  or  other  (/?).  The  contingency, 
in  order  to  vitiate  the  note  as  such,  must  be  appai*ent  on 
the  face  of  the  instrument  {q)»  A  promissory  note  payable 
with  interest  twelve  months  after  notice,  is  not  to  be  con- 
sidered as  payable  on  a  contingency,  and  is,  couEequently, 
valid  (r) 


incyitable. 


185 ;  9  Moo.  858  ;  Clarke  v.  Per- 
ceval, 2  B.  &  Ad.  660  ;  Worhy  v. 
Harrison,  5  Nev.  &  M.  173  ;  3  A. 
&  K  669. 

(i)  Haydock  v.  ZyTich,  2  Ld. 
Baym.  1563. 

{k)  Jury  V.  Baler,  E.,  B.  &  E. 
459. 

(i)  JRobins  v.  Ifay,  11  A.  &  E. 
214 ;  8  Per.  &  D.  147 ;  3  Jurist, 
1188. 

{m)  Cooke  v.  Colchan,  2  Stra. 
1217  ;  JRoffey  v.  Oreenwell,  2  Per. 
&  Dav.  365  ;  10  A.  &  £.  222 ; 
Code,  8.  11  (2). 

(m)  Andrews  v.  Franklin,!  Stra. 
24  ;  Spans  v.  Undencood,  1  Wilj. 
262. 

(o)  And   see    HaussouUicr  v. 


HaHsink,  7  T.  R.  733 ;  Dixcn  v. 
NuttalL  6  C.  &  P.  820  ;  1  C,  M. 
&  R.  307  ;  Gvs8  v.  Kelson,  1  Burr. 
226.  *'  1  proniiso  to  pay  or  cause 
to  be  paia,*^  is  a  good  note,  tlie 
alternative  expression  importing 
the  same  tiling.  Lovell  v.  Bill, 
6  C.  &  P.  238. 

ip)  Colehan  v.  Cooke,  Willes, 
399  ;  1  Selw.  N.  P.  375.  A  note 
to  an  infant,  payable  when  lie 
shall  come  of  a^e,  has  been  held 
cood,  if  it  specify  the  particular 
day.  Goss  v.  Nelson,  1  Burr.  226  ; 
1  Ld.  Kenyon,  498. 

{q)  JRichards  v.  Jlichards,  2  B. 
&  Ad.  447. 

(r)  Clayton  v.  Oialing,  5  B.  4 
C.  860  J  8  D.  &  K.  110. 
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The  happening  of  the  contingency  on  Tvhich  the  payment    CHAPTER 


of  the  bin  is  dependent  Trill  not  cure  the  defect  («). 


VII. 


A  note  beginning,  "  I,  A.  B.,  promise,  &c.,"  and  signed  Makers  or 
A.  B.,  or  else  C.  D.,  is  a  good  note  against  A.  B.,  but  only  ^^J^-^l^^ 
evidence  as  against  C.  D.  of  a  conditional  agi-eement  to  pay  j^  the'altcr- 
if  A.  B.  does  not  (<).  native. 

In  this  last  case  the  maker  was  uncertain ;  the  note,  as 
such,  \ras  not  available  at  all,  if  the  payee  were  imcertain. 
Thus,  where  the  maker  promised  to  pay  to  A.  or  to  B.  and 
C.  a  certain  sum,  Abbott,  C. J.,  said,  "  I  have  no  doubt  this 
instrument  is  not  a  promissory  note  within  the  statute  of 
Anne ;  for  if  a  note  is  made  payable  to  one  or  other  of 
two  persons,  it  is  payable  only  on  the  contingency  of  its 
not  having  been  paid  to  the  other,  and  is  not  a  good 
promissory  note  within  the  statute ;"  but  now  there  may 
be  alternative  payees  (w).  So  a  bill  of  exchange  or  pro- 
missory note  payable  after  date  to  the  secretary  for  tlie 
time  being  of  a  company  was  formerly  void  as  a  bill  or 
note,  but  now  such  a  bill  or  note  is  valid  (x). 

Upon  the  same  principle  the  bill  or  note  must  not  be  Not  to  be 
made  payable  out  of  a  particular  fund  (y),  for  the  fund  nwide  payable 
may  prove  insufficient.      Plaintiff  drew  upon   A,,  and  re-^"*^/!^^ 

Dart  ICQ  lar 

quired  him  to  pay  B.  71.  per  month  out  of  plaintiffs  grow-  iuj^^ 
ing  subsistence.  This  was  held  no  bill  of  exchange,  for, 
had  plaintiff  died,  or  his  subsistence  been  taken  away,  the 
bill  would  not  have  been  payable  (z).  So,  an  order  from 
the  owner  of  a  ship  to  the  charterer,  to  pay  money  on 
accoimt  of  freight,  is  no  bill ;  for  the  future  existence  and 
amount  of  any  debt  due  for  freight  are  subject  to  a  contin- 
gency (a).  And  the  same  rule  holds  if  the  contingency  is 
expressed  on  the  back  of  the  note,  by  an  indorsement  made 
before  the  note  was  a  perfect  instrument  ('>). 


W  ffill  V.  ffal/ord,  2  B.  &  P. 
413 ;  Code,  8.  11  (8). 

(0  Ferris  v.  Bond,  4  B.  &  Al. 
679 ;  and  see  Appleby  v.  Biddulph, 
B.  N.  P.  272,  cited  Morice  v.  Lee, 
8  Mod.  363 ;  4  Yin.  Ab.  240,  pi. 
16  ;  ExparU  Yates,  2  De  G.  &  J. 
191  ;  Code,  8.  56. 

(tt)  Blanekenhagefn  v,  Blundell, 
2  B.  &  Aid.  417  ;  Code,  s.  7. 

(x)  Code,  s.  7 ;  Storm  v.  Stir- 
ling, 3  £.  &  B.  832 ;  Cowi4i  y. 
Stirling,  6  £.  &  B.  333  ;  Yates  v. 
NaO^  8  a  B.,  IT.  S.  581 ;  but 
seQ  Holmes  v.  Jaques^  ante,  p.  84. 


{y)  Jenny  V,  Herle,  2  Ld.  Kaym. 
1361 ;  8  Mod.  265 ;  1  Stra.  591 ; 
Haydock  v.  Lynch,  2  Ld.  Kaym. 
1553  ;  DawkesY.  LorddeLorainc, 
2  W.  Bla.  782;  8  Wils.  207; 
Yates  V.  Orove,  1  Ves.  jun.  280  ; 
Carlos  V.  Fawxmrt,  5  T.  R.  482. 

(«)  Josselyn  v.  Lacier,  10  Mod. 
294  ;  Fort.  281  ;  see  Bussell  y. 
Powell,  14  M.  &  W.  418. 

(a)  Banbtiry  y.  Lissett,  2  Stra, 
1211. 

(6)  Leeds  Y,  Lancashire,  2  Camp. 
205. 
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IrregvloT  InstrumentSi 


^^vn^^^  But  the  Btatement  of  a  particular  fund  in  a  bill  of 
'_  exchange  wiU  not  vitiate  it  if  introduced  merely  as  a  direc- 
tion to  the  drawee  how  to  reimburse  himself  or  show  the 
particular  account  to  be  debited ;  thus  a  bill  directing  the 
drawee  to  pay  J.  S.  9/.  10«.,  "  as  my  quarterly  half-pay," 
was  held  to  be  a  good  bill  (c). 

Irregular  bill  If  the  instrument  be  defective  as  a  bill  or  note,  it  still 
or  note.  ^^^^  y^  evidence  of  an  agreement  {d), 

Debentarcsi  Debentures  are  not  pi-omissory  notes,  and  should,  it 
coa^ns  and  ^®^s>  ^  stamped  with  a  debenture  stamp,  and  not  with 
scrip.  the  ad  valorem  stamps  of  promissory  notes  (e).     Policies  of 

insurance  are  not  promissory  notes,  the  promise  being  only 
conditional,  and  are  rightly  stamped  as  agreements  with  a 
6c/.  stamp  (/).  Coupons  for  interest^  whether  attached  or 
not  to  the  debentures,  are  not  promissory  notes,  and  require 
no  stamp  (y). 

Scrip  issued  in  England  by  the  agent  of  a  foreign  govern- 
ment, by  which  the  holder  is  to  be  entitled,  on  payment  in 
full  of  the  instalments  due  from  him,  to  the  delivery  of 
definitive  bonds,  passes  by  mere  delivery  to  a  bond  fide 
holder  for  value,  such  being  the  usage  amongst  bankers 
and  dealers  (A). 


Bank  Poet 
Bills. 


Bank  Post  Bills  are  bills  issued  by  bankers  (generally 
at  seven  days  when  issued  by  the  Bank  of  England) 
for  convenience  in  remitting  small  or  odd  sums  of  money. 
Being  issued,  accepted,  they  are  practically  equivalent  to 
promissory  notes  (t). 


(c)  Machod  v.  Siiee,  2  Str.  762  ; 
Code,  s.  3  (S). 

(d)  By  the  Stamp  Act,  1870, 
bills  of  exchange  and  promissory 
notes  include  any  documents  or 
Kritings  (other  than  bank  notes) 
containing  a  promise  to  pay  out 
of  a  particular  fund  or  vn  any 
condition,  and  such  documents 
must  be  stamped  in  accordance 
with  the  Act ;  those  in  the  form  of 
bills  of  exchange  with  a  fixed  duty 
of  one  penny  being  deemed  pay- 
able on  demand,  and  those  in  the 
form  of  promissory  notes  in  ac- 
cordance with  the  scale.  See  post, 
Chapter  on  Stamp. 

(«)  British  India  Steam  Com- 
},any  v.  Inland  JUvenue  Commis- 
nonersj  7  Q.  B.  D.  165 ;  50  L.  J. 


517. 

(/)  Afoi'tgage  Jn8iira)ice  Co,  v. 
Cotnmissioners  of  Inland  Revenue, 
20  Q.  B.  D.  645  ;  21  Q.  B.  D. 
852  ;  67  L.  J.  630. 

(//)  Bnthovcn  v.  Hoyle,  13  C.  H. 
873  ;  21  L.  J.,  C.  P.  100.  88  & 
84  Vict.  c.  97,  sched.  tit.  "  Bill 
of  Exchange,"  Exemption  9. 

(Ji)  Goodwin  v.  Roberts,  L.  K, 
10  Ex.  76  ;  1  Ap.  Cas.  476  ;  45  L. 
J.  748 ;  where  a  full  history  of 
the  progressive  development  of 
negotiable  qualities  in  instruments 
will  be  found  in  the  judgment  of 
the  Lord  Chief  Justice.  RumhcUl 
Y.  Metropolitan  Bank,  L.  R.,  2  Q. 
B.  D.  194. 

(i)  Forbes  v.  Marshall,  24  L.  J., 
Ex.  805;  milis  v.  Bank  o/Eng- 


Irregular  JnstrumentB^ 
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notes. 


Letters  of  credit  and  circular  notes  are  methods  of  ob-    CHAPTER 

taining  credit  abroad,  introduced  for  the  convenience   of ' 

traTellers  and  agents,  to  obviate  the  trouble  and  risk  ofj^ttereof 
carrying  about  coin  or  bank  notes.  credit  and 

They  are  now  generaUy  used  together,  in  which  case  the  ^^^^^*^ 
letter  of  credit  is  called  a  letter  of  indication. 

A  letter  of  credit  is  an  authority,  or  rather  request,  by  a 
banker  to  his  foreign  correspondents  therein  named,  to  dis- 
count bills  drawn  on  him  by  the  bearer.  Circular  notes 
are  the  unsigned  drafts,  generally  for  some  specific  amount, 
g^ven  with  the  letter  and  to  be  used  or  not  at  the  bearer's 
discretion.  The  banker  usually  indemnifies  himself  against 
the  bills  by  anticipation,  in  which  case  the  bearer  may 
recover  the  balance  of  his  deposit,  if  any,  on  surrendering 
the  letter  and  unused  notes  (j\ 

It  seems  that  the  effect  of  such  instruments  is  to  place 
the  issuer  under  a  contract  binding  probably  at  law,  but 
certainly  so  in  equity  (ifc),  to  pay  even  without  acceptance  (/) 
all  bills  drawn  in  conformity  with  the  letter  of  credit ;  and 
the  holders  are  not  to  be  prejudiced  by  jQuy  set-oif  or  cross 
claim  by  the  drawee  against  the  drawer  (m). 

Lettera  of  credit  to  be  used  in  England  require  a  stamp  (n), 
those  to  be  used  abroad  none  (o),  though  presumably  the 
drafts  when  brought  to  England  for  payment  or  negotiation 
fell  within  the  17  <fe  18  Vict.  c.  83,  s.  5,  and  now  within  the 
51st  section  of  the  present  Act,  and  perhaps  should  b^ 
stamped  in  accordance  with  the  ad  valartm  scale. 


land,  4  A.  &  £.  21.  As  title  can 
only  be  made  through  the  payee's 
indorsement,  they  offer  more  secu- 
rity against  loss  than  Bank  notes. 
It  lA  raid  that  no  days  of  erace  are 
allowed  on  them,  nut  this  must 
be  more  a  matter  of  courtesy  than 
of  right.     See  Code,  s.  14. 

(jj  But  if  any  of  the  notes  bo 
lost  it  has  been  neld  that  a  satis- 
factory indemnity  must  be  given, 
C<mflan»  Company  v.  Parker,  L. 
B.,  3  C.  P.  1 ;  the  Ioes  being  the 


customer's,   Hume  Dick  v.   Far^ 
qnahar  ds  Co.,  4  Times  L.  R.  541. 

{k)  Agra  and  Mastermans  Bank 
V.  Asiatic  Bank,  36  L.  J,-,  Cliane-. 
222. 

{V)  Com.  Dig.  tit.  Merch.  F.  3. 

(m)  Agra     and     Masterman^a' 
Bank,  &upra. 

(n)  83  &  34  Vict.  c.  97,  s.  48. 

(o)  Sched.  tit.  **  Bill  of  Ex- 
change/'Exemption  4.  See,  how- 
ever, Jlx  parte  Boyse,  33  Ch.  D. 
612;  56  L.  J.  135. 
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viir. 

Various  sorts 
at  agree* 
ooenta^ 


Such  agreements  are  either  written  or  oral. 

A  written  agreement  is  cither  on  the  instrument  itself 
or  on  a  distinct  paper*  Again,  a  written  agreement  on  the 
instrument  itself  is  either  contemporaneous  with  the  com- 
pletion of  the  bill  or  note,  or  it  is  a  subsequent  agreement. 
Once  more,  even  a  contemporaneous  written  agreement 
may  either  be  parcel  of  the  instrument,  or  it  may  be  col- 
lateral. 


Effect  of  con*     ^  memorandum  on  a  bill  or  note,  made  before  it  is  com- 
temporaneous  plete,  is  sometimes  considered  as  part  of  the  instrument,  so 
•greement       as  to  control  its  operation,  and  sometimes  not. 
StomenL*^^      If  the  memorandum  make  the  payment  contingent,  we 
have  seen  that  it  will  be  incorporated  in  the  instrument  (a). 


(a)  Leeds Y,  Lancashire^  2  Camn. 
205  ;  Hartley  v.  JFilkivsoHf  4  M. 
&  S.  25 ;  5  Camp.  127.  Though 
by  way  of  indorsemeut ;  Leeds  v. 
Lancashire,  supin.  A  joint  and 
several  promissory  note  had  an 
indorsement  in  this  form:  '*The 
within  note  is  given  for  securing 
floating  advances  from  the  Lincoln 
and  Lindsay  Banking  Company, 
to    the    within-nomed    Tliomas 


Smith,  sen.  (one  of  the  joint  and 
several  mnkoi-s  of  the  note),  with 
lawful  interest  for  the  same  from 
the  respective  times  when  such 
advances  have  been  or  may  be 
made,  together  with  commission, 
stamps,  f  outages,  &c.,  and  all 
usaal  charges  and  disbui-sements, 
not  ezcee<ung  m  the  whole  the 
earn  of  100/.  within  mentioned.*' 
It  was  held  to  be  an  agreement 


Of'AgtnmenXt  eontroi^ing  Bilh  or  Ifot€$,        111 

But  'where  it  is  merely  directory,  as  if  it  point  out  the  place    ^^?J^ 

of  payment  (b\  or  be  merely  the  expression  of  an  intended ' 

courtesy,  as  if  it  intimate  a  wish  that  the  money  lent  should 
not  be  called  in  by  the  payee's  executors  till  three  years 
after  his  death  (c) ;  or  if  it  import  that  a  collateral  security 
(as  the  deposit  of  title  deeds)  has  been  given  (cQ  ;  or  be  in- 
tended only  to  identify  and  par-mark  the  instrument  (e) : 
it  does  not  affect  its  operation.  But  a  memorandum  of  the 
time  when  a  note  falls  due  may  correct  an  error  in  the 
date  (/). 

A  memorandum  made  after  the  note  is  perfected  and  Effect  of  an 
delivered  is  an  independent  agreement,  requiring  an  agree-  ftgreemcnt 
ment  stamp.     ''  If,"  says  Loi-d  Ellenborough,  **  the  memo-  written  on  the 
randum  was  subsequently  written,  when  the  note  had  been  instrumeat. 
perfected  and  delivered  in  its  absolute  state,  it  could  not  be 
considered  as  a  part  of  that  instrument,  though  it  chanced 
to  be  inscribed  upon  the  same  piece  of  paper.     In  that  case 
it  was  an  agreement  by  way  of  defeasance,  and  it  lay  upon 
the  defendant  to  produce  it  with  a  proper  stamp  "  {g), 

A  written  agreement,  on  a  distinct  paper,  to  renew,  or  Effect  of 
in  other  respects  to  qualify,  the  liability  of  the  maker  or  agreement 
acceptor,  is  good  as  between  the  original  parties  (A).     Thus,  Jgi^^^'J  ^^  * 
if  the  drawer  agree  to  indemnify  the  acceptor  against  a  P  P  • 

claim  by  other  parties,  for  a  portion  of  the  sum  for  which 
the  bill  is  drawn,  and  the  acceptor  afterwards  pays  those 
other  parties  a  sum  to  which  the  indemnity  applies,  the 
acceptor's  liability,  as  between  himself  and  the  drawer,  will 
be  reduced  pro  tanto,  and  he  will  not  be  turned  round  to 
his  cross  action  on  the  indemnity  (i). 

But  a  written  agreement,  though  contemporaneous,  will  Agreement 

contempora- 


whieh  could  not  be  read  in  evi- 
dence without  an  agreement  stamp. 
Sed  quaere,  whether  the  indorse- 
ment were  anything  more  than 
an  explanation  of  the  considera- 
tion. Oholmley  v.  Darley^  14  M. 
k  W.  344.  See  the  Chapter  on 
CoKSiDEUATiON.  See  now  Code, 
8.  83. 

-    {h)  Exon  V.  Eussell,  4  M.  &  S. 
.605. 

(e)  Stone  v.  Jfetcalfg,  4  Camp. 
217  ;  1  SUrk.  53. 

(d)  Wise  v.  CharUon,  i  A.  k  K 
786 ;  6  Kev.  k  M.  364 ;  2  Har.  k 
W.  49;  Faiteourt  v.   Thome,  9 


Q.  B.  312. 

{e)  BrUl  V.  Crick,  1  M.  &  W. 
232. 

(7)  Fitch  V.  Jones,  6  E.  &  B. 
218.  And  see  Panskawe  v.  Peet, 
2  H.  &  N.  1. 

{g)  Stojie  V.  Metcalfe,  4  Camp. 
217  ;  1  Stark.  53  ;  33  &  34  Vict 
c.  97,  8.  7. 

(A)  Bowerhank  v.  AfonUiro,  4 
Taunt.  844  ;  but  it  requires  a 
good  consideration  to  support  it. 
IPManiis  V.  Bark,  6  L.  K,  Ex. 
65  ;  39  L.  J.  65. 

(i)  Carr  v.  Stephens,  9  B.  &  C. 
758  2  4  M,  &  K.  591, 
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112       •  Of  -AgreemenU  controlling  BUli  or  Xotes. 

not  restrain  the  operation  of  the  bill  or  note  if  it  be 
ooUateral,  e.g.^  if  other  persons  besides  the  parties  to  the 
bill  or  note  be  parties  to  it  {J), 

When  a  promissory  note  is  given  to  accompany  a  mort- 
gage deed  as  further  security,  the  mortgagee  is  not  entitled 
to  sever  the  two,  and  a  court  .of  equity  would,  if  necessary, 
issue  an  injunction  to  restrain  him  from  so  doing  (k). 

No  mere  oral  agreement  can  have  any  effect  at  law  in 
controlling  the  instrument,  if  contemporaneous  with  the 
making  of  it ;  for  that  would  be  to  allow  oral  evidence  to 
vary  a  written  contract  (/).  "Every  bill  or  note,"  says 
Parke,  J.,  "imports  two  things,  value  received,  and  an 
engagement  to  pay  the  amoimt  on  certain  specified  terms. 
Evidence  is  admissible  to  deny  the  receipt  of  value,  but 
not  to  vary  the  engagement "  (m). 


ij)  Webb  T.  Spicer,  19  L.  J., 
■Q.-B.  34;  13  Q.  B.  894  ;  on 
error  in^£xch8qner  Chamber. 

(!•)  Walker  v.  Joiies,  L.  R.,  1 
Pr.  C.  50,  ante,  p.  14. 

{I)  Iloare  v.  Graham,  3  Camp. 
67  ;  Free  v.  Hawkins,  8  Taunt, 
92  ;  1  Moore,  28  ;  IVoodbridge  v. 
Spoanrr,  8  B.  &  Al.  233  ;  1  Ch.  R. 
661  ;  Moseley  v.  Hanford,  10  B. 
k  C.  729  ;  FosUr  v.  Jolly,  1  C, 
M.  &  R.  708  ;  6  Tyr.  255  ;  Ru^- 
ards  y.  Thom/is,  1  C,  M.  &  R. 
772  ;  HoU  v.  Munrs,  9  C.  &  P 191 ; 
Hesant  v.  Cross,  10  C.  B.  895; 
StoU  V.  Fairlamby  "53  L.  J.,  Q.  B. 
47. 

(»i)  AbboU  y,  Hendricks,  1  M. 
A  G.  795  ;  Moseley  v.  Hanford, 
10  B.  k  C.  729.  "The  cases," 
says  Maule,  J.,  "shsw  that 
although  a  consideration  is  stated 
in  the  note,  you  may  show  that 
it  was  given  for  a  different  consi- 
deration or  without  any  conside- 
ration at  all."  Abbott  v.  jy«i- 
dricks,  1  M.  &  G.  791 ;  2  Scott, 
N.  R.  183  ;  but  see  RidoiU  v. 
Bristow,  1  C.  &  J.  231  ;  1  Tyr. 
84  ;  and  Edwards  ▼.  Jones,  2  M. 
k  W.  414 ;  5  Dowl.  585  ;  7  C  & 
P.  633. 

In  Pike  v.  Street,  1  Dans,  k 
Lloyd,  159  ;  1  M.  &  M.  226,  it 
was  held  a  good  defence  to  an 
'action  a^inst  the  drawer  that, 
at  the  tim^  when  the  plaintiff 


discounted  the  bill,  he  verbally 
aj(reed,  in  the  event  of  its  bein^ 
dishDnoured,  not  to  proceed 
against  the  drawer,  who  hai  in- 
dorsed the  bill  to  him.  In  Abrey 
v.  Cnix,  the  contrary  was  held  by 
the  Court  of  C.  P.,  dubilatite  that 
most  eminent  judge,  the  late  Mr. 
Justice  Willcs,  L.  B.,  5  C.  P.  37  ; 
39  L.  J.  9. 

An  indorsement  was  perhaps 
excepted  from  the  rule  in  the  text 
on  account  of  its  twofold  opera- 
tion, as  an  express  assignment  to 
the  indorsee  of  the  right  ag^iiust 
the  acceptor,  and  as  implying  a 
conditional  promise '  by  the  in- 
dordcr  to  pay  on  his  default. 
.  This  conditional  promise  -inSght 
be  varied  by  paixu  so  as  to  in- 
crease the  indorser's  liability. 
Phipson  V.  Kelner,  4  Camp.  285  ; 
B%irgh  V.  Legge,  6  M.  &  W.  418  ; 
BreU  V.  LeveU,  13  East,  214.  It 
might,  therefore,  by  analogy 
well  be  varied  so  as  to  diminish 
it.  Byles  on  Bills,  6th  Amer. 
ed.  157.  But  see  Martin  v.  Cole, 
14  Otto,  30;  Keating  v.  Van 
Sickle,  39  Amer.  R.  101  ;  Stack  v. 
Buck,  ib.  113. 

By  sect.  16  a  drawer  or  indorser 
may  limit  his  liability  to  ^1  par- 
ties, or  increase  it»  by  express 
stipulation  on  the  bill  or  note, 
and  will  be  held  like  an  acceptor 
or  maker  to  his  written  contract 


Of  Agreements  controUinff  BUU  or  Notes,        .113 

An  instrument  under  seal  may  be  delivered  as  an  escrow,        yjjj 
that  is  to  say,  with  a  condition  that  it  shall  not  operate  as 


a  deed,  except  in  a  certain  event.     An  instrument  under  Delivery  in 
seal,  which  is  to  operate  as  an  escrow,  must  be  delivered,  ^**®  nature  of 
not  to  the  obligee,  but  to  a  stranger,  and  regularly  the  *"*  escrow, 
condition  should  be  expressed  by  apt  words  used  at  the 
time  of  the  delivery  (»). 

In  analogy  with  a  deed,  it  has  been  held  that  a  written 
and  signed  simple  contract  may  be  delivered  with  an  ex- 
press parol  condition  precedent,  that  it  is  not  to  take  effect 
except  in  a  certain  event.  And  the  instrument  may  be  so 
delivered,  not  only  to  a  stranger,  but  by  one  party  to  the 
other  (o).  And  evidence  of  the  parol  condition  is  admis- 
sible not  only  when  it  is  relied  on  as  a  condition,  but  also 
when  an  action  is  brought  upon  it  as  an  agreement  (p). 

When  such  a  doctrine  is  extended  to  a  bill  of  exchange 
or  promissory  note,  it  is  obvious  that  it  must  not  be  applied 
to  the  injury  of  a  holder  for  value  without  notice. 

An  agreement  to  renew,  without  more,  is  an  agreement  Agreement  to 
to  renew  once  only  (9).     But  the  party  liable  is  not  bound  ''®"®**'' 
to  apply  during  the  currency  of  the  bill ;  he  may  do  so 
within  a  reasonable  time  after  the  bill  falls  due  (r). 


Still,    as    between  immediate 

Earties,  or  remote,  other  than  a 
older  in  dae  course,  the  delivery 
required  to  complete  any  contract 
on  a  hill  or  note,  may  he  shown 
to  have  been  conditional,  or  for 
a  special  purpose  only,  and  not 
for  the  purpose  of  transferring 
the  property  in  the  hill  or  note. 
Code,  8.  21.  Hence,  as  between 
immediate  parties,  Pike  ▼.  Street 
seems  to  apply;  hut  when  the 
bill  is  in  the  hands  of  a  remote 
party  for  value  and  without  no- 
tice, Ahrey  v.  Crux.  As  to  what 
parties  are  immediate,  see  post, 
Chapter  on  CoNsi deration. 

(n)  Shoppard*s  Touchstone,  58  ; 
see  Murray  v.  Earl  of  Stair,  2  B. 
&  C.  62,  where  the  Court  of 
King's  Bench  expressed  an  opi- 
nion that  it  was  not  indispensable 
that  express  words  should  be  used 
at  the  time,  but  that  the  condi- 
tion might  be  gathered  from  cir- 
cumstances. 

(0)  Code,  s.  21  (2)  b.  Dams  t. 
Jonjesy   17  C.   B.   625;  Pym  y. 

B.B.E. 


Campbell,  6  E.  &B.  370  ;  WaZlU 
V.  LiUell,  C.  B.,  M.  T.  1861  ;  81 
L.  J.,  C.  P.  101  ;  Lara  v.  ffacon, 
E.  T.,  C.  P.  1863;  Hogers  v. 
Jfadley,  32  L.  J.,  Ex.  241.  lu 
this  last  case  parol  evidence  was 
held  admissible  to  show  that  a 
contract  signed  and  delivered  was 
never  intended  to  bo  the  real 
contract  between  the  parties. 

( »)  Hindley  v.  Lacey,  34  L.  J., 
C.  P.  7. 

{q)  Innes  v.  Munro,  1  Exch. 
473.  See,  as  to  an  agreement 
to  renew  being  used  as  a  defence 
to  an  action,  FligM  v.  Gray,  3 
C.  B.,  N.  S.  320  ;  WebhY.  Spficer^ 
13  Q.  B.  886,  894 ;  Salmm  v. 
Webb,  3  H.  L.  Cas.  510.  The 
\\o\iii  ilid  not  arise  in  Imies  v. 
Munro. 

(r)  Maillard  v.  Page,  L.  R.,  5 
Ex.  312.  A  substituted  bill  is 
in  general  held  under  the  same 
rights  and  title  as  the  one  it 
replaces.  Lee  v.  Zagury,  8  Taunt. 
114. 
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CH^IJTER       A  defendant  has  a  right  at  the  trial  to  call  on  the  plain- 
•       tiiF  to  read  any  indorsements  that  may  be  on  the  bill  (<). 

Agreement  on      Though  it  be  necessary  that  the  agreement  affecting  the 
WU  must  be     operation  of  the  bill  or  note  should  be  in  writing,  it  is  not 
* .  necessary  in  pleading  to  aver  that  it  is  in  writing  (t), 

(«)  Richards  v.  Fraiiktm.^  9  C.  (t)  Keams  v.  Durell,  18  L.  J., 

k  P.  221.     As  to  a^cetnents  by  C.  P.  28  ;  6  C.  B.  596.     See  Oil- 

clerks  in  fraud  of  their  employers,  hert  v.  WhUmarah^  8  Q.  B.  969  ; 

see  Bosanquet  v.  Foster,  9  C.  &  P.  Avstin  y.  Young^  L.  R.,  4  C.  P. 

659  ;  Bosanqtiet  v.  CorstTy  9  C.  k  558. 
P.  664. 
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CHAPTEB 
IX. 


Bills  and  notes  were  exempt  from  stamp  duty  till  22  when  stamps 
Geo.   3,  c.  33.      This  act  was  repealed  and  followed    by  were  first  im- 
several  others  containing  some  regulations  still  in  force,  posed  on  bills 
though  the  duties  were  in  many  cases  altered  by  the  last        ^^  ^' 
general  Stamp  Act,  55  Geo.  3,  c.  184.     The  duties  imposed 
by  this  act  were  for  the  most  part  again  altered  by  the 
16  k  17  Vict.  c.  69,  and  the  17  &  18  Vict.  c.  83,  which  first 
introduced  the  use  of  adhesive  stamps. 

The  Stamp  Act  of  1870,  33  &  34  Vict.  c.  97  (a),  came  The  present 
into  operation  on  the  first  day  of  January,  1871,  and  is  the  act. 
act  now  in  force. 


(a)  Followed  by  the  Stamp 
Duties  Manai^ement  Act,  83  k 
8-1  Viet.  c.  98,  and  the  Inland 
Revenue  Repeal  Act,  88  k  84 
Vict.  c.  99,  in  the  schedule  to 


which  will  be  found  such  sections 
of  former  statutes  as  are  sti]!  in 
force.  The  Code  does  not  aGTect 
the  Stamp  Acts,  s.  97. 


I  2 
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^^^Y^^^       The  following  are  the  provisions  contained  in  the  act  and 

*         schedule    thereto,  which  relate  to  bills  of  exchange  and 

promissory  notes : — 

Howinstru-        By  sect.  7  (1),  Every  instrument  written  upon  stamped 

ments  are  to    material  is  to  be  written  in  such  manner,  and  every  instru- 

^^'^Dei^"'^  ment  partly  or  wholly  written  before  being  stamped  is  to 

^^         be  so  stamped,  that  the  stamp  may  appear  on  the  face  of 

the  instrument,  and  cannot  be  used  for  or  applied  to  any 

other  instrument  written  upon  the  same  piece  of  material. 

(2)  If  more  than  one  instrument  be  written  upon  the 
same  piece  of  material,  every  one  of  such  instruments  is  to 
be  separately  and  distinctly  stamped  with  the  duty  with 
which  it  is  chargeable. 

InBtnunents  By  sect.  8,  Except  where  express  provision  to  the  con- 
to  be  eepa-  trary  is  made  by  this  or  any  other  act — 
"^•^t^h^cf^*^^^  C-^)  '^'^  instrument  containing  or  relating  to  several  dis- 
i^rtain^cascs,  tinct  matters  is  to  be  separately  and  distinctly  charged  as 
]f  it  were  a  separate  instrument^  with  duty  in  respect  of 
each  of  such  matters. 

(2)  An  instrument  made  for  any  consideration  or  con- 
siderations in  respect  whereof  it  is  chai^eable  with  ad 
vtdorem  duty,  and  also  for  any  further  or  other  valuable 
consideration  or  considerations,  is  to  be  charged  with  duty 
in  respect  of  such  last-mentioned  consideration  or  considera- 
tions as  if  it  were  a  separate  instrument  made  for  such  con- 
sideration or  considerations  only. 

Astothenseof  By  sect.  9  (1),  A  stamp  which  by  any  word  or  words  on 
appropriated  the  face  of  it  is  appropriated  to  any  particular  description 
stamps.  ^£  instrument  is  not  to  be  used,  or,  if  used,  is  not  to  be 

available,  for  an  instrument  of  any  other  description. 

(2)  An  instrument  falling  under  the  particular  desorip- ' 

tion  to  which  any  stamp  is  so  appropriated  as  aforesaid  is 

not  to  be  deemed  duly  stamped,  unless  it  is  stamped  with 

the  stamp  so  appropriated. 


Money  in 
foreign  or 
colonial  car* 
rency  to  be 
valaed. 


By  sect.  11,  Where  an  instrument  is  chargeable  with  ad 
valorem  duty  in  respect  of  any  money  in  any  foreign  or 
colonial  currency,  such  duty  shall  be  calculated  on  the 
value  of  such  money  in  British  currency  according  to  the 
current  rate  of  exchange  on  the  day  of  the  date  of  the 
instrument. 


Stock  and  gy  g^ct  12,  Where  an  instrument  is  chargeable  with  ad 

marketa   e     ^Q^em  duty  in  respect  of  any  stock  or  of  any  marketable 
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security,  such  duty  shall  be  calculated  on  the  value  of  such   CHAPTER 
stock  or  security  according  to  the  average  price  thereof  on 


the  day  of  the  date  of  the  instrument.  -  securitiestobe 

valued. 

By  sect  13,  Where  an  instrument  contains  a  statement  Effect  of 
of  current  rate  of  exchange,  or  average  price,  as  the  case  statement  of 
may  require,  and  is  stamped  in  accordance  with  such  state-  value. 
ment,  it  is,  so  far  as  regards  the  subject-matter  of  such 
statement,  to  be  deemed  duly  stamped,  unless  or  until  it  is 
shown  that  such  statement  is  untrue,  and  that  the  instru* 
ment  is  in  fact  insufficiently  stamped. 

There  are  apparently  three  cases  in  which  a  bill  or  note  Terms  upon 
may  be  stamped  after  execution  : —  which  instru- 

(1)  Where  the  bill  or  note  is  drawn  or  made  abroad.    See  ^mp^^iter 
post,  s.  51.  execution. 

(2)  When  a  bill  or  note  bears  an  impressed  stamp  of 
sufficient  value  but  wrong  denomination.     See  post,  s.  53. 

(3)  In  the  case  of  a  bill  of  exchange  payable  on  demand 
(which  by  s.  48  includes  cheques,  <bc.),  and  liable  to  a  fixed 
duty  of  le^,  denotable  by  an  adhesive  stamp,  it  is  competent 
for  the  drawee  to  affix  the  stamp.     See  post,  s.  54, 

By  sect.  17,  Save  and  except  as  aforesaid,  no  instrument  Instrument 
executed  in  any  part  of  the  United  Kingdom,  or  relating,  not  diUj 
wheresoever  executed,  to  any  property  situate,  or  to  any  8ta™P«di'**'^" 
matter  or  thing  done  or  to  be  done,  in  any  part  of  the 
United  Kingdom,  shall,  except  in  criminal  proceedings^  be 
pleaded  or  given  in  evidence,  or  admitted  to  be  good,  useful 
or  available  in  law  or  equity,  unless  it  is  duly  stamped  in 
accordance  with  the  law  in  force  at  the  time  when  it  was 
first  executed. 

By  sect.  23,  Except  where  express  provision  is  made  to  How  duties  to 
the  contrary,  all  duties  are  to  be  denoted  by  impressed  ^®  denoted, 
stamps  only  {b). 

By  sect.  24  (1),  An  instrument,  the  duty  upon  which  is  General  direc- 
required,  or  permitted  by  law,  to  be  denoted  by  an  adhesive  ^^°°  ^,  ^  ^^® 
stamp,  is  not  to  be  deemed  duly  stamped  with  an  adhesive  ^j  adhesive 
stamp  unless  the  person  required   by  law  to  cancel  such  stamps. 
adhesive  stamp  cancels  the  same  by  writing  on  or  across 
the  stamp  his  name  or  initials,  or  the  name    or   initials 

(&)  The  UAO  of  adhesive  stamps  48),  and  is  obligatory  in  the  case 

is  permissible  in  the  case  of  bills  "  of  bills  or  notes  drawn  or  made 

of  exchange  payable  on  demand  out  of  the  United  Kingdom.     See 

(which  inclaae  cheques,  &c.,  a.  post,  ss.  50,  51. 
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CHAPTEB  of  his  firm,  together  with  the  true  date  of  his  so  writing, 
^^'         80  that    the   stamp    may    be    effectually  cancelled,   and 
rendered  incapable  of  being  used   for   any   other  instru- 
ment, or  unless  it  is   otherwise  proved  that  the  stamp 
appearing  on  the  instrument  was  affixed  thereto   at  the 
proper  time  (c). 
PeDalty  for         ^2)  Every  person  who,  being  required  by  law  to  cancel 
^umLIO/.     ^^  adhesive  stamp,  wilfully  neglects  or  refuses   duly  and 
effectually  to  do  so  in  manner  aforesaid,  shall  forfeit  the 
sum  of  ten  pounds. 

Interpreta-  By  sect.  45,  The  term  <' banker"  means  and  includes  any 
tion  of  terms,  corporation,   society,   partnership,  and   persons,  and  every 

individual  person  carrying  on  die  business  of  banking  in 

the  United  Kingdom. 

The  term  '^bank  note"  means  and  includes — 

(1)  Any  bill  of  exchange  or  promissory  note  issued  by 

any  banker,  other  than  the  Governor  and  Com- 
pany of  the  Bank  of  England,  for  the  payment  of 
money  not  exceeding  one  hundred  pounds  to  the 
bearer  on  demand : 

(2)  Any  bill  of  exchange  or  promissory  note  so  issued 

which  entitles  or  is  intended  to  entitle  the  bearer 
or  holder  thereof,  without  indorsement,  or  with- 
out any  further  or  other  indorsement  than  may 
be  thereon  at  the  time  of  the  issuing  thereof, 
to  the  payment  of  money  not  exceeding  one 
hundred  pounds  on  demand,  whether  the  same 
be  so  expressed  or  not,  and  in  whatever  form, 
and  by  whomsoever  such  bill  or  note  is  drawn  or 
made. 

Bank  notes  3y  sect.  46,  A  bank  note  issued  duly  stamped,  or  issued 
?*J^^  '^'  unstamped  by  a  banker  duly  licensed  or  otherwise  authorized 
^^""    •  to  issue  unstamped  bank  notes,  may  be  from  time  to  time 

re-issued  without  being  liable  to  any  stamp  duty  by  reason 

of  such  re-issuing. 

Penalty  for  By  sect.  47  (1),  If  any  banker,  not  being  duly  licensed 
issning  an  un-  or  otherwise  authorized  to  issue  imstamped  bank  notes, 
stami^  bank  issues,  or  causes  or  permits  to  be  issued,  any  bank  note 
^^  ^'      '  *       not  being  duly  stamped,  he  shall  forfeit  the  sum  of  fifty 

pounds, 
for  receiving,       (2)  If  any  person  receives  or  takes  any  such  bank  note 
20/. 

(c)  See  PooUy  v.  Sroum,  81  L.      of  not  cancelling. 
J.,  0.  P.  184,  for  the  couacqnences 
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in  payment  or  as  a  security,  knowing  the  same  to  have    CHAFTEB 

been  issued  unstamped  contrary  to  law,  he  shall  forfeit  the  . . 

sum  of  twenty  pounds. 

By  sect.  48  (1),  The  t^rm  "bill  of  exchange,"  for  the  Interpreia- 
purposes  of  this  act,  includes  also  draft,  order,  cheque  and  J/??,,*^*-*®"^ 
letter  of  credit,  and  any  document  or  writing  (except  a  bank  g^change." 
note)  entitling  or  purporting  to  entitle  any  person,  whether 
named  therein  or  not,  to  payment  by  any  other  person  of, 
or  to  draw  upon  any  other  person  for,  any  sum  of  money 
therein  mentioned. 

(2)  An  order  for  the  payment  of  any  sum  of  money  by  a 
bill  of  exchange  or  promissory  note,  or  for  the  delivery  of 
any  bill  of  exchange  or  promissory  note  in  satisfaction  of 
any  sum  of  money,  or  for  the  payment  of  any  sum  of  money 
out  of  any  particular  fund  which  may  or  may  not  be  avail- 
able, or  upon  any  condition  or  contingency  which  may  or 
may  not  be  performed  or  happen,  is  to  be  deemed  for  the 
purposes  of  this  act  a  bill  of  exchange  for  the  payment  of 
money  on  demand  {d), 

(3)  An  order  for  the  payment  of  any  sum  of  money 
weekly,  monthly,  or  at  any  other  stated  periods,  and  also 
any  order  for  the  payment  by  any  person  at  any  time  after 
the  date  thereof  of  any  simi  of  money,  and  sent  or  delivered 
by  the  person  making  the  same  to  the  person  by  whom  the 
payment  is  to  be  made,  and  not  to  the  person  to  whom  the 
payment  is  to  be  made,  or  to  any  person  on  his  behalf,  is 
to  be  deemed  for  the  purposes  of  this  act  a  bill  of  exchange 
for  the  payment  of  money  on  demand. 

By  sect  49  (1),  The  term  "promissory  note  "  means  and  Interppeta- 

tion  of  term 
"  promissory 
(d)  See  Firhank  v.  Bell^  1  B.  &  one  company  to  another  in  these  note." 
Aid.  89,  where  snch  an  order  terms :  "We  shall  be  obliged  by 
bearing  an  agreement  stamp  was  your  paying  Mr.  J.  Shellard  the 
held  inadmissible  under  the  old  sum  of  200Z.  out  of  monies  pay- 
law  for  want  of  a  bill  stamj).  able  to  U8,"&c.,  given  toSheUai'd 
BtUts  V.  Stoany  2  B.  &  B.  78  ;  4  to  present^  was  held  inadmissible 
Moore,  484.  But  unless  a  defi-  for  want  of  a  stamp  {Ex  parte 
nite  sum  were  specified,  a  bill  Shellard^  L.  R.,  17  £q.  109) ;  but 
stamp  was  not  required.  Jones  this  case  was  unfavourably  re- 
V.  Simpson,  2  B.  &  C.  318  ;  8  D.  viewed  in  Buck  v.  Robson,  L.  R., 
k  R.  545  ;  Barlow  v.  Broadhurst,  3  Q.  B.  D.  686,  where  a  letter 
4  Moore,  471  ;  Crowfoot  v.  Our^  written  to  the  debtor  in  these 
ney,  9  Bing.  872  ;  Hutchinson  v.  terms  by  the  creditor :  "I  hereby 
Heyworih,  1  Per.  k  D.  266 ;  9  A.  assign  the  sum  of  40/.  now  due 
&  £.  875  ;  Norris  v.  Solo7noit,  2  or  to  be  due  in  respect,"  &c.,  was 
M.  &  R  266  ;  Diplock  v.  Ham-  held  not  to  be  an  order  for  the 
mond,  28  L.  J.,  Chan.  550 ;  5  De  payment  of  money  within  s.  48, 
Gez,  M.  k  G.  820.    A  letter  from  out  an  assignment  of  a  debt 
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CHAPTER   includes  any  document  or  writing  (except  a  bank  note)  con- 
taining  a  promise  to  pay  any  sum  of  money  («). 

(2)  A  note  promising  the  payment  of  any  sum  of  money 
out  of  any  particular  fimd  which  may  or  may  not  be  avail- 
able, or  upon  any  condition  or  contingency  which  may  or 
may  not  be  performed  or  happen,  is  to  be  deemed  for  the 
purposes  of  this  act  a  promissory  note  for  the  said  sum  of 
money. 

Thefixedduty      By  sect.  50,  The  fixed  duty  of  one  penny  on  a  bill  of  ex- 
?*^f^  change  for  the  payment   of   money   on  demand  may  be 

by^adhesiye     denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by 
stamp.  the  person  by  whom  the  bill  is  signed  before  he  delivers  it 

out  of  his  hands,  custody,  or  power. 


Ad  valorem 
duties  to  be 
denoted  in 
certain  cases 
by  adhesive 
stamps. 


Provisoes  for 
the  protection 
of  bond  fide 
holders ; 


By  sect.  51  (1),  The  ad  valorem  duties  upon  bills  of  ex- 
change and  promissory  notes  drawn  or  made  out  of  the 
United  Kingdom  are  to  be  denoted  by  adhesive  stamps. 

(2)  Every  person  into  whose  hands  any  such  bill  or  note 
comes  in  the  United  Kingdom  before  it  is  stamped  shall, 
before  he  presents  for  payment,  or  indorses,  transfers,  or 
in  any  manner  negotiates,  or  pays  such  bill  or  note,  affix 
thereto  a  proper  adhesive  stamp  or  proper  adhesive  stamps 
of  sufficient  amount,  and  cancel  every  stamp  so  affixed 
thereto  (/). 

(3)  Provided  as  follows : 

(a)  If  at  the  time  when  any  such  bill  or  note  comes 

into  the  hands  of  any  bond  fide  holder  thereof 
there  is  affixed  thereto  an  adhesive  stamp  effec- 
tually obliterated,  and  purporting  and  appearing 
to  be  duly  cancelled,  such  stamp  shall,  so  far  as 
relates  to  such  holder,  be  deemed  to  be  duly  can- 
celled, although  it  may  not  appear  to  have  been 
so  affixed  or  cancelled  by  the  proper  person. 

(b)  If  at  the  time  when  any  such  bill  or  note  comes 

into  the  hands  of  any  bond  fide  holder  thereof 
there  is  affixed  thereto  an  adhesive  stamp  not 
duly  cancelled,  it  shall  be  competent  for  such 
holder  to  cancel  such  stamp  {ff\  as  if  he  were  the 


{e)  The  sum  of  mone^  must  be 
definite,  and  the  promise  to  pay 
substantially  the  whole  of  the  in- 
strument. See  Mortgage  Insure 
anee  Co.  v.  Commissioners  of  In- 
land Revenue,  21  Q.  B.  D.  362 ; 
57  L.  J.  630 ;  and  Yeo  t.  Dawe^ 
63  L.  T.  125  ;  88  W.  R.  789. 

( /)  It  is  not  necessary  that  the 


instrument  should  be  stamped 
before  it  is  presented  for  accept- 
ance. Sharpies  v.  Bickards,  2  H. 
k  N.  67  ;  or  for  payment,  Oriffin 
V.  Wcathershy^  L.  R.,  8  Q.  R 
753. 

(g)  Even  subsequently.    Mark 
V.  Money,  Z\  L.  T.  372, 
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person  by  \rhom  it  was  affixed,  and  upon  his  so    CHAFTBB 

doing  such  bill  or  note  shall  be  deemed  duly ' 

stamped,  and  as  valid  and  available  as   if  the 
stamp  had  been  duly  cancelled  by  the  person  by 
whom  it  was  affixed. 
(4)  But  neither  of  the  foregoing  provisoes  is  to  relieve  not  to  relieve 
any  person  from  any  penalty  incun*ed  by  him  for  not  can-  ^^7  other 
celling  any  adhesive  stamp.  person. 

By  sect.  52,  A  bill  of  exchange  or  promissory  note  pur-  Bills  and 

porting  to  be  drawn  or  made  out  of  the  United  Kingdom  is,  ^^^  P°5"  ^ 

for  the  purposes  of  this  act,  to  be  deemed  to  have  been  so  SJ^^n  &c. 

drawn  or  made,  although  it  may  in  fact  have  been  drawn  abroad  to  bo 

or  made  within  the  United  Kingdom*  deemed  to 

have  been  so 

By  sect.  53  (1),  Where  a  bill  of  exchange  or  promissory    ^""^^^    ^ 
note  has  been  written  on  material  bearing  an  impressed    t?^  ?§J^ 
stamp  of  sufficient  amount  but  of  improper  denomination,  ^j^^  notes  may 
it  may  bo  stamped  with  the  proper  stamp  on  payment  of  be  stamped 
the  duty,  and  a  penalty  of  forty  shillings  if  the  bUl  or  note  a^ter  ezeca- 
be  not  then  payable  according  to  its  tonor,  and  of  ten**^'^ 
pounds  if  the  same  be  so  payable. 

(2)  Except  as  aforesaid,  no  bill  of  exchange  or  promia* 
Bory  note  shall  be  stamped  with  an  impressed  stamp  after 
the  execution  thereof. 

By  sect.  54  (1),  Every  person  who  issues,  indorses,  trans-  Penalty  for 
fers,  negotiates,  presents  for  payment^  or  pays  any  bill  of  "^sumg,  &c, 
exchange  or  promissory  note  liable  to  duty  and  not  being  gSmped  bill 
duly  stamped  shall  forfeit  the  sum  of  ten  poimds,  and  the  or  note,  lOl. ; 
person  who  takes  or  receives  from  any  other  person  any  and  the  bill  or 
such  bill  or  note  not  being  duly  stamped,  either  in  payment  ^^^  H^.^. 
or  as  a  security,  or  by  purchase  or  otherwise,  shall  not  be 
entitled  to  recover  thereon,  or  to  make  the  same  available 
for  any  purpose  whatever, 

(2)  Provided  that  if  any  bill  of  exchange  for  the  pay-  Proviso  as  to 
ment  of  money  on  demand,  liable  only  to  the  duty  of  one  the  fixed 
penny,  is  presented  for  payment  unstamped,  the  person  to  ^^^^ » 
whom  it  is  so  presented  (A)  may  affix  thereto  a  proper 
adhesive  stamp,  and  cancel  the  same,  as  if  he  had  been  the 
drawer  of  the  bill,  and  may,  upon  so  doing,  pay  the  sum  in 
the  said  bill  mentioned,  and  charge  the  duty  in  account 
against  the  person  by  whom  the  bill  was  drawn,  or  deduct 
such  duty  from  the  said  sum,  and  such  bill  is,  so  far  as 
respects  the  duly,  to  be  deemed  good  and  valid. 

(h)  Qa»re  if  indorsee  or  bearer      6  Times  L.  R.  292. 
*aii  do  so  f    See  flobbe  v.  Cathie, 
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IX. 

not  to  relieve 
from  penalty. 

One  bill  only 
out  of  a  set 
need  be 
stamped. 


(3)  But  the  foregoing  proviso  ia  not  to  relieve  any  person 
from  any  penalty  he  may  have  incurred  in  relation  to  such 
bill 

By  sect.  55,  When  a  bill  of  exchange  is  drawn  in  a  set 
according  to  the  custom  of  merchants,  and  one  of  the  set  is 
duly  stamped,  the  other  or  others  of  the  set  shall,  unless 
issued  or  in  some  manner  negotiated  apart  from  such  duly- 
stamped  bill,  be  exempt  from  duty ;  and  upon  proof  of  the 
loss  or  destruction  of  a  duly-stamped  bill  forming  one  of  a 
set,  any  other  bill  of  the  set  which  has  not  been  issued  or 
in  any  manner  negotiated  apart  from  such  lost  or  destroyed 
bill  may,  although  unstamped,  be  admitted  in  evidence  to 
prove  the  contents  of  such  lost  or  destroyed  bill. 

Duty  may  bo       By  sect  116,  The  duty  upon  a  notarial  act,  and  upon  the 
^dh^*^  protest  by  a  notary  public  of  a  bill  of  exchange  or  promis- 

Btamp.  ^^^  i^otBj  may  be  denoted  by  an  adhesive  stamp,  which  is 

to  be  cancelled  by  the  notary. 


Schedule  to  the  above  Act 

Agreement,  or  any  Mbmoranduh  of  an  Agreement,  made 
'  in  England  or  Ireland  under  hand  only,  or  made  in  Scot- 
land without  any  clause  of  registration,  and  not  otherwise 
specifically  charged  with  any  daty,  whether  the  same  be 
only  evidence  ofa  contract,  or  obligatory  upon  the  parties 
from  its  being  a  written  instmment  

Exemptions, 

(1.)  Agreement  or  memorandum  the  matter  whereof  is 
not  of  the  value  of  5/. 

(2.)  Agreement  or  memorandum  for  the  hire  of  any 
labourer,  artificer,  manufacturer,  or  meniu 
servant. 

(3.)  Agreement,  letter,  or  memorandum  made  for  or 
relating  to  the  sale  of  any  goods,  wares,  or  mer- 
chandise. 

(4.)  Agreement   or  memorandum   made  between   the 
master  and  mariners  of  any  ship  or  vessel  for 
wages  on  any  voyage  coastwise  from  port  to  port 
in  the  United  Km^om. 
And  see  section  36. 

Bank  Note — 

For  money  not  exceeding  IZ,  

Exceeding  1  /.  and  not  exceeding  21,  

•*•  ,,  v»«  •*•  ••■  ••• 

v£a  ,,  lUt.  ■••  *••  ••« 

■Lvfr.  ,,  20/.  ...  ...  ... 

^V».  ,,  30c.  ...  ... 

80Z.  „  60/ 

60Z.  „  100/ 

And  see  sections  45,  46  and  47. 


£  8,  d. 


0    0    6 


0 
0 
0 
0 
0 
0 
0 
0 


0    5 

0  10 

1  8 


1 
2 
8 
5 
6 


9 
0 
0 
0 
6 


Of  the  Stamp.  123 

Bill  of  Exchange-  £  s,  d.    CHAPTER 

Payable  on  demand  (i)  0    0    1  ^^« 


Bill  of  Ezchanoe  of  any  other  kind  whatsoever  (except  a 
bank  note)  and  Promissory  Note  of  any  kind  whatsoever 
(except  a  bank  note) — drawn,  or  expressed  to  be  payable, 
or  actnally  paid,  or  endoraed,  or  in  any  manner  negotiated 
in  the  United  Kingdom : 

Where  the  amount  or  valae  of  the  money  for  which  the 
biU  or  note  is  drawn  or  made  does  not  exceed  5/.     ...     0     0    1 

Exceeds  52.  and  does  not  exceed  10/ 0    0    2 

,,       10/.  „  25/ 0    0    8 

,,       25/.  „  50/ 0    0    6 

y,       5j/.  ,,  75/.       0    0    9 

„       75/.  ,,  100/ 0    10 

„    100/.— 
for  every  100/.,  and  also  for  any  fractional  part  of  100/., 
of  such  amoont  or  value 0    10 

Exemptions, 

(1.)  Bill  or  note  issued  by  the  Governor  and  Company  of 
the  Bank  of  EngUnd  or  Bank  of  Ireland. 

(2.)  Draft  or  order  dniwn  by  any  banker  in  the  United 
Kingdom,  upon  any  other  banker  in  the  United 
Kingdom,  not  payable  to  bearer  or  to  oixler,  and 
used  solely  for  the  purpose  of  settling  or  clearing 
any  account  between  such  bankers. 

(8.)  Letter  written  bv  a  banker  in  the  United  Kingdom  to 
any  other  banker  in  tho  United  Kingdom,  (Srecting 
the  payment  of  any  sum  of  money,  the  same  not 
beiog  payable  to  bearer  or  to  order,  and  such  letter 
not  being  sent  or  delivered  to  the  person  to  whom 
payment  is  to  be  made,  or  to  any  person  on  his 

(4.)  Letter  uf  credit  granted  in  the  United^  Kingdom 
authorizing  drafts  to  be  drawn  out  of  the  United 
ELingdom  payable  in  the  United  Kingdom. 

(5.)  Draft  or  oraer  drawn  by  the  Accountant-General  of 
the  Court  of  Chancery  in  England  or  Ireland. 

(6.)  Warrant  or  order  for  tho  payment  of  any  annuity 
granted  by  the  Commissioners  for  the  Reduction  of 
tho  National  Debt,  or  for  the  payment  of  any  divi- 
dend or  interest  on  any  share  in  the  Qovemment  or 
Parliamentary  stocks  or  funds. 

(7.)  Bill  drawn  by  the  Lords  Commissioners  of  the  Ad- 
miralty, or  by  any  person  under  their  authority, 
under  the  authority  of  any  Act  of  Parliament  upon 
and  payable  by  the  Accountant-General  of  the 
Navy  Uh 

(t)  Though  post-dated  a  penny  not  to  be  available  till  the  next 
stamp  was  enough.  The  test  is,  foreign  post  day.  Clarke  v,  Roche^ 
does  the  instrument  on  the  fifice  of  3  Q.  B.  D.  70. 
it  comply  with  the  act  f  0<Uty  v.  (/)  Repealed  by  85  k  86  Yict. 
Fry,  L  R.,  2  Ex.  Div.  265;  c.  20,  s.  7,  so  far  as  the  « authority 
Currie  v.  Misa,  L.  R.,  1  Ap.  555 ;  of  an  Act  of  Parliament "  is  con- 
where  by  custom  the  draft  was  cemed. 
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IX.  (8.)  Bill  drawn  (according  to  a  form  prescribed  by  Her 

Majesty's  orders  by  any  person  duly  authorized  to 

draw  the  same)  upon  and  payable  out  of  any  public 
account  for  any  pay  or  allowance  of  the  army  or 
other  expenditure  connected  therewith. 

(9.)  Coupon  or  warrant  for  interest  attached  to  and  issued 
with  any  security,  or  with  any  aj;roement  or  memo- 
randum for  the  renewal  or  extension  of  time  for  pay* 
ment  of  a  security,  52  k  58  Vict  c.  42,  s.  16,  wnich 
apparently  annms  the  decision  in  Attstralcuian 
Mortgage  Co,  v.  Commissionera  of  Inland  Bevenue, 
16  C.  o.  S.  Ca.  64.     8.  C. 

(10.)  Bevenue  remittance  bills,  58  Vict,  c  8,  s.  21. 

(11.)  Other  exemptions  are  contained  in  the  Local  Authori- 
ties Loan  Act,  38  &    89  Vict.  c.  83,  s.  19 ;  the 
Militia  Pay  Act,  30  &  31  Vict.  c.  92 ;  and  the 
Public  Monies  Payment  Act,  45  ft  46  Yict.  c.  72, 
s.  9. 
And  see  sections  48,  49,  50,  51,  52,  53,  54  and  55. 

MoRTOAOE,  Bond,  Debenturb,  Covknant,  and  Warrant 
OF  AtroRMXT  to  confess  and  enter  up  judgment,  51  Vict, 
c.  8  (it). 

(1.)  Being  the  only  or  principal  or  primary  security 
foi^- 
The  payment  or  repayment  of  money  not  ez< 
ceeuing  Xv».      •■*        •■•        ...        ...        ..i 

Exceeding     lOL  and  not  exceeding  25/. 

yy  252.  y,  50/. 

yy  502.  „  1002. 

„  1002.  „  1502. 

yy  1502.  y,  2002. 

,y  2002.  „  2502. 

,y  2502.  yy  8002. 

„            8002. 
For  every  1002.,  and  also  for  any  fractional 
part  of  1002.,  of  such  amount  0    2    6 

(2.)  Beinff  a  collateral,  or  auxiliary,  or  additional,  or 
suDstitnted  security,  or  by  way  of  further  assur- 
ance for  the  above-mentioned  purpose  where  the 
principal  or  primary  security  is  duly  stamped : 
For  eveiy  1002.,  and  also  for  any  fractional 
part  of  1002.,  of  the  amount  secured  ...    0    0    6 

(8.)  Transfer,  Assignment,  Disposition,  or  Assignation 
of  any  mortage,  bond,  debenture,  covenant,  or 
foreign  secunty,  or  of  any  money  or  stock  secured 
by  any  such  instrument,  or  by  any  warrant  of 
attorney  to  enter  up  judgment,  or  by  any  judg- 
ment: 

(it)  An  instrument  headed  "  de*  not  a  promissory  note  (though  not 

benture"  issued  by  an  incorpo-  under  seal),    hriiuh.  India  JS.S. 

rated   company,   signed   by  two  Co,  v.  Inland  Mevenue  Board,  7 

directors,  promising  to  pay  to  A.  Q.  B.  D.  165  ;  50  L.  J.  517  ;  and 

or   order  on  a  given  day,  and  sJ^ould  bear  a  debenture  stamp, 
bearing  coupons  for  interest,  is 


0 

0 

3 

0 

0 

8 

0 

1 

8 

0 

2 

6 

0 

3 

9 

0 

5 

0 

0 

6 

8 

0 

7 
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£  s.  d. 
For  every  100/.,  and  elso  for  any  fractional 
part  of  100/.,  of  the  amount  transferred, 

assigned,  or  disposed •       0    0    6 

{The  same 
duty  as  a 
principal 
sSThfSthM 
money. 

(4.)  Reconveyance,  Release,  Discharge,  Surrender,  Re. 

surrender,  Warrant  to  vacate,  or  Renunciation  of 

any  such  security  as  aforesaid,  or  of  the  benefit 

thereof,  or  of  the  money  thereby  secured : 

For  every  100/.,  and  also  for  any  fractional  part 

of  100/.,  of  the  total  amount  or  value  of  the 

money  at  any  time  secured 0    0    6 

And  see  sections  105,  106,  107,  108,  109,  110,  111,  112, 
113,  114  and  115. 

Foreign  Seoubity. 

The  existing  stamp  duties  on  Foreign  or  Colonial  share 
certificates,  and  securities  of  any  company  or  corporation, 
or  securities  of  any  Foreign  or  Colonial  State,  Government, 
Municipal  Body,  Corporation,  or  Company  (being  market- 
able securities  and  transferable  by  delivery),  are,  since  the 
1st  day  of  July,  1888,  regulated  by  the  51  Vict,  c  8,  s.  12 
(1)  and  (2). 

The  duties  are  as  follows ;  on  instruments — 

Kot  exceeding  25/. 

25/.  to  50/. ...        •••        •••       /•• 

Exceeding       50/.,  for  every  50/,,  or  fraction 

thereof     ...        •••        •••       ••• 


*  t  • 


0 
0 


0 
0 


8 

6 


0    0    6 


A  proviso  exempts  those  stamped  under  48  and  49  Vict.  c.  51. 
As  to  substituted  securitiea,  see  53  Vict  c.  8,  s.  18.  48  & 
49  Vict  c.  51,  did  not  include  Colonial  securities,  which 
the  above  act  does.  As  to  mortgages  of  such  securities, 
see  8.  14.  The  stamp  is  available  for  the  whole  year, 
however  many  times  the  instrument  be  transferred, 

PfiOTSST  of  any  biU  of  exchange  or  promissory  note : — 

{The  same 
duty  as  the 

In  any  other  case 

And  see  section  116. 


.  *  • 


bill  or  note. 
0     10 


Becbipt  given  for,  or  upon  the  payment  of,  money  amount- 
ing to  2/.  or  upwards 

Exemption8,l 

(8.)  Receipt  given  for  any  principal  money  or  interest  due 
on  an  exchequer  bill. 

(9.)  Receipt  written  upon  a  bill  of  exchange  or  promissory 
note  duly  stamped. 

(10.)  Receipt  given  upon  any  bill  or  note  of  the  Governor 
and  Comnany  of  the  Bank  of  England  or  the  Bank 
of  Ireland, 


0    0    1 
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CHAPTEB     (^^O  Receipt  indorsed  or  otherwise  written  upon  or  con- 
IX.  tained  in  any  instrument  liable  to  stamp  duty,  and 

duly  stamped,   acknowledging  the  receipt  of  the 

consideration  money  therein  expressed,  or  the  re- 
ceipt of  any  principal  money,  interest,  or  annuity 
thereby  secured  or  therein  mentioned. 
(13.)  Receipt  given  for  the  return  of  any  duties  of  customs 

upon  certificates  of  over  entry. 
(14.)  Receipt  indorsed  upon  any  bill  drawn  by  the  Lords 
Commissioners  of  the  Admiralty,  or  by  any  person 
under  their  authority,  or  under  the  authority  of 
any  Act  of  Parliament,  upon  and  payable  by  the 
Accountant-General  of  the  Navy. 
And  see  sections  120,  121,  122  and  123. 

Bills  and  It  appears  that  the  foUoiving  instruments  are  free  from 

notes  exempt,  duty  under  this  and  previous  statutes  : — 

Bills  and  notes  of  the  Bank  of  England  and  Bank  of  Ireland  {I) ; 

Notes  for  one  poimd,  one  guinea,  two  pounds,  or  two  guineas, 
payable  to  bearer  on  demand,  issued  by  the  Bank  of  Scotland, 
lioyal  Bank  of  Scotland,  and  British  Linen  Company  (m) ; 

Bills  of  notes  issued  by  bankers  paying  a  composition  in  lieu  of 
stamps  (n)  ; 

Bills  drawn  for  the  expenses  of  the  navy  and  army  (o) ; 

Notes  of  loan  (^),  friendly  (q),  and  building  societies  (r). 


re-isBued. 


What  instm-       An  instrument  that  has  been  paid  at  maturity  by  the 
™GDt8  may  be  party  primarily  liable  cannot  be  re-issued  («). 

Bank  notes  issued  duly  stamped,  or  issued  unstamped 
by  a  banker  duly  licensed  or  otherwise  authorized  to  issue 
unstamped  bank  notes  may  be  from  time  to  time  re-issued 
without  further  duty  (t). 


(Q  65  Geo.  8,  c.  184,  s.  21 ; 
7  &  8  Vict.  c.  82,  8.  7 ;  Exemp. 
Tit.  1.  The  privileges  of  the 
Banks  of  England  and  Ireland 
are  not  affected  by  the  Code. 
See  s.  97  (3)  c. 

(m)  55  Geo.  8,  c.  184,  s.  28. 

(n)  9  Geo.  4,  c.  23 ;  7  Geo.  4, 
c.  46,  8. 16 ;  7  &  8  Vict.  c.  82,  s. 
22  ;  17  &  18  Vict.  c.  83,  s.  11  ; 
88  k  84  Vict.  c.  97,  s.  46. 

(o)  Exemp.  Tits.  7  &  8. 

Ip)  8  &  4  Vict.  c.  110,  made 
perpetual  by  26  &  27  Vict.  c.  66, 
repealed  by  Stat  Law  Amend- 
ment Act,  1875.  Quare  whether 
the  88  &  89  Vict.  c.  60,  does  not 
now  apply  to  societies  formed 
since  1875.  A  joint  and  several 
note  was  within  the  former  Act 
Bradbtirn  v.  WTiiibread^  5  M.  & 


G.  489. 

(q)  88  k  39  Vict.  c.  60,  s.  16, 
repealing  18  &  19  Vict.  c.  63.  But 
they  must  be  strictly  for  the  pur- 
poses of  the  society,  and  not 
generally  negotiable.  Atiomey- 
Qtneral  v.  Gilpin,  40  L.  J.,  Ex. 
184;  In  re  CoUman,  L.  B.,  19 
Chan.  D.  69. 

(r)  87  &  88  Vict.  c.  42,  a.  41. 

(«)  Morley  v.  Cidverwell,  7  M. 
&  W.  174  ;  Barirum  v.  Caddy,  9 
A.  &  E.  275 ;  1  P.  &  D.  207 ; 
Woodward  v.  Pell,  37  L.  J.,  Q.  B. 
41;  L.  R.,  4  Q.  B.  55.  Code, 
8.  59. 

*  (0  88  k  84  Vict.  c.  97,  .&  46. 
For  penalty  both  ou  issuer  and 
receiver  of  a  note  unduly  issued 
unstamped,  see  sect.  47  (1)  and 
(2),  and  55  Geo.  8,  c.  184,  s.  27. 
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The  reservation  of  interest  on  a  bill  or  note  does  not  in   CHAPTBB 


IX. 


any  case  render  a  larger  stamp  necessary ;  for  the  object  of  _ 

the  legislature  was  to  impose  a  pro  ratd  stamp  duty  on  the  Beservation 

sum  actually  due  at  the  time  of  taking  the  security,  and  not  of  interest. 

upon  what  might  become  due  in  future  for  the  use  of  the 

money  (u) ;  although  interest  be  reserved  from  a  day  prior 

to  the  date  of  the  instrument  (x), 

A  bill  or  note  not  duly  stamped  is  not  available,  nor  Effectof  want 
evidence  in  law  or  equity  for  any  purpose  in  furtherance  of  of  a  stamp, 
its  original  design,  not  even  as  an  admission  (y).    But  an 
instrument  not  duly  stamped  might  always  be  looked  at 
for  a  collateral  purpose.     In  an  action  for  money  lent,  the 
plaintiff's  witnesses  proved  that  plaintiff*  had  lent  defendant 
40/.,  and  that  defendant  had  given  him  a  promissory  note 
on  unstamped  paper :  the  defendant's  case  was  that  plaintiff' 
had  inveigled  him  to  drink,  and  that  the  transaction  was 
fraudulent.     The  note  was  produced.     Lord  EUenborough  : 
"  The  note  certainly  cannot  be  received  in  evidence  as  a 
security,  or  to  prove  the  loan  of  the  money ;  but  I  think 
it  may  be  looked  at  by  the  jury  as  a  contemporary  writing  to 
prove  or  disprove  the  fraud  imputed  to  the  plaintiff*.''    The 
note  was  put  in,  and  had  very  much  the  appearance  of 
having  been  written  by  a  drunken  num.     Verdict  for  the 
defendant  (a).     The  statute  17  <&  18  Vict.  c.  83,  s.  27,  con- 
tained  an  express  provision  that  an  unstamped  instrmnent 
might  be  admitted  in  any  cinminal  proceeding.     But  long 
before  that  statute  it  had  been  held  no  defence  in  a  pro- 
secution for  forgery  that  the  instrument  was  not  duly 
stamped  (a).    So  it  has  been  held  that  if  A.  and  B.  enter 
into  a  written  agreement,   duly  stamped,   and  afterwards 
enter  into  another  written  agreement  on  the  same  subject- ' 
matter,  but  inconsistent  with  the  first,  and  not  stamped. 


(u)  Pruessing  v.  Ing^  4  B.  & 
Aid.  204. 
(x)  Wais  y.  Noot,  i  Tyrw.  726, 
(y)  Sect.  17  ;  Wilson  v.  Vysar, 
4  Taunton,  288 ;  Jarditu  v.  Payne^ 
1  B.  &  Ad.  663 ;  Oiindy  v.  Mar- 
rioU,  1  B.  &  Ad.  696.  Bat  an 
unstamped  instrument  was  ad- 
missible to  prove  an  agreement 
illegal,  Coppoek  y.  Boioer,  4  M.  & 
W.  861 ;  or  to  prove  usury,  Kaah 
V.  Duneomh,  1  M.  &  Rob.  184 ; 
or  to  corroborate  a  witness,  Ihver 
V.  MaesUur,  5  Esp.  92;  or  to 
refresh  his  memory,  Maughan  y. 
£r«i6an^  8B.  &  C.  14.    In SrmH 


V.  Noles,  6  M.  k  G.  911,  the 
Court  of  C.  P.  allowed  an  un« 
stamped  bill  to  be  given  in  evi- 
dence to  negative  by  anticipation 
a  nlea  of  payment.  8ed  quccre, 
ana  see  s.  17. 

(z)  Oregory  v.  Fraser,  8  Camp. 
454  ;  and  see  Holmes  v.  Sixsmilh, 
7  Ex.  802 ;  Watson  ▼.  Poulsau, 
15  Jur.  1111  ;  Keable  v.  PayiUj  8 
A.  k  £.  555 ;  lUg,  y.  OompertZy 
9  Q.  B.  824. 

(a)  Bex  v.  Hawkswood,  Bayley, 
6th  ed.  91 ;  8  East,  P.  C.  955 ; 
Bex  y.  Teagug,  Bayley,  6th  ed. 
574  ;  2  East,  P.  C.  79. 
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though  the  plaintiff  cannot  give  the  second  agreement  in 
evidence,  it  may  be  looked  at  by  the  Court  to  prove  that 
the  first  agreement  was  rescinded  (b).  But  when  the 
acceptor  of  a  bill  required  the  drawer,  who  was  an  illiterate 
person,  to  take  his  second  acceptance  at  six  months,  in  lieu 
of  payment,  and  the  drawer  having  assented,  the  acceptor's 
son  wrote  the  second  bill  on  the  back  of  the  fii'st,  and  the 
drawer  and  acceptor  signed  the  second  bill,  and  then  the 
acceptor's  son  drew  a  line  through  the  acceptance  on  the 
first  bill ;  it  was  held,  in  an  action  on  the  first  bill  by  the 
drawer  against  the  acceptor,  that  the  second  bill  could  not 
be  submitted  to  the  jury  for  the  purpose  of  enabling  them 
to  judge  whether  the  cancelling  of  the  original  acceptance 
were  with  the  assent  of  the  plaintiff  (c). 

A  note,  reciting  that  deeds  had  been  deposited  as  a 
security,  does  not,  as  a  note,  require  a  mortgage  stamp  (d). 
A  promissory  note  which  amounted  to  a  mortgage  might 
formerly  have  been  impressed  with  the  mortgage  stamp 
after  it  was  made  (e). 

The  objection  to  the  stamp,  whether  for  insufficiency  or 
absence,  should  in  general  be  taken  before  the  instrument 
is  read  ;  hence,  where  it  is  intended  to  rely  on  such  a  point, 
the  pleadings  must  be  so  framed  as  to  necessitate  the  pro- 
duction of  the  instrument.  But  where  the  defect  requires 
extrinsic  evidence  to  show  it,  the  instrument  is  to  be  shown 
to  the  judge,  and  the  ground  of  objection  afterwards 
proved  (/).  If  a  judge  at  JVisi  Prius  rule  against  a  stamp 
objection,  his  decision  cannot  be  reviewed,  and  he  ought 
not  to  reserve  the  point  ( g).  The  absence  of  a  stamp  on  a 
bill  or  note  cannot  be  pleaded  unless  the  plea  show  that 
the  instrument  cannot  be  made  good  by  being  stamped 
before  the  trial  (k). 


(6)  Heed  v.  Deere,  1 B.  &  C.  261  ; 
see  Surears  v.  TFUls,  1  Eap.  817. 

(c)  Sweeting  v.  Halse,  9  B.  &  C. 
865  ;  4  M.  &  R.  287.  It  was  held 
in  Jones  v.  Hyder,  4  M.  &  W.  82, 
that  a  promissoiynote,  improperly 
stamped,  conld  not  be  i-eceived  in 
evidence  to  take  a  case  out  of  the 
Statute  of  Limitations ;  and  see 
Bolmes  v.  Mackrell,  8  C.  B.,  N.  S. 
789. 

{d)  FaneouH  v.  Thmme,  9  Q.  B. 
812, 

{e)  Wise  v.  Charlton,  4  A.  &  K 
786  ;  6  N.  &  M.  862  ;  2  H.  &  W. 
49.  See,  however,  s.  58  (2).  As 
to  the    necessity  of  the  higher 


stamp,  see  s.  8,  Part  II. 

(/)  Field  y.  Woods,  7  Ad.  k  El. 
114 ;  2  Nev.  k  P.  117. 

{g)  Ord.  XXXIX.  r.  8 ;  17  & 
18  Vict  c.  126,  8.  81 ;  Suyrdei  v. 
Kuezinski,  17  C.  B.  251 ;  Heiser 
y.  Grout,  5  H.  &  N.  85.  But  see 
Eames  v.  Smith,  1  Jur.,  K.  S. 
1025.  But  an  improper  rejection 
of  a  document  is  (subject  to  Ord. 
XXXIX.  r.  6)  ground  for  a  new 
trial.  Sharpies  v.  Rickards,  2  H. 
&N.  7. 

(A)  Bradley  v»  Bardsley,  16 
L.  J.,  £x.  116 ;  8  D.  &  L.  476 ; 
14  M.  k  W.  873.  See,  however, 
Lazarus  v,  CowiCf  3  Q.  B.  465  ; 


Of  the  Stamp.  129 

If  a  bill  be  either  lost,  or  detained  by  the  opposite  side    CHAMER 

after  notice  to  produce,  the  presumption  of  law  is  that  it 

was  duly  stamped,  unless  the  contrary  be  shown  (t).  Piesamptioa 

as  to  stamp. 

TattenaU  v.  Feamley,  17  0.  B.  (t)  Marine  Insurance    Co.    v. 

368.  Eaviside,  L.  R.,  5  H.  L.  625. 


aais. 
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X. 

-    -  BiLUB  of  exchange  are  either  inland  or  foreign. 

What  bills  are  ^^  inland  bill  is  one  which  is,  or  on  the  face  of  it  purports 

the^Code?  *^  ^®'  ^^^^  ^'^^^  ^^  payable  within  the  British  Islands,  or 
drawn  within  the  British  Islands  upon  some  person  resident 
therein. 

Any  other  is  a  foreign  bill. 

Unless  the  contrary  appear  on  the  face  of  the  bill  or  note, 
the  holder  may  treat  it  as  inland  (a). 


Under  the 
Btamp  Act 


For  the  purposes  of  the  present  Stamp  Act,  33  &  34  Vict, 
c.  97,  only  bills  or  notes  made  (or  purporting  to  be  made) 
out  of  the  United  Kingdom,  are  to  be  deemed  foreign  bills 
or  notes  (6). 


(a)  Code,  s.  4.  British  Islands 
include  the  Ible  of  Man  and  the 
Channel  Islands,  as  well  as  the 
United  Kingdom  of  Great  Britain 
and  Ireland.  Com.  Dig.  tit.  Nav. 
2,  3  &  4  ;  Godfrey  v.  Coulman,  13 
Moo.  P.  C.  C.  11 ;  Heyw<yod  v. 
Pickering,  L.  R.,  9  Q.  B.  428. 
By  the  19  k  20  Vict.  c.  97,  s.  7 
(repealed  by  Code),  bills  and  notes 
drawn  or  made  in  one  part  and 
payable  in  anv  other  part  of  the 
british  Islands  were  inland.  A 
cheque,  therefore,  though  really 
drawn  abroad,  if  it  do  not  show 
that  on  its  fnce,  is,  or  at  all  eveuts 


may  be,  treated  as  inland.  A 
lull  drawn  in  England  on  a  person 
residing  abroad,  but  drawn  and 
accepted  ])ayable  in  England,  has 
been  held  inland  within  the  Stamp 
Act,  Amner  v.  Clarky  2  C,  M. 
k  R.  468. 

{h)  Sects.  51  and  52.  Hence 
bills  or  notes  drawn  or  made  in 
the  Channel  Islands  or  Ide  of 
Man  are  inland  bills,  so  far  as 
the  law  is  concerned,  but  foreign 
bills  for  the  Stamp  Act.  Orifin 
V.  jyeathersby,  L.  R.,  S  Q.  B. 
753  ;  HntwoodY»  Pickering^  L,  R,, 
9  q.  n.  428, 
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Inland  bills,  at  common  law,  are  such  as  arc  both  drawn    CHAPTER 

and  payable  within  the  limits  of  England,  Wales,  and  Ber- ' 

wick-on-Tweed.  Foreign  bills  at  common  law  are  such  as  At  common 
are  drawn  or  payable  abroad,  or  drawn  in  one  realm  of  the  law. 
United  Kingdom,  and  payable  in  another  (c).  A  bill  of 
exchange  is  primd facie  inland;  but  in  an  action  brought 
on  a  foreign  bill  against  a  drawer  or  indorser,  the  declaror 
tion  ought  to  have  stated  it  to  be  so  (d),  or  the  defendant 
would  be  entitled  to  succeed  on  the  ordinary  traverses  of  the 
material  allegations  in  the  declaration. 

Formerly,  the  acceptor  of  a  bill  purporting  to  be  foreign, 
but  really  made  in  England,  and  known  by  the  acceptor  nt 
the  time  of  acceptance  to  be  so,  was  not  precluded  from 
objecting,  in  an  action  by  an  innocent  indorsee,  that  it 
really  was  an  inland  bill,  and  therefore  void  for  want  of  a 
stamp  (e).  But  there  was  an  implied  warranty  by  a  trans- 
feror that  a  bill  apparently  drawn  abroad  really  was  so  (/ ). 
Now,  however,  every  bill  of  exchange  which  shall  pui'port  to 
be  drawn  at  any  place  out  of  the  United  Kingdom,  shall, 
for  the  purposes  of  the  Stamp  Act,  be  deemed  a  foreign 

bill  (.9). 

Foreign  bills  are  often  drawn  in  parts,  each  part  being  Bill  in  a  set 
numbered  and  containing  a  reference  to  the  other  parts ;  the 
whole  of  the  parts  then  constitute  one  bill  (h). 


(c)  Com.  Dig.  tit.  Navigation, 
2,  3,  4.  The  Union  did  not  make 
bills  drawn  in  England,  but  pay- 
able in  Scotland  or  Ireland,  or 
vice  versd,  inland.  Mdtioney  v. 
Ashlin,  2  B.  &  Ad.  478;  but 
they  were  inland  within  the  1  &  2 
Geo.  4,  c.  78,  requiring  a  written 
acceptance. 

.  (d)  ArTiiani  v.  CastriqiUf  13  lil. 
k  W.  443. 

(e)  Steadinaii  v.  Duhamel^  1  C. 
B.  888. 

(/)  Oompertz  v.  Barttdt,  2  E. 
&  B.  854. 

{g)  33  k  84  Vict.  c.  97,  s.  52 ; 
see,  too,  27  &  28  Vict.  c.  56,  »,  2 
(now  repealed) ;  and  17  &  18  Vict. 
c.  83,  8.  4  (also  repealed) :  and 
Siordet  v.  KuczyvJci,  17  C.  B. 
251.  There  ia  no  converse  pro- 
vision as  to  a  bill  really  drawn 
abroad,  but  purporting  to  be 
drawn  here ;  6.^.,  a  cheque  drawn 
abroad  by  an  Englishman  travel- 
ing,  which   may  perhaps  when 


presented  or  negotiated  here  i-o- 
quire  an  ad  valorem  stamp ;  see, 
however,  Ex  parte  Boyse,  33  Ch. 
D.  612  ;  56  L.  J.  135. 

{h)  Code,  8.  71.  II  cxistodans 
lanegociation  des  lettres  de  change 
un  usage  qui  la  facilite  et  assun^ 
leur  paiement  rapide ;  c'est  In 
facultl  de  tirer  par  premiere, 
scconde,  et  troisi^mc,  &(*.,  &c., 
c'est  h.  dire  de  souscrire  plusienrs 
oxemplaires. 

Get  usage  remonte  a  dos  temps 
d^jii  rccnles ;  il  etait  en  vigueur 
sous  I'ancienne  legislation,  et 
Cleirac  en  cite  des  exem^iles  qui 
86  Ripportent  au  milieu  dn  sei- 
zidnie  si^cle. 

11  n^est  pas  sans  int^rSt  de 
reproduire  ses  obfler\'ations  fort 
sensees : 

"£t  d*autant  quo  los  lettres  de 
change  sont  des  papiers  volans, 
des  petits  poulets,  ou  billets,  Fo- 
lisza  di  Cambio,  qui  so  pcuvcut 
facilement     esdirer     et     perdre. 
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CHAPTER       Examplars,  or  parts  of  the  bill,  are  made  on  separate 
pieces  of  paper,  each  part  being  numbered,  and  referring 


to  the  other  parts.  Each  part  contains  a  condition  that  it 
shall  continue  payable  only  so  long  as  the  others  remain 
unpaid.  These  parts  should  circulate  together;  or  one 
may  be  forwarded  for  acceptance  while  the  other  is  delivered 
to  the  indorsee,  thus  relieving  him  from  the  necessity  of 
forwarding  his  part  for  acceptance,  but  giving  him  the 
indorser's  security  immediately,  and  diminishing  the  chances 
of  losing  the  bill.  Every  transferor  is  bound  to  hand  over 
to  his  transferee  all  the  parts  of  the  bill  in  his  possession, 
and  he  may  even  be  liable  to  hand  them  over  to  a  subse- 
quent transferee,  if  he  have  them  still  in  his  posses- 
sion (t). 

The  whole  set      ^he  whole  set,  of  how  many  parts  soever  it  be  composed, 
but  one  bill,    constitutes  but  one  bill,  and  the  regular  payment  and  can- 
cellation of  any  one  of  the  parts  extinguishes  all  (j), 

A  firm,  who  were  both  payees  and  acceptors  of  a  foreign 
bill  in  three  parts,  indorsed  one  part  to  a  creditor  to  remain 
in  his  hands  till  some  other  security  were  given  for  it,  and  then 
indorsed  another  part  of  the  same  bill  for  value  to  a  third 
person.  They  afterwards  gave  the  first  indorsee  the  pro- 
posed security,  and  took  back  the  first  part  of  the  bill  f^om 
him.  Held,  that  the  holder  of  the  second  part  was  not 
precluded  from  recovering  against  the  firm ;  first,  because 
the  substitution  of  the  security  for  the  first  part  was  not  a 
payment ;  and,  secondly,  because  the  firm  were,  as  between 
themselves  and  the  second  indorsee,  estopped  from  disputing 
the  regularity  of  their  acceptance  and  indorsement  of  the 
second  part  (k). 

Liability  of         Where  the  holder  of  a  set  indorses  two  or  more  parts  to 

indoTser  of      different  persons,  he  is  liable  on  every  such  part,  and  every 
more  than  one 

part. 

Comme  anssi  le  banquier  corres-      the  time  within  which  a  bill,  pay- 

pondant  k  Paris  pent  manquer  au  able  after  sight,  ought  to  be  pre- 

paiement,  c'est  pourquoi,  tant  le  seuted  for  acceptance.     Straker  v. 

bourgeois   qui    a   tir6,   quo    son  Graham,  4  M,  &  W.  721. 

commissionnaire  r^sidant  h,  Paris,  (i)  Pinard  v.  Klockman,  32  L. 

ont    chacun  besoin    d'une  copie  J.,  Q.  B.  82  ;  3  B.  &  S.  388. 

pour  faire  leurs  diligences.      A  (J)  Code,  8.71.     Byli«  on  Bills, 

cette  cause  le  banqnier  doit  ^crire,  6th  American  edition,  578.     A 

et  foumir  par  precaution  deux  ou  contract  to  deliver  up  a  bill  drawn 

trois  copies  de  la  m6me  lettre  de  In  parts,  is  a  contract  to  deliver 

semblable  tencur."    Nouguierdes  up  every  part.     Keaimey  y.  West 

Lettres  de  Change,  1,  104.  Granada  Mining  Company^  1  H. 

The  facility  which  drawing  a  k'S,  412. 

bill  in  sets  affords  for  its  present-  ik)  Holdsicorth  v.  Hunter^  10 

ment^  has  been  hoU  to  accelerate  B.  &  C.  449. 


Foreign  Bills  and  Notes,  Sets,  Parts,  and  Copies.      133 

indorser  subsequent  to  him  is  liable  on  the  part  he  has  him-    CHi^TER 
self  indorsed,  as  if  the  said  parts  were  different  bills.  ' 

Where  two  or  more  parts  of  a  set  are  negotiated  to  dif-  To  whom  bill 
ferent  holders  in  due  course,  the  holder  whose  title  first  belongs  when 
accrues  is,  as  between  such  holders,  deemed  the  true  owner  §f^^^  ^^ 
of  the  bill ;  but  the  rights  of  a  person  who  in  due  course  hands, 
accepts  or  pays  the  part  first  presented  to  him  are  not  there- 
by affected  {I). 

Each  part  is  now  subject  to  a  stamp  if  issued  or  nego-  Stamp, 
tiated  apart  from  the  others  (m). 

The  drawee  should  accept  only  one  part.     For  if  two  ac-  Liability  of 
cepted  parts  should  come  into  the  hands  of  different  holders,  drawee, 
and  the  acceptor  should  pay  one,  it  is  possible  that  he  may 
be  obliged  to  pay  the  other  part  also  (n). 

And  he  should  not  pay  without  taking  back  the  part 
which  he  has  accepted  (o),  for,  having  paid  the  unaccepted 
part,  he  may  be  obliged  afterwards  to  pay  the  accepted  part 
also. 

It  is  conceived,  that  an  indorser  is  not  bound  to  pay  any 
one  part,  unless  every  part  bearing  his  indorsement  be  de- 
livered up  to  him  ( p). 

Copies  of  bills  are  not,  it  is  believed,  much  used  in  this  (Copies  of 
country.     A  protest  may  be  made  on  the  copy  of  a  lost  bills. 


(0  Sect  71.  Holdstvorlh  v. 
SuiUer,  10  B.  &  C.  449  ;  Perreira 
V.  Jopp,  10  B.  &  C.  460.  The 
first  holder  may,  it  is  said,  main- 
tain trover  for  the  other  parts 
even  against  a  subsequent  bond 
fide  holder.  Lang  v.  Smyth,  7 
Bing.  284 ;  5  M.  &  P.  78.  An 
omission  on  one  part  to  express 
the  reference  to  the  others  may 
have  the  effect  of  obliging  the 
drawer  to  pay  more  than  one  part 
Davidson  v.  Robertson,  3  Dow. 
218;  Beawes,  430;  Poth.  Ill; 
2  Pard.  867. 

(wi)  33  &  34  Vict  c.  97,  s.  55. 
If  a  man  be  under  an  obligation 
to  deliver  a  foreign  bill,  it  seems 
he  must  deliver  as  many  parts  as 
are  applied  for.     1  Pard.  334. 

(n)  See  Holdsworth  v.  HwiUer, 
10  B.  k  C.  449  ;  Code,  s.  71. 

(o)  Ceiui  qui  pale  uue  lettrc  de 


change  sur  une  dcuxi^me,  trol- 
si^me,  quatri^me,  &c.,  sans  retirer 
celle  sur  laquelle  se  trouve  son 
acceptation,  n'op^re  point  sa 
liberation  k  regard  du  tiers  por- 
teur  de  son  acceptation.  Code  de 
Commerce,  Art.  148. 

(p)  Lorsqu'une  deuxieme  porte 
qu'olle  ne  sera  pay^e  qu'autant 
que  la  premiere  ne  I'aura  pas 
ete ;  Tendosseur  qui  endosse  lea 
deux  exemplaires  n*est  point  res- 
ponsable  envers  le  porteur  do  la 
seconde  qui  a  re9u  ce  titre,  tandis 
que  la  premiere  6tait  ^alement 
en  circulation. 

Dans  ce  cas  le  porteur  de  la 
seconde  est  averti  par  les  6non- 
ciations  qu'elle  contient.  Pour  se 
mettre  2i  Vabri  des  fraudes  de  son 
cidant,  11  doit  se  faire  remettre 
la  premidre.  Cour  de  Cassation, 
4  Avril,  1832  ;  Sirey,  t  82,  I.  29. 


134:     Foreign,  Bills  and  NoieSy  Sets,  Paris,  aaid  Copies. 

CHAPTER  bill  (^q^  gut,  abroad,  when  a  bill  is  not  drawn  in  sets,  it  is 
sometimes  the  practice  to  negotiate  a  copy,  while  the 
original  is  forwarded  to  a  distance  for  acceptance. 

In  such  a  case,  the  person  who  circulates  the  copy  should 
transcribe  the  body  of  the  bill,  and  all  the  indorsements 
including  his  own,  literally,  and,  after  all,  he  should  write 
"  Copy  : — the  original  being  with  such  a  person."  If  he 
should  omit  to  state  that  the  bill  is  a  copy,  or  to  write  his 
own  indorsement  after  the  word  copy,  he  may  become  liable 
on  the  copy  as  on  an  original  (r). 

Substitutions  It  is  a  common  but  not  a  safe  practice  for  a  drawer,  to 
wliom  a  negotiated  part  has  come  back  with  many  indorse- 
ments on  it,  to  substitute  a  new  part  without  such  indorse- 
luents.  The  holder  of  such  a  substituted  part  may  bo 
deprived  of  his  remedy  against  the  acceptor  by  the  inter- 
mediate act  of  the  drawer  (s). 


(q)  DeJtera  v.  ffarriot,  1  Show, 
163  ;  Code,  s.  61  (8). 

(r)  L'nsage  dea  copies,  quoi- 
qu'il  ne  soit  pas  consacre  par  la 
loi,  n'en  est  jms  moins  vidable. 
L'endosseur  qui  61*^6  une  copie, 
apr^  avoir  nigocie  Toiiginal,  est 
tenu  de  meutionner  dans  la  copie 
rendossemeut  qu'il  a  ^crit  siir  le 
titrc    incmc.      Si,   an    coutraire, 


apres  ces  mots  })our  copie,  il 
appose  iin  endos,  il  fait  supiioser 
que  roriginal  n'est  pas  endoss^, 
et  il  est  responsable  vis-h-yis  du 
porteur  de  bonne  foi  do  la  copie. 
Cour  Royale  de  Paris,  14  Janvier, 
1830 ;  Sirey,  t.  80,  1.  172. 

{s)  Ralii  V.  Dejinistoun^  6  £xch. 
483. 
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XI. 


Ip  a  man  seek  to  enforce  a  simple  contract,  he  must,  in  fg'^^^^^!'^^ 
pleading,  aver  that  it  was  made  on  good  consideration,  and  gidcration  on 
must  substantiate  that  allegation  by  proof.   But  to  this  rule  bills  and 
bills  and  notes  are  an  exception.     It  is  never  necessary  to  ^oi?s, 
aver  consideration  for  any  engagement  on  a  bill  or  note,  or 
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^^^r^^^    to  prove  the  existence  of  such  consideration,  unless  a  pre- 

•         sumption  against  it  be  raised  by  the  evidence  of  the  adverse 

party,  or  unless  it  appear  that  injustice  will  be  done  to  the 
defendant,  or  that  the  law  will  be  violated,  if  the  plaintiff 
recover.  In  the  case  of  other  simple  contracts,  the  law 
presumes  that  there  was  no  consideration  till  a  considera- 
tion appear ;  in  the  case  of  contracts  on  bills  or  notes,  a 
consideration  is  presumed  till  the  contrary  appear,  or  at 
least  appear  probable  (a). 


When  burden      Every  holder  of  a  bill  or  note  is,  prtmd  faciei  a  holder  in 
of  proof  due  course,  and  therefore  is  presumed  to  be  among  other 

shifted.  things  a  holder  for  value ;  but  if  in  an  action  on  a  bill  or 

note  it  is  admitted  or  proved  that  the  acceptance  or  making, 
issue,  or  subsequent  negotiation  is  affected  with  fraud, 
duress,  or  illegality,  the  burden  of  proof  is  shifted,  and 
those  presumptions  no  longer  exist,  unless  the  holder  prove 
that  subsequently  to  the  alleged  fraud  he  or  some  one 
through  whom  he  derives  title  gave  value  in  good  faith. 
Hence  the  defendant  is  not  permitted  to  put  the  plaintiff  on 
proof  of  the  consideration  which  the  plaintiff  gave  for  the 
bill,  unless  the  defendant  can  make  out  a  primd  facie  case 
against  him,  by  showing  that  the  bill  was  obtained  from 
the  defendant)  or  from  some  intermediate  party,  by  undue 
means,  as  by  fraud  or  force  (6)  (or  that  it  was  lost)  (c),  or 
that  it  was  originally  infected  with  illegality. 

In  the  case  of  ^*  ^^^  formerly  held,  that  the  defendant  could  call  on  the 
an  accommo-  plaintiff  to  prove  consideration,  by  showing  the  bill  to  be 
dation  bill. 


(a)  Code,  s.  30.  To  obtain  the 
usual  decree  in  a  creditor's  suit  it 
is  not  sufficient  for  the  plaintiff 
to  put  in  an  acceptance  of  the 
testator  proved  as  an  exhibit. 
Quaere,  wliether  any  evidence 
should  be  given  of  the  considera- 
tion. Kenton  v.  Lynch^  1  Y.  & 
Col.  N.  S.  437.  And  where  an 
account  is  directed  by  a  Court  of 
Equity  to  be  taken  of  dealings 
between  an  attorney  and  his 
client,  it  is  not  sufficient  that  the 
attorney  produce  bills  and  notes 
given  by  the  client  to  him,  he 
must  prove  the  consideration. 
Jones  V.  Thomas,  2  Y.  &CoL  498. 

(&)  As  to  a  note  obtuhied  by 
duress  of  goods^  see  Reams  v. 
Durell,  6  C.  B.  596.  The  dis- 
tinction seems  to  be  between  a 


payment,  or  a  transaction  in  the 
nature  of  payment,  which  is  void 
for  duress  of  goods,  and  a  con- 
tract, which  cannot  be  so  avoided. 
As  to  compulsion  in  the  nature  of 
duress  of  land,  sec  Close  v.  Phipps, 

7  M.  &  G.  586.  See  also  Atkinson 
v.  Denby,  30  L.  J.,  Exch.  361 ;  7 
N.  k  M.  934. 

(c)  Harvey  v.  Towers,  6  Exch. 
656  ;  Mather  v.  Lord  Maidstone. 
26L.  J.,C.  P.  58;  1  C.  B.,  N.  S. 
273.  But  a  wager  which  is  not 
prohibited,  but  only  void  under 

8  &  9  Vict.  c.  109,  has  been  held 
not  to  be  such  an  illegality  of 
Gon^ideratioQ  as  will  change  the 
burthen  of  proof.  Fiteh  v.  Jones, 
5  £.  &  B.  238.  Loss  of  a  bill  is 
not  specified  in  s.  80  (2). 


Ccffmderatum. 
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an  accommodation  bill,  or  that  the  defendant  received  no  CHAPTER 
value  (<f).  But  it  is  now  definitely  settled,  after  conside- 
ration  by  all  the  judges,  that  mere  absence  of  consideration 
received  by  the  defendant  will  not  entitle  him  to  call  on  the 
plaintiff  to  prove  the  consideration  which  the  plaintiff  gave. 
"  There  is,"  says  Lord  Abinger,  delivering  the  judgment  of 
the  Court  of  Exchequer,  "  a  substantial  distinction  between 
bills  given  for  accommodation  only,  and  cases  of  fraud, 
inasmuch  as  in  the  former  case  it  is  to  be  presumed  that 
money  has  been  obtained  upon  the  bill.  If  a  man  comes 
into  Court  without  any  suspicion  of  fraud,  but  only  as  the 
holder  of  an  accommodation  bill,  it  may  fairly  be  presumed 
that  he  is  a  holder  for  value.  The  proof  of  its  being  an 
accommodation  bill  is  no  evidence  of  the  want  of  considera- 
tion in  the  holder.  If  the  defendant  says,  '  I  lent  my  name 
to  the  drawer  for  the  purpose  of  his  raising  money  upon 
the  bill,  the  probability  is  that  money  was  obtained  upon 
the  bill.'  Unless,  therefore,  the  bill  be  connected  with 
some  fraud,  and  a  suspicion  of  fraud  be  raised  from  its 
being  shown  that  something  has  been  done  with  it  of  an 
illegal  nature,  as  that  it  has  been  clandestinely  taken  away, 
or  has  been  lost  or  stolen  (in  which  cases  the  holder  must 


{d)  See  Heath  v.  Sansoin,  2  B. 
k  Ad.  291 ;  Duncan  v.  ScoUy  1 
Camp.  100 :  CfrafU  v.    Vavghan, 

3  Burr.  1516  ;  King  v.  Milsom,  2 
Camp.  5  ;  Patcrson  v.  Hardacre^ 

4  Taunt.  114  ;  Thomas  v.  Newton^ 
2  C.  &  P.  606  ;  De  la  ChaunrMte 
V.  Bank  of  Englaiid,  9  B.  &  C. 
208  ;  Bassett  v.  Dodgin,  10  Bing. 
40  ;  3  M.  &  Scott,  417  ;  Simpson 
V.  Clarke,  2  C,  M.  k  R.  342  ; 
1  Gale,  237.  It  was  formerly 
nccessar}',  in  order  to  enable  the 
defendant  to  put  the  plaintiflT  on 
proof  of  consideration,  that  the 
defendant  should  have  given  the 
plaintiff  notice  to  prove  con- 
sideration. Paierson  v.  JETardacrey 
4  Taunt.  114  ;  Bayley,  6th  cd. 
474,  600,  Jt  is  now,  however, 
settled,  that  notice  to  prove  con- 
fcideration  is  not  necessary ;  Mann 
V.  Lent,  1  M.  &  M.  240  ;  10  B.  & 
C.  877  ;  ffeatlt  v.  Sansom,  2  B. 
k  Ad.  291  ;  Bailey  v.  Bidwell, 
13  M.  &  W.  75  ;  and  it  is  now 
seldom  given.  It  was,  however, 
before  the  new  niles,  often  pru- 
dent to  give  notice  :  "For  it  is," 
says   Lord   Tenterden,    "matter 


of  comment  if  no  notice  were 
given,  or  if  it  were  jiot  g^'ven  at  a 
reasonable  time."  Manny.  Lcni, 
1  M.  &  M.  240 ;  10  B.  &  C.  877. 
It  "was  formerly  held  that  where 
the  consideration  given  by  the 
plaintiff  was  disputed,  and  a  no- 
tice to  that  effect  had  been  given, 
the  plaintiff  must  go  into  his 
whole  case  in  the  first  instance, 
and  could  not  reserve  the  proof 
of  consideration  as  an  answer  to 
the  defendant's  case.  Dclaun^y  v. 
Mitchell,  1  Stark.  439  ;  Humbert 
V.  Ruding,  Chitty,  9th  ed.  651  ; 
Spocner  v.  Gardiner,  R.  &  M., 
IJ.  P.  C.  86  ;  Best,  C.J.,  in  C.  P. 
But  now,  in  all  tlie  Courts,  the 
plaintiff  is  allowed  to  prove  the 
nandwriting  and  make  out  a 
primA  facie  case,  and  afterwards, 
in  answer  to  the  defendant's  case, 
to  prove  consideration.  E.  &  M. 
255  n.  If,  however,  he  call  wit- 
nesses to  prove  the  consideration 
in  the  first  instance,  he  will  not 
be  allowed,  after  the  defendant's 
case  has  closed,  to  call  other  wit- 
nesses for  the  same  purpose.  See 
Browne  v.  Murray,  R.  &  M.  254. 
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CHAPTBR    show  that  he  gave  value  in  good  faith   for  it),    the  onus 
^'         probandi  is  cast  upon  the  defendant "  (<?). 

An  accommodation  party  to  a  bill  or  note  is  liable  to  a 
holder  for  value,  with  or  without  notice  of  the  fact ;  even 
though  he  take  it  after  due,  as  absence  of  consideration  does 
not  constitute  one  of  those  defects  in  the  title  of  a  party 
negotiating,  which  extend  to  the  title  of  subsequent  trans- 
ferees when  the  bill  is  negotiated  after  it  is  due  (/). 


Rules  of 
pleading. 


If  the  defendant  plead  that  the  note  was  made  on  an 
illegal  consideration,  and  that  the  plaintiff  gave  no  value, 
and  the  plaintiff  put  the  whole  plea  in  issue,  it  will  be 
sufficient  for  the  defendant  to  prove  the  illegality,  which  will 
cast  on  the  plaintiff  the  burthen  of  proving  consideration  (g). 
And  in  a  case  of  fraud  the  defendant  will  equally  cast  the 
burthen  of  proving  consideration  on  the  plaintiff  by  proving 
no  much  of  the  plea  as  alleges  that  he,  the  defendant,  was 
defrauded  of  the  bill  (A). 

But  the  defendant  is  in  all  cases  at  liberty  to  show 
affinnatively,  by  his  ow^n  witnesses,  absence  or  failure  of  con- 
sideration, where  on  the  issues  raised  that  would  be  a 
defence. 


(e)  Mitts  V.  Barber,  1  M.  k  W. 
425 ;  6  Dowl.  77 ;  2  Gale,  6  ; 
Percival  v.  Frainptorif  2  C. ,  M.  & 
R.  180  ;  3  Dowl.  748  ;  Whittaker 
V.  Edmwids,  1  M.  &  R.  366 ; 
1  Ad.  &  E.  638 ;  Jacob  v.  ITwi- 
gate,  1  M.  k  R.  445 ;  Clarke  v. 
Holmes,  2  F.  &  F.  75.  It  .has 
been  held  by  the  Court  of  Ex- 
chequer that  a  mere  admission 
on  record  is  not  sufficient  to  put 
the  plaintiff  on  proof  that  he  is 
a  holder  for  value,  but  that  the 
i)resumption  against  his  title  must 
DO  msed  by  evidence  before  the 
jury.  Edinonds  v.  Groves,  2  M. 
k  W.  642  ;  6  Dowl.  776 ;  ami 
see  SmiVi  v.  Martin,  9  M.  &  W. 
304  ;  Feam  v.  Filica,  7  M.  k  G. 
618.  The  Court  of  Queen's  Bench, 
however,  have  held  otherwise. 
Bingham  v.  Stanley,  1  G.  &  D. 
23  ;  2  Q.  B.  117  ;  Bobins  v. 
Maidstone,  4  Q.  B.  816. 

(/)  Code,  Sfl.  28  (2),  29  (2), 
30  (2).  An  accommodation  party 
to  a  bill  or  note  is  one  who  has 
signed  either  as  acceptor  or 
maker,  drawer,  or  indorser,  with- 


out value,  and  for  the  purpose  of 
lending  his  name  to  some  other 
person.  Such  a  signature  biuds 
the  signer  to  a  holder  for  value, 
but  it  is  not  necessarv  that  the 
holder  should  himself  have  given 
value,  for  if  at  any  time  value 
has  been  given  for  the  bill  or 
note,  the  holder  is  a  holder  for 
value  against  all  ][)aities  prior  to 
such  time.  Sect.  27  (2).  The 
Code  apparently  makes  no  difler- 
I'uce  in  the  burden  of  proof  in  the 
case  of  an  accommodation  bill, 
hence  it  lies  on  the  defendant  to 
show  that  the  plaintiff  gave  no 
value. 

{g)  Bailey  v.  Bidicell,  13  M.  k 
W.  73.  And  aee  Harvey  V,  Tovoers, 
6  Exch.  666. 

(/*)  Ibid.  ;  but  see  Brown  v. 
Fhilpot,  2  M.  k  Rob.  286,  over- 
ruled, however,  by  Smith  v- 
Braine,  20  L.  J.,  Q.  B.  204  ;  16 
il.  B.  244  ;  Berry  v.  Alderman, 
23  L.  J.,  C.  P.  35  ;  14  C.  B.  95  ; 
Hall  V.  FeathersUme,  27  L.  J., 
Exch.  809  ;  3  H.  &  N.  284. 
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Tho  common  phrase   "  bona  fide  holder  for  value,"  means   CHAPTER 
holder  for  real  value,  in  contradistinction  to  a  holder  for 


apparent  or  pretended  value,  but  does  not  exclude  the  pos-  Holder  in  due 
sibility  of  notice  of  any  fraud,  illegality,  or  other  vice  course, 
affecting  the  title  ;  for  a  man  may  really  give  part  or  the 
whole  value  for  a  bill  or  note,  though  he  have  full  notice 
of  the  fraud  or  illegality  of  the  original  consideration  (t). 
He  may  think  that  the  vice  in  the  original  concoction  of 
the  bill  or  note  cannot  be  proved,  or  will  not  be  set  up  as 
a  defence,  or  he  may  rely  on  the  solvency  of  other  parties 
to  the  instrument.  The  expression  "  holder  in  due  coune^ 
has  been  substituted  by  the  Code  for  the  former  cumbrous 
phrase  of  "6o»a^c/«  holder  for  value  without  notice  before 
due."  A  holder  in  due  course  is  one  who  has  taken  a  bill 
or  note,  regular  and  complete  on  its  face,  in  good  faith  and 
for  value,  before  it  was  due,  and  without  notice  of  any  pre- 
vious dishonour,  or  of  any  defect  in  the  title  of  the  person 
negotiating  it.  The  title  of  the  negotiator  being  defective 
within  the  meaning  of  the  above  when  he  obtained  the  bill 
or  note,  or  the  acceptance  or  making  thereof,  by  fraud, 
duress,  or  other  unlawful  means,  or  for  an  illegal 
consideration,  or  when  he  negotiated  it  in  breach  of 
faith,  or  under  such  circumstances  as  amount  to  a 
fraud  (/:). 

Eveiy  holder  is  primd  facie  a  holder  in  due  course,  and 
it  lies  upon  the  defendant  to  show  that  he  is  not,  or,  at 
all  events,  to  rebut  this  presumption. 

The  rights  of  a  holder  in  due  course  are  laid  down  as 
follows  in  the  Code. 

By  sect.  38  he  can  sue  all  parties  to  the  bill  or  note. 
As  between  themselves  the  prior  parties  are  principals  and 
the  subsequent  parties  sureties,  but  as  regards  him  on  due 
presentment  and  notice  of  dishonour  (or  excuse  of  the 
same)  they  arc  all  liable  pari  passu,  and  he  may  enforce  pay- 
ment against  any  one  at  pleasure.  He  is  free  from  any 
defect  of  title  of  prior  parties  (such  as,  for  example,  fraudu- 
lent signing  name  of  firm  by  one  partner,  illegal  con- 
sideration, &c.) ;  and  personal  defences  among  themselves 
(such  as,  for  example,  conditional  delivery,  agreement  not 
to  sue,  (&c). 

(?)  Ulher  V.  Rich,  10  A.  &  E.  an  innocent  transferee,  whether 

784  ;  ^nilh  v.  Martin,  9  M.  &  for  value  or  not.     A  lien,  "wliothcr 

W.  307.  by  express  contract  or  by  impli- 

{k)  Code,  s.  29.     The  title  of  a  cation    of   law,    constitutes    the 

holder  in  due  course  enures  as  holder  under  it  a  holder  for  value 

against  all  prior  parties  to  such  ^^ro  tajUo,     Sect.  27  (3). 
holder  in  due  course,  in  favour  of 
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By  sect.  21  (2),  a  valid  delivery  by  all  prior  parties  is 
conclusively  presumed  in  his  favour. 

By  sect.  36  (5),  when  a  biU  not  overdue  is  dishonoured, 
a  subsequent  holder  in  due  course  does  not  hold  the  bill 
subject  to  defects  of  title  attaching  thereto  at  the  time  of 
the  dishonour :  and,  in  like  manner,  by  sect.  48  (2),  when 
notice  of  dishonour  is  not  given  for  non-acceptance,  a  sub- 
sequent holder  in  due  course  is  not  prejudiced. 

By  sects.  64,  56,  66  and  88,  acceptor  or  maker,  drawer, 
iudorser  (and  stranger  indorsing),  are  estopped  as  to  him 
from  denying  certain  matters ;  and,  by  sect.  58,  when  a  bill 
or  note  is  payable  to  bearer,  the  transferor,  by  delivery, 
guarantees  to  him  or  any  other  holder  for  value  the  genuine- 
ness of  the  instrument,  his  own  title,  and  his  ignorance  of 
any  fact  rendering  it  valueless. 

By  sect.  62,  no  waiver  by  the  holder  of  the  liability  of  any 
party  to  a  bill  or  note  will  affect  him  unless  apprised 
thereof. 

By  sect.  64,  where  a  bill  or  note  has  been  materially 
altered,  but  the  alteration  is  not  apparent,  he  may  enforce 
payment  according  to  its  original  tenor. 

By  sects.  12  and  20,  an  instrument  filled  up  after  signa- 
ture is  enforceable  in  his  hands  whether  or  no  it  have  been 
completed  within  a  reasonable  time,  and  strictly  in  accord- 
ance with  the  authority ;  and  so,  too,  if  the  date  have  been 
erroneously,  or  even  wrongfully,  inserted. 

By  sect.  29  (3),  if  once  there  have  been  a  holder  in  due 
course  of  a  bill  or  note,  his  title  enures  to  any  subsequent 
transferee,  whether  for  value  or  not,  not  a  party  to  the 
fraud  or  illegality.  And,  finally,  where  a  bill  is  drawn  in 
a  set,  if  improperly  negotiated  separately,  there  may  be  two 
or  more  holders  in  due  course  of  separate  parts. 


Holder  for  A  holder  for  value  simi)ly,  as   distinguished   from   the 

value.  above,  is  one  who  has  himself  given  value,  or  holds  under 

a  lien,  or  as  against  the  acceptor  or  maker  and  all  parties 

prior  to  such  time,  the  holder  of  a  bill  or  note,  for  which 

value  has  at  any  time  been  given  (l), 

Dislinclion  Ilcnce  wc  may  divide  the  subsequent  holders,  other  than 

between  holders  in  due  course,  of  negotiable  instruments  vitiated  by 

^*^J^®"^^*'^*  fraud  or  illegality,  into  two  classes  :  first,  transferees  with- 
holders  with  ^^^  value  ;  secondly,  transferees  with  notice.  The  distinc- 
notice.  tion  is  important,  because  the  burden  of  proof  in  the  two 

cases  is  different. 


iO  Code,  8.  27  (2) 


Comideration, 


U\ 


As  soon  as  it  appears  to  the  jury  by  the  defendant's   CHAPTER 
evidence  that  the  bill  was  originally  infected  with  fraud,         ^^' 


invalidity  or  illegality,  then  it  is  plain  that,  the  original  Burtben  of 
holder's  title  being  destroyed,  the  title  of  every  subsequent  proof  in  the . 
holder,  which  reposes  on  that  foundation  and  no   other,  caseof  alIeo;ed 
falls  with   it.     Hence   it  appears  that   the   plaintiff,    the  holder  with- 
transferee,  can   then  have  no  title  till  he  shows  that  he,  ^"*  ^al^e. 
or  some  other  holder  under  whom  he  claims,  has  given  value 
in  good  faith  for  the  bill  (m).     Therefore,  where  the  question 
is  thus  raised,  whether  the  transferee  be  a  holder  for  value, 
it  is  not  for  the  defendant  to  prove  the  absence  of  value, 
but  for  the  plaintiff,  the  transferee,  to  prove  value  given 
either    by    himself   or    by  some    one    under  whom    he 
claims  (n). 

But  it  is  otherwise  when  the  question  is  raised  whether  Burthen  of 
the   plaintiff,   the    transferee,   had   notice   of  the   original  proof  in  case 
illegality  or  fraud.      For  he  having  shown,   or  it  being  ?^,^^®^xi^ 
admitted  or  xmdisputed,  that  he  or  his  predecessor  in  title  ^oti^^  ille- 
gave  value,  he  has  a  new  and   independent  title.     And  gaiity  or 
though  possible,  it  is  not  likely,  that  notice  of  the  original  fraad. 
fraud  or  illegality  would  be  communicated  to  subsequent 
holders.     If,  therefore,  the  defendant  seek  to  impeach  this 
new  title  by  alleging  notice  of  the  fraud  or  illegality,  it  is 
for  him  to  prove  it  (o).     The  averment,  that  the  plaintiff 
had  notice  of  the  fraud  or  the  illegality,  is  not  only  in  form 
but  in  substance  an  affirmative  allegation,  and  the  maxim 
applies,    "  Ei  incumbU  probatio  qui  dicitJ*     Besides,  until 
the   alteration    in  the  law,   allowing  the  plaintiff  to    be 
examined  as  a  witness  on  his  own  behalf,  it  might  have 
been  impossible  for  the  plaintiff  to   prove  the  negative. 
Lastly,  fraud,  or  which  is  the  same  thing,  participation  in 
a  fraud,  is  never  to  be  presumed  without  proof,  but,  never- 
theless, the  proof  need  not  be  direct,  it  may  be  indirect  and 
circumstantial.     Such,  at  least,  was  generally  understood  to 
be  the  law  prior  to  the  Code,  which  for  the  time-honoured 
phrase  "  bond  fide  holder  for  value  "  substituted  "  holder  for 
value  in  good  faith,"  a  change  not  at  first  sight  appearing  to 
be  of  any  great  importance  (p). 


(m)  Smith  v.  Martin,  9  M.  & 
W.  304  ;  BaHey  v.  Bidwell,  18  M. 
&  W.  73  ;  Harvey  v.  Towers,  6 
Exch.  656. 

(n)  Hogg  v.  Skent,  84  L.  J.,  C. 
P.  155. 

(o)  Gfoodman  v.  Harvey,  4  Ad. 
k  £.  870.  See  the  observations 
of  Parke,  B.,  in  ^iley  v.  Bidwell^ 


13  M.  &  W.  75 ;  OaJceley  v.  Ood- 
deen,  11  C.  B.,  N.  S.  805.  So 
held  at  the  second  trial  of  this 
last  case,  in  conformity  with  the 
opinion  of  the  majority  of  the 
Court  of  Ommon  Pleas,  who  had 
previously  granted  a  new  trial  on 
other  grounds,  2  F.  &  F.  656. 
(p)  Code,  as.  29  &  80,  Tatam 
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Proof  of 
notice, 


But  absence  of  consideration  moving  from  the  plaintiff, 
proved  by  the  defendant^  or  otherwise  affirmatively  esta* 
blished,  may  in  some  cases  be  primd  facie  evidence  of  notice 
to  the  plaintiff  of  fraud  or  illegality. 


V.  Sadar,  23  Q.  B.   D.   345 ;  58 
L.  T.  432.     The  Code,  s.  30  (2) 
clearly  recognizes  the  distinction 
between    negotiable    iDstniments 
nud  other  chattels  pointed  out  by- 
Lord  Ellenborough  in    Kifig  v. 
Milson,  2  Camp.  5,  that  a  pre- 
sumption both  as   to   bo7m  fidi^ 
and    value   exists    in    favour    of 
every  holder.     In  Bailey  v.  Bid- 
'icell,  13  M.  &  W.  73,  Parke,  B. 
explains    why,    when    fraud    or 
illegality     is     proved     by    the 
defence,  the  buraen  of  proof  as  to 
value  is  thrown  on  the  holder, 
viz.,  to  rebut  the  presumption  of 
his    being   a   mere  tool    in  the 
hands  of  the  defrauding  party, 
who,  conscious  of  his  own  ina- 
bility to  sue,  would  put  the  bill 
into  the  hands  of  some  one  else 
to  do  so,  under  colour  of  a  trans- 
fer.    Cresswell,  J.,  in  Baphad  v. 
Bank  of  England,  27  L.  J.,  C.  P. 
83;    17  C.    B.    174;    cites  this 
judgment    as  mcanin<j  that  full 
value  was  proof  of   bona  fides. 
In  May  v.  Chapman,  16  M.  &  W. 
855,  Parke,  B.,   laid  down  that 
**  wilfully  shutting  the   eyes  to 
the  means  of  knowledge  "    was 
equivalent  to  express   notice  of 
the  fraud.    And  this   dictum  is 
rited    by    Lord     Blackburn     in 
Joiies  V.  Gordon^  2  App.  Ca,  628, 
as  seeming  to  show  that  the  onus 
of  proof   both  as  to  value  and 
notice  was  shifted,   though    his 
loidship    considered    that    point 
still  undecided.     The  expression 
**  in  good  faith  "  is  also  used  in 
the  Code  as  to  payments,  ss.  59 
—60,  79—80,  82  ;  as  to  insertion 
of  date,  s.'12 ;  and  is  defined  as 
being  '*in  fact  honestly,*'  s.  90. 
It  may  bo  worthy  of  notice  that 
the  whole  of  sub-s.  29  (b)  has  not 
been  incorporated  with  s.  30  (2), 
but   part,   and    part    only.      In 
Tatarn  v.   Haalar,  supra,   Xioid 
Field  directed  the  jury  that  if 
the  plaintiff  really  and  tnily  ad- 


vanced the  value  alleged,  he  was 
a  hoiid  fid€  holder  for  vidue,  and 
the  onus  of  proof   was  on  the 
defendant  to  invalidate  his  title. 
Lord  Field  in  effect  held  that  no 
substantial  change  in  the  law  had 
been  made  by  the  Code.   But  this 
ruling  was  commented  on  in  the 
Divisional  Court  as  *' being  too 
favourable  to  the  plaintiff,     tha 
Code  having  settled  against  him 
the     ouestion      put      as      still 
open    by     IjOi*d     Blackbuni    in 
Jmitin     V.     Gordon,     that    when 
fraud    was    proved,    the    holder 
must  show  that  he   gave  value 
honestly  and  without  notice  of 
it.       In    Oakelcy    v.    BoUon,    5 
Times  L.  R.  60,  Lord  Esher,  M.  R., 
delivering  the   judgment  of  the 
Court  of  Appeal,  laid  down  that 
on  fraud  being    proved  by    the 
defence,  the  plaintiff  must  not 
only  show  that  he  gave  value, 
but  gave  it  honestly.    This  tlie 
plaintiff  may  easily  enough  prove 
in  his  own  case,  but  if  the  party 
giving     the    value     relied     on 
be  dead,  or  otherwise  unavailable 
as  a  witness,  less  evidence  may 
suffice  to  satisfy  the  onus  as  to 
proof   of    bona  fides.      On    this 
poiut    wo    have     been    favoured 
Avith  the  following  from  the  same 
eminent    authority.     **\Vhat    is 
sufficient    evidence,"    says    Lonl 
Esher,     "that   the    holder    who 
shows  that  he  gave  value,  did  so 
honestly,  is  another  question.     If 
the  plaintifi  (or  party  giving  the 
value  relied  on)   can  be  called,  no 
jury  would  I  tliink  be  satisfied 
unless  he  is  called,  to  say  that  he 
had  no  knowledge  of  the  fraud. 
But  if  he  be  dead,  or  cannot  be 
called,  proof  of  his  having  given 
full    value    would    of   itself    be 
strong  evidence  of  bona  fides  and 
ignorance    of    the    fraud,    there 
being  no  evidence  of  any  suspi- 
cious circumstances,'* 
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Although  notice  to  the  plaintiff  himself  be  established,    CH-^TEE 
that  alone  will  not  destroy  his  right  to  recover,  if  he  can 


make  a  further  independent  title  under  any  intermediate  plaintiff  may 

holder  who  gave  value,  and  had  not  notice.  stand  on  a 

Notice  of  illegality  or  fraud  is  either  particular  or  general.  P"or  ti*le. 

What 
Particular  or  explicit  notice  is  where    the   holder   had  amounts  to 

notice  of  the  particular  facts  avoiding  the  bill.     But  notice  notice, 

of  the  facts  more  or  less  in  detail  is  not  necessary  in  order  Particnlar  or 

to  invalidate  his  title.     It  is  sufficient  if  he  had  general  explicit 

notice.  '^^**^^' 

General  or  implicit  notice  is  where  the  holder  had  notice  j3eneral  or 
that  there  was  some  illegality  or  some  fraud  vitiating  the  >™plicit 
bill,  though  he  may  not  have  been  apprised  of  its  precise  ' 

nature.  Thus,  if  when  he  took  the  bill  he  were  told  in 
express  terms  that  there  was  something  wrong  about  it, 
without  being  told  what  the  vice  was,  or  if  it  can  be  col- 
lected by  a  jury  from  circumstances  fairly  warranting  such 
an  inference,  that  he  knew,  or  believed,  or  thought,  that 
the  bill  was  tainted  with  illegality  or  fraud,  such  a  general 
or  implicit  notice  will  equally  destroy  his  title  (9). 

A  wilful  and  fraudulent  abstinence  from  inquiry  into  the  Abstinence 
circumstances  (r),  where  they  are  known  to  be  such  as  to  ^"^  inquiry, 
invite  inquiry,  will  (if  a  jury  think  that  the  abstinence  from 
inquiry  arose  from  a  belief  or  suspicion  that  inquiry  would 
disclose  a  vice  in  the  bill)  amount  to  general  or  implicit 
notice  («). 

But  mere  negligence,  however  gross,  not  amounting  to  Gross  negli- 
wilful  and  fraudulent  blindness  and  abstinence  from  inquiry,  ge^?o  not 
will  not  of  itself  amount  to  notice,  though  it  may  be  evi-  ^otjj* 
dence  of  it  {t). 

Where  the  holder  in  taking  the  bill  employs  an  agent,  Notice  to  an 
though  the  principal  be  unaffected  with  notice  to  himself  *?^'^^- 
personally,  yet  notice  to  the  agent  so  employed,  whether 
explicit  or  implicit,  is  notice  to  his  principal  the  holder  (m). 
Perhaps,  however,  the  rule  may  be  subject  to  this  qualifica- 
tion, that  the  knowledge  of  the  agent,  in  order  to  affect  his 
principal,  must  either  have  been  acquired  by  the  agent  in 

(g)  Odkeley  v.  Ooddeen^  2  F.  &  and  see  Jotus  y.  Smith,  1  Hare, 

F.  656.  65  ;   JFare  v.  Lord  Egnunit,  4  Dc 

(r)  And  it  has  even  been  said  G.,    M.    h   G.    473 ;    Attorney- 

by  the  Court  of  Queen's  Bench  General  v.  Stephens^  6  De  G.,  M. 

that   gross    negligence    may    be  &  G.  111. 

evidence  of  fraud.     Ooodinan  v.  {t)  Goodman  v.  Harvey,  supra  ; 

Marvey,  4  Ad.  &  E.  870.  Jones  v.  Gordon,  2  App.  Ca.  628. 

(s)  Oakeley  v.  Ooddcm^  supra  :  (m)  Odkeley  v.  OoddecHj  supra. 
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GHAPTEB  the  same  transaction,  or  at  least  bo  recently  as  that  it  may 
^^  be  presumed  to  remain  in  his  memory;  and  it  must  be 
knowledge  of  a  fact  material  to  the  transaction,  and  which 
it  would  be  the  duty  of  the  agent  to  communicate  to  his 
principal  (x).  The  effect  of  notice  to  an  agent,  commonly 
called  constructive  notice,  is  not  to  be  extended  (y). 

But  wherever  the  agent's  conduct  amounts  to  fraud,  it  is 
conceived  that  the  innocent  principal  who  takes  the  benefit 
of  the  agent's  fraudulent  act  is  civilly  responsible  for  the 
agent's  fraud  (z). 


or  note. 


Gift,  inter  It  would  seem,  on  general  principles,  that  the  payment  of 

^^nni^  *  ^^^^  no  bill  of  exchange,  promissory  note  or  cheque,  given  by  the 
maker  or  acceptor  to  the  payee,  as  a  gift,  inter  vivos^  can 
be  enforced  by  action  at  the  suit  of  the  donee  against  the 
donor  {a).  Thus,  where  a  bill  of  exchange  was  accepted  by 
the  defendant,  as  a  present  to  the  payee,  who  indorsed  it  to 
the  plaintiff  for  a  small  siun  advanced  to  him.  Lord  Ellen- 
borough  held,  that  the  plaintiff  was  only  entitled  to  recover 
so  much  as  he  had  advanced  on  the  bill  ( 6).  The  effect  of 
a  gift  of  a  negotiable  instrument,  payable  to  bearer,  or 
indorsed  by  the  donor  in  blank,  should  seem  on  principle 
to  be  this.  As  between  the  donor  and  the  donee,  the  Honor 
cannot  recover  the  bill  back  or  receive  the  amount  from 
prior  parties  (c),  but  the  donee  himself  cannot  sue  the  donor 
upon  it.  As  between  the  donee  and  the  other  prior  parties 
to  the  bill,  they  are  liable  to  hinL  If  the  biU  be  not  trans- 
ferable, or  be  payable  to  order  and  not  indorsed,  it  is  con- 
ceived that  the  effect  of  a  gift  of  it  is  to  vest  the  legal 
property  in  the  paper  and  the  beneficial  interest  in  the 
money  in  the  donee  (rf)  ;  who,  however,  must  recover  from 
prior  parties  in  the  donor's  name. 


(x)  Wyllie  v.  Pollen,  32  L.  J., 
Ch.  782. 

(y)  Ibid 

(2)  The  rale  of  the  civil  law  is 
conceived  to  be  equally  the  nile 
of  the  English  law,  **  ProeurcUoris 
sdentiam  et  dolum  nocere  dehere 
datnino,  negue  Pomponiua  dvhitat 
neque  no$  ditbUamus."  Dig.  14, 
4,  5.  See  Comfoot  v.  Fowke,  6 
M.  &  W.  373,  and  Udell  v.  Ather- 
ton,  30  L.  J.,  Exch.  337,  where 
the  Court  were  equally  divided. 
7  H.  &  N.  172  ;  Eyn  v.  M'Dmoell, 
14  Ir.  C.  C.  Rep.  814. 

(a)  MUtus  v.  Dawson,  5  Exch. 
948.  The  payee  of  a  voluntary 
promissory  note  is   uot  in   the 


same  position  as  the  donee  of  a 
voluntary  bond.  In  re  WhUdker, 
42  Ch.  D.  119  ;  57  L.  J.  527. 

(6)  Nash  V.  Brovm,  Chitty, 
10th  ed.  54 ;  and  see  Holiday  v. 
Atkinson,  5  B.  &  C.  501 ;  8  D.  & 
R.  168;  Boston  v.  PracheU,  4 
Tyrwh.  472  ;  1  C,  M.  &  R.  798  ; 
3  Dowl.  472;  1  Gale,  83;  in 
error,  2  C,  M.  &  R.  542  ;  1  Gale, 
250 ;  but  see  Milnes  v.  Dawson, 
5  Exch.  948. 

(c)  Milnes  v.  Dawson,  5  Exch. 
948. 

(d)  See  Barton  v.  Gainer,  27 
L.  J.,  Exch.  390  ;  3  H.  &N.  887, 
as  to  the  effect  of  a  gift  of  a 
special  tv. 
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Valuable  consideratioii  for  a  bill  may  be  constituted  by   CHAPTEB 


XL 


any  consideration  sufficient  to  support  a  simple  contract : 

or  by  an  antecedent  debt  or  liability,  and  that  whether  the  Nature  of  the 
bill  be  payable  on  demand  or  at  a  future  time ;  a  lien,  also,  consideration, 
whether  arising  from  contract  or  from  implication  of  law, 
makes  the  holder  a  holder  for  value  pro  tanto.  Where 
Talue  has  at  any  time  been  given  for  a  bill,  the  holder  is 
a  holder  for  value  as  regards  the  acceptor  and  all  parties  to 
the  bill  prior  to  such  time.  It  may  suffice  to  observe  here, 
for  the  sake  of  the  unprofessional  reader,  that  a  considera- 
tion is,  in  general,  either  some  detriment  to  the  plaintiff, 
sustained  for  the  sake  or  at  the  instance  of  the  defendant, 
or  some  benefit  to  the  defendant  moving  from  plaintiff  (e). 
Natural  affection  is  not  a  sufficient  consideration  to  support 
a  simple  contract  (/). 

If  a  man  give  his  acceptance  to  another,  that  will  be  a 
good  consideration  for  a  promise,  or  for  another  bill  or 
acceptance,  though  such  first  acceptance  is,  after  all,  un- 
paid ( ff).  And,  therefore,  cross  acceptances  for  mutual 
accommodation  are  respectively  considerations  for  each 
other  (h). 

A  pre-existing  debt  due  to  the  holder  of  a  negotiable  Pre-existing 
instrument  is  a  good  consideration,  whether  the  instrument  fiebt. 
be  payable  on  demand  or  not,  as  much  as  is  a  fresh 
advance  (i).  This  had  been  doubted  unless  the  bill  or  note 
wera  payable  at  a  future  time,  in  which  case  the  holder 
would  be  in  the  same  situation  as  if  he  had  made  fresh 
advances  on  the  instrument  (k) ;  for  the  remedy  for  the 


{e)  Code,  s.  27.  It  is  Dot  ne- 
cessary that  the  consideration 
should  move  to  the  defendant 
pcrsoually ;  if  it  moves  to  a  third 
person,  by  his  desire  or  acqui- 
escence, that  is  sufiScient  There- 
fore, the  debt  of  a  third  person 
is  a  good  consideration  to  sup- 
port a  contrnct  on  a  bill  psyabie 
at  a  future  day.  Soioerby  v. 
Butcher,  2  C.  &  M.  368 ;  6  Tyr. 
820;  vide  post.  Past  giatuitous 
services  aud  future  services,  which 
the  payee  was  under  no  contract 
to  render,  do  not  form  a  sufRcient 
consideration  for  a  note.  Hulse 
V.  Hulae,  17  C.  B.  711.  Held 
otherwise  in  the  U.  S.  the  services 
Iiavinff  in  fact  been  rendered 
though  under  no  promise,  Miller 
V.  M*Kenzie,  47  Amer.  Rep.  85; 

BaB.Ba 


the  principle  being  the  same  as 
in  Clears y,  JTun^r, inira,  p.  147. 

(/•)  Holiday  v.  Atkinson,  6  B. 
&  C.  501. 

ig)  Rose  v.  Sims,  1  B.  &  Ad. 
521. 

(A)  Cowley  v.  Dunlop,  7  T.  B. 
566;  Buckler  v.  Buiiivant,  8 
East,  72 ;  Hose  v.  Sims,  1  B.  & 
Ad.  521. 

(i)  Code,  s.  27  (b).  Story  on 
Bills,  8.  192  ;  Currie  v.  Misa, 
L.  R.,  10  Ex.  153  ;  McLean  v, 
Clydesdale  Bank,  9  App.  Ca.  95. 

{k)  See  Fercival  v.  Frampton, 
2  C,  M.  &  R.  180  ;  3  Dowl.  748  ; 
Foster  v.  Pearson,  1  C,  M.  &  R. 
849 ;  5  Tyr.  255 ;  but  see  De  la 
ChauinetU  v.  Bank  of  Kngland, 
9  B.  &  C.  208;  Vallance  v. 
8idda,  6  Ad.  &  E.  932 ;  2  N.  & 
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.Conttderation. 


Pluctnating 
balance. 


CHAPTER  previous  debt  is  suspended  till  maturity  of  the  bill  or 
^^'         note  {I). 

A  fluctuating  balance  may  form  a  consideration  for  a 
bill(m).  Where  a  banker's  acceptances  for  his  customer 
exceeded  the  cash  balance  in  his  hands,  and  accommodation 
acceptances  were  deposited  by  the  customer  with  the  banker 
as  a  collateral  security,  it  was  held,  that,  whenever  the 
acceptances  exceeded  the  cash  balance,  the  bankers  held 
the  collateral  bills  for  value  (n).  Where  bills  or  notes  are 
deposited  as  a  security  for  the  balance  of  an  account  current) 
the  successive  balances  form  a  shifting  consideration  for  the 
bill.  Thus,  where  A.  and  Co.,  bankers  in  the  country,  being 
pressed  by  the  plaintiffs  B.  and  Co.,  bankers  in  town,  to 
whom  they  are  indebted,  to  send  up  any  bills  that  they  can 
procure,  transmit  for  account  an  accommodation  bill  accepted 
by  the  defendant ;  when  the  bill  becomes  due  the  balance  is 
in  favour  of  A.  and  Co.,  but  the  bill  is  not  withdrawn,  and 
afterwards  the  balance  between  the  houses  turns  consider- 
ably in  favour  of  B.  and  Co.,  the  plaintiffs,  and  is  so  when 
A.  and  Co.  become  bankrupts,  B.  and  Co.  are.  entitled 
to  recover  against  the  defendant,  the  accommodation 
acceptor  (o). 

Debt  of  a  third      A  subsisting  debt  due  from  a  third  person  is  a  good  con- 
persoD.  sideration  for  a  bill  or  note(2))  payable  at  a  future  day; 


P.  78  ;  Poirier  v.  MorrUy  1  E. 
&  B.  103  ;  see  In  re  Careto,  81 
Beay.  89. 

(I)  In  America  the  judicial  de- 
cisions on  this  important  point 
vary  in  different  States.  But  the 
•SuFBEME  Court  of  the  United 
States  has  gone  the  full  length  of 
holding  that  the  taker  of  a  note 
for  a  pre-existing  debt  has  all  the 
rights  of  a  holder  for  a  new  con- 
sideration. Swift  V.  Tyson,  16 
Peters,  1.  See  the  state  of  the 
iimerican  authorities,  Byles  on 
Bills,  6th  American  edition,  pp. 
199  et  seq. 

.  (?n)  Pease  v.  ffirst,  10  B.  &  C. 
122  ;  6  M.  &  Ry.  99  ;  Collenridge 
V.  Farquharsony  1  Stark.  269  ; 
Richards  v.  Macey,  14  M.  &  "W. 
484  ;  and  for  a  bond,  ffenniker  v. 
Wigg,  4  Q.  B.  792;  and  see 
Ckolmley  v.  Darley,  14  M.  &  W. 
844.  Priml  facie  the  considera- 
tioi^  for  a  note -is  the  advance 


made  or  balance  due  at  the  time  ; 
and  if  the  payee  assert  that  it 
was  given  to  secure  a  fluctuating 
balance,  the  burden  of  proof  lies 
on  him.  In  re  Boys,  L.  R.,  10 
Eq.  467. 

(n)  Bosanquet  v.  Dudtnan,  1 
Stark.  1 ;  and  see  Bolland  v.  By- 
gi-avcj  1  R.  &  M.  271. 

(o)  Atwoody.  CrotcdUf  1  Stark. 
483;  see  Woodroffe  v.  Hayne,  X 
Car.  k  Payne,  600.  A  banker  is 
now  generally  considered  to  be  a 
holder  for  value  when  a  negoti- 
able instrument  is  transferred  to 
him  by  his  customer,  McLean  v. 
Clydesdale  Bank,  9  App.  Ca.  95, 
whatever  be  the  state  of  the 
customer's  account.  In  re  Palmer, 
L.  R.,  19  Ch.  D.  409. 

(jp)  Pqpplewell   v.     W\'&<m,    1 

Stra.    264 ;    Coombs   y.  Ingram, 

4    D.    &    R.    211 ;    Sowerby   y. 

Butcher,  2  C.  &  M.  872  ;  4  Tyr. 

.820;  Cfamet  r.  Clarke,  11  Med. 
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and  so  is  a  debt  due  from  the  defendant  and  a  third  per-   CHAPTER 
son  (9).     If  the  debt  of  the  third  person  is  extinguished  ' 

bj  the  bill  or  note  being  taken  in  satisfaction,  there  is  a 
good  consideration,  though  the  instrument  be  payable  on 
demand. 

A  judgment  debt  is  a  good  consideration  for  a  note  pay-  A  judgment 
able  at  a  future  day ;  for  it  imports  an  agreement  on  the  ^^^^ 
part  of  the  judgment  creditor  to  suspend  proceedings  on  the 
judgment  till  the  maturity  of  the  note  (r). 

The  compromise  of  a  claim,  though  really  unfounded  and  Compronuse 
believed  to  be  so  by  the  party  against  whom  it  is  made,  o^  *  claim. 
may  be  a  good  consideration  for  a  promissory  note  (a), 

A  moral  obligation  is  in  general  insufficient,  but  may,  in  Moral  obHga- 
some  cases,  be  a  consideration  for  a  bill  or  note,  as  where  tion. 
there  once  existed  a  legal  liability,  though  it  may  have  been 
barred  by  statute  (t).     "  Quisque  renunciare  potest  jwi  pro 


226  ;  Ridout  v.  Bristow,  IC.kJ. 
281  ;  1  Tyr.  84  ;  IVilders  v.  SU- 
vens,  15  L.  J.,  Exch.  108  ;  15 
M.  k  W.  208  ;  and  see  Leehmere 
V.  FletehtTt  1  C.  &  M.  623  ;  Baker 
V.  Walker,  14  M.  &  W.  465  ; 
Walton  V.  Afascallf  14  L.  J., 
Exch.  54;  13  M.  &  W.  453; 
Cook  ▼.  Long,  Car.  k  M.  510.  At 
least,  if  the  note  be  payable  at  a 
future  day,  for  then  the  note 
amounts  to  an  a^ement  to  give 
time  to  the  original  debtor,  and 
that  indulgence  to  him  is  a  con- 
sideration to  the  maker.  Balfour 
y.  Sea  Fire  and  Life  Insurarux 
Company,  8  C.  B.,  N.  S.  800. 
SecuSf  if  the  original  debtor  is 
dead  and  has  no  representative. 
Nelson  y.  SerU,  4  M.  &  W.  795  ; 
reversing  Serle  v.  Waiertoorth,  4 
M.  &  W.  9 ;  6  Dowl.  684.  But 
if  the  note  be  payable  immedi- 
ately, it  is  conceived  that  the 
pro-existing  debt  of  a  stranger 
could  not  be  a  consideration, 
unless  it  were  taken  in  satisfac- 
tion, or  unless  credit  had  been 
given  to  the  original  debtor  at 
the  maker's  request.  Crofts  v. 
Beale,  11  C.  B.  172,  ace. 

{q)  HeyvjoodY,  Watson,  4  Bing. 
496  ;  1  M.  &  P.  268. 

(r)  Baker  v.  Walker^  14  M.  k 


W.  465.  So  actual  forbearance 
at  request  of  a  third  party  to  sue, 
though  no  promise  binding  at  law 
have  been  made  not  to  sue,  may 
be  a  good  consideration  for  a  note 
by  that  third  party,  Crears  v. 
Hunter,  19  Q.  B.  D.  341. 

(«)  Cooke  V.  WrigJU,  30  L.  J  , 
Q.  B.  821  ;  Callisher  y.  Bischofs- 
heim,  L.  R.,  5  Q.  B.  449;  39  L. 
J.  181.  Miles  V.  New  Zealand 
Alford  Co.,  82  Ch.  D.  266.  In  a 
recent  very  curious  case  bonds 
had  been  stolen  and  subsequently 
restored,  some  not  being  identi- 
cally those  taken  though  of  the 
same  sort;  it  was  held  that  the 
holders  must  be  taken  to  have 
acquiesced  in  the  return  of  the 
bonds  and  to  have  accepted  them 
in  satisfaction  of  their  civil  ri;;ht 
to  compel  restoration  which  ex- 
isted along  with  the  criminal 
process  for  punishing  the  thief, 
and  that  tney  were  therefore 
holders  for  a  valuable  con- 
sideration of  all  alike.  London 
and  County  Bank  v.  Lmdon  and 
River  Plate  Bank,  21  Q.  B.  D. 
535  ;  57  L.  J.  601. 

(t)  See  the  note  to  Wcnnall  v. 
Adney,  8  B.  &  P.  249 ;  £aMwood 
V.  Kenyon^  11  Ad.  &  £.  438. 
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Conndfration. 


tion. 


CHAPTER  se  introductoJ^  Thus,  for  example,  where  a  bankrupt,  after 
^^'  his  bankruptcy,  gave  a  promissory  note  to  the  plaintiff,  one 
of  his  creditors,  for  part  of  his  debt,  it  was  held  that  the 
note  was  given  on  a  good  consideration  («).  And  a  note 
given  by  the  purchaser  of  an  estate  to  the  vendor  for  the 
purchase-money,  though  the  contract  be  void  by  the  Statute 
of  Frauds,  is  made  on  sufficient  consideration  {x). 

Gases  where  Between  immediate  parties — that  is,  between  the  drawer 
more  than  one  and  acceptor,  between  the  payee  and  drawer,  between  the 
conBideration  payee  and  maker  of  a  note,  between  the  indorsee  and  in- 
TOme  in  ques-  dorser,  the  only  consideration  is  that  which  moved  from 
the  plaintiff  to  the  defendant,  and  the  absence  or  failxire  of 
this  is  a  good  defence  to  an  action.  Thus,  where  a  bill  was 
drawn,  in  the  regular  course  of  trade,  and  delivered  to  the 
payee's  agent,  before  the  consideration  was  given,  and  the 
payee's  agent,  who  was  to  have  paid  the  consideration, 
failed,  the  payee  could  not  recover  against  the  drawer  (y). 
But,  between  remote  parties — for  example,  between  payee 
and  acceptor,  between  indorsee  and  acceptor,  between  in- 
dorsee and  remote  indorser,  two  distinct  considerations,  at 
least,  must  come  in  question :  first,  that  which  the  defen- 
dant received  for  his  liability ;  and,  secondly,  that  which  the 
plaintiff  gave  for  his  title.  An  action  between  remote  par- 
ties will  not  fail  unless  there  be  absence  or  failure  of  both 
these  considerations  (z).     And  if  any  intermediate  holder 


{u)  Trueman  v.  Fenton,  Cowp. 
644 ;  and  see  Brix  t.  Brahantj  1 
Bing.  281 ;  8  Moore,  261. 

(x)  Jones  V.  Jones,  6  M.  &  W. 
84.  Perhaps  this  case  may  be 
rested  on  another  ground. 

A  majority  of  the  Court  of 
Exchequer  hnve  held  that  a  bill 
given  since  tlie  repeal  of  the 
usury  laws  to  repay  a  debt  with 
usurious  interest  contracted  dur- 
ing the  existence  of  the  usury 
laws  is  binding.  Flight  v.  Retd, 
22  L.  J.,  £xch.  265  ;  1  H.  &  C. 
708. 

(y)  Piiget  de  Bras  v.  Forbes,  1 
Ksp.  117 ;  Astley  y.  Johnson,  29 
L.  J.,  Exch.  161 ;  6  H.  &  N.  187, 
where  it  was  held  that  a  promise 
to  gi^e  cousideration  in  money 
at  a  specified  future  time  having 
been  broken,  parties  liable  on  the 
bill  have  a  right  to  treat  the 
pavment  of  money  as  the  con- 
sideration, and  not  the  ^omiM  to 


pay  it.  Je fries  v.  Austen,  1  Stra. 
674  ;  Jackson  v.  Warwick,  7  T.  R. 
121.  In  Munroe  ▼.  Bordier,  19 
L.  J.,  C.  P.  183  ;  8  C.  B.  862,  it 
seems  to  be  held,  that  a  payee 
who  takes  a  bill  bond  fide  for 
value  from  a  person  to  whom  the 
drawer  had  entrusted  the  bill, 
but  who  parts  with  it  against  his 
instructions,  acquires  a  title. 

Indeed,  a  payee,  when  he  is  a 
third  person,  seems  to  have  the 
same  title  as  the  first  indorsee  of 
a  bill  payable  to  the  drawer's  own 
order.  Poirier  v.  Morris,  2  R  & 
B.  89. 

{z)  Robinson  v.  Reynolds,  2Q.B. 
196 ;  Thiedemann  v.  Goldsehmidt, 
1  Dc  G.,  F.  &  J.  4.  See  Agra 
and  Slasterman  v.  LeighJton,  36 
L.  J.,  Exch.  83;  L.  B.,  2  Exch. 
56,  where  an  equitable  plea  stat- 
ing facts  amounting  to  a  failure 
of  both  these  considerations  was 
held  good. 
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between  the  defendant  and  the  plaintiflF  gave  value  for  the   CHAPTER 
bill,  that  intervening  consideration  will  sustain  the  plain- 
tifFs  title  (a). 

Thus  it  is  no  defence  to  an  action  by  an  indorsee  for  value 
against  an  acceptor,  that  the  acceptor  received  no  value  (6). 
Nor,  on  the  other  hand,  that  though  the  acceptor  received 
value,  the  indorsee  gave  none.  On  the  same  principle,  if 
the  acceptance  were  without  consideration,  and  the  plaintiff, 
the  indorsee,  knew  it,  he,  as  a  general  rule,  can  recover  no 
more  than  he  gave  for  the  bill  (c) ;  for,  suppose  the  bill  to 
be  for  100^.  and  that  the  indorsee  gave  60/.  for  it^  if  he 
could  recover  100/.  from  the  acceptor,  the  acceptor  having 
recovered  that  sum  of  the  drawer,  the  drawer  might  re- 
cover back  40/.  from  the  indorsee  as  money  received  to  the 
drawer's  use  (d). 

The  entire  failure  of  the  consideration  has  the  same  Failare  of 
effect  as  its  original  and  total  absence.  A.  appointed  B.  consideration, 
his  executor  and  gave  him  a  promissory  note,  payable  on 
demand,  for  100/.,  in  consideration  of  the  trouble  he  would 
have  in  the  office  of  executor  after  A.'s  death.  B.,  how- 
ever, died  first ;  but  his  executors  brought  an  action  on  the 
note  against  A.  It  was  held,  that,  as  the  consideration  for 
the  note  had  totally  failed,  the  action  was  not  maintain- 
able (e). 

It  is  no  defence  to  an  action  by  an  indorsee  for  value  Notice  of 
against  an  accommodation  acceptor,  who  has  received  no  ^hsence  of 
consideration,  that,  at  the  time  the  plaintiff  took  the  bill  ^°^  ^^  ^^°* 
he  knew  the  defendant  had  received  no  value  (/) ;  unless, 
indeed,  the  plaintiff  took  it  of  a  person  who  held  it  for  a 
particular  purpose,  and  was  therefore  guilty  of  a  breach  of 
duty  in  transferring  it  to  the  plaintiff,  and  the  plaintiff,  at 
the  time  of  taking  it,  was  cognizant  of  the  circumstances  (g). 


(a)  Hunter  y.  Wilson,  19  L.  J., 
Ezch.  8;  4  Ezch.  489.  Code, 
8.  27. 

'  (d)  Collins  Y.  Jfartirif  1  Bos.  & 
Pill.  651. 

(c)  Wifen  V.  JRoberiSf  1  Esp. 
261. 

(flQ  Jones  v.  Hibbert,  2  Stark. 
304.  These  observations  do  not 
apply  to  an  accommodation  ac- 
ceptance, properly  so  called. 

{e)  SoUy  V.  Htnda,  2  C.  &  M. 
616  ;  6  C.  &  P.  816  ;  JVeUs  v. 
Hopkins,  5  M.  &  W.  7. 


(/)  Code,  s.  28.  SntUh  v.  Knox, 
3  Esp.  47;  Charles  v.  Marsden, 
3  Taunt.  224 ;  Fentum  v.  Pocoche, 
1  Taunt.  193 ;  1  Marsh.  14  ;  Bank 
of  Ireland  v.  Beres/ord,  6  Dow, 
237 ;  and  see  Popplewell  v.  Wilson, 
1  Stra.  264 ;  and  IViffenv,  Roberts, 
1  Esp.  261 ;  and  see  Jewell  v. 
Parr,  16  C.  B.  684  ;  36  L.  J.,  Ex. 
33  ;  L.  B.,  2  Ex.  56. 

(g)  If  a  message  be  sent  com- 
prising facts,  the  communlcatiou 
of  which  would  impugn  the  title 
to  a  bill,  there  is  no  presumption 
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CHAPTER       j^  accommodation  bill  is  a  bill  to  which  the  acoommo- 
_  dating  party,  be  he  acceptor,  drawer,  or  indorser,  has  put 


XI. 


Aocommocia-  his   name,    without  consideration  (A),   for  the   purpose   of 
tion bill,  what  benefiting  or  accommodating  some  other  party,  who  desires 

to  raise  money  on  it  and  is  to  provide  for  the  bill  when 

due  (t). 


it  is. 


LiabiUty  of 
party  accom- 
modated. 


A  party  who  procures  another  to  lend  his  acceptance, 
thereby  engages  either  himself  to  take  up  the  bill,  or  else 
within  a  reasonable  time  before  the  bill  becomes  due  to 
provide  the  accommodation  acceptor  with  funds  for  so 
doing,  or,  lastly,  to  indemnify  the  accommodaticn  acceptor 
against  the  consequences  of  non-payment  (k).  And,  there- 
fore, where  the  drawer  of  a  bill,  accepted  for  his  accom- 
modation, a  week  before  the  bill  become  due,  handed  over 
bank  notes  to  the  accommodation  acceptor,  it  was  held  that 
he  could  not  himself  revoke  this  payment,  and  therefore 
that  his  bankruptcy  before  the  bill  became  due  did  not 
amount  to  a  revocation  (I). 

The  effect  of  indorsing  or  otherwise  transferring  an 
overdue  accommodation  bill,  will  be  further  considered 
hereafter  in  the  Chapter  on  TWksfeb. 

Partial  Where  a  defendant  can  insist  on  a  total  want  of  con- 

absence  or  sideration  as  a  defence,  he  may  also  set  up  its  partial 
failure  of  absence  or  failure,  as  an  answer  pro  tanto.  Thus  in  an 
conaideration.  ^^^^^^  ^y  the  drawer  of  a  bill  for  19^.  5«.,  payable  to  his 
own  order,  against  the  acceptor,  it  appearing  that  the  bill 
was  accepted,  for  value  as  to  10^.,  and  as  an  accommodation 
to  the  plaintiff  as  to  the  residue.  Lord  EUenborough  held, 
*'  that  although  with  respect  to  third  persons  the  amount 
of  the  bill  might  be  19^.  5«.,  yet  as  between  these  parties  it 
was  an  acceptance  to  the  amount  of  lOZ.  only  "  (m). 

Formerly  the  money  as  to  which  the  consideration  fails 


that  the  message  was  delivered ; 
its  delivery  must  be  proved.  Mid- 
cUeUm  V.  Earned^  4  Exch.  241. 
See  the  Chapter  on  Trakbfeb. 

(K)  Code,  8.  28.  As  to  his 
remedy  for  the  costs  of  an  action 
brought  against  him,  see  poH^ 
Chapter  on  Action. 

(i)  Bills  drawn  specifically  the 
one  against  the  other,  for  the 
same  amount,  are  not  in  this 
sense  accommodation  bills.  See 
the  Chapter  on  Bankruptcy. 
Burden  v.  Benixm,  9  Q.  B.  848 ; 
16  L.  J.,  Q.  B.  853  ;   see  also 


King  v.  Phillips,  12  M.  k  W. 
705. 

{k)  Reynolds  v.  Doyle,  1  M.  & 
G.  758 ;  2  Scott,  N.  B.  45. 

(0  Yates  V.  Hqppe,  9  C.  B.  541. 
Had  the  payment  been  a  frandn* 
lent  preference,  it  would  of  course 
have  been  otherwise. 

(m)  Darnell  v.  Williams,  2 
Stark.  166  ;  Barber  v.  Backhouse, 
Feake,  61 ;  Clarke  v.  Lazarus,  3 
M.  k  G.  167  ;  2  Scott,  N.  B. 
391  ;  ^gra  and  MasUrman  v. 
Leighton,  86  L.  J.,  Ex.  83  ;  L.  R., 
2  Ex.  56. 
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must  have  been   a  specific  ascertained  amount,   for  the    CH-^TER 

jury  could  not,  in  an  action  on  a  bill  or  note,  assess  by ' 

way  of  set-off  the  damages  arising  from  a  breach  of  con- 
tract, and  the  defendant  was  left  to  his  cross  action ;  but 
now  unliquidated  damages  may  be  set  up  in  a  counter- 
claim (n).  Drawer  against  the  acceptor  of  a  bill  :  tLe 
plaintiff  agreed  to  let  a  house  to  the  defendant  for  twenty- 
one  years,  and  in  consideration  of  500/.,  to  be  paid  by 
three  bills,  to  be  drawn  by  the  plaintiff  and  accepted  by 
the  defendant,  agreed  to  execute  a  lease  for  that  term.  The 
bill  in  question,  and  two  others,  were  drawn  and  accepted 
accordingly,  and  the  defendant  was  inunediately  let  into 
possession ;  but  the  plaintiff  refused  to  execute  the  lease. 
It  was  argued,  therefore,  that  the  consideration  had  failed. 
But  Lord  Elleuborough,  and  afterwards  the  Court,  on  a 
motion  for  a  new  trial,  held,  that  it  was  no  defence  to  the 
action  that  the  defendant  was  boimd  to  pay  the  bills  and 
might  have  his  remedy  on  the  agreement  for  non-execution 
of  the  lease  (o).  Where  the  consideration  for  an  acceptance 
was  goods  sold,  and  the  vendor  forcibly  retook  possession, 
the  consideration  was  held  not  to  have  failed  {p).  So, 
where  a  bill  or  note  is  given  for  goods  sold,  or  work  done, 
the  price,  amount^  and  quality  of  the  goods,  or  work,  cannot 
be  disputed  in  an  action  on  the  bill  (g).  So,  where  work 
had  been  done  by  the  plaintiff  for  the  defendant,  for  which 
the  plaintiff  charged  the  defendant  63/.,  and  the  defendant 
paid  the  plaintiff  43/.  in  money,  and  gave  him  a  bill  for  the 
remaining  20/. ;  it  is  no  defence  to  an  action  by  the  plain- 
tiff against  the  defendant  on  the  bill  that  the  work  done 
was  not  worth  43/.  (r). 

And  where  the  amount  for  which  the  consideration 
failed  was  unliquidated,  a  bill  in  equity  for  an  injunction  to 
restrain  an  action  on  the  bill  of  exchange  and  for  an  account 
could  not  be  maintained  (<). 


(»)  Ords.  XIX.  rr.  2  and  3. 
Though  tiiis  may  be  a  good  de- 
fence either  whollv  or  pro  taiUo 
between  the  immediate  parties,  it 
can  hardly  be  available  against  a 
holder  in  dne  course.  Code,  s. 
88  (2). 

(o)  Moggeridge  v.  Jones,  14  East, 
486 ;  3  Camp.  38 ;  Spiller  v. 
Westlake,  2  B.  &  Ad.  155  ;  Mann 
T.  Lent,  10  B.  &  C.  877  ;  Grant 
r.  Welchman^  16  East,  207  ;  Cvff 
V.  BrmonCf  5  Brice,  297. 

(j)  St^h^ns  V.    JFiUcinMn,   2 


B.  &  Ad.  320 ;  see  also  Jones  v, 
Jones,  6  M.  &  W.  84  ;  and  Lomas 
V.  Bradshato,  19  L.  J.,  C.  P.  273  ; 
9  C.  B.  620. 

{q)  Morgan  v.  Richardson,  7 
East,  482/  n. ;  3  Smith,  487  ;  Tye 
V.  Gvygnne,  2  Camp.  846  ;  Obbard 
V.  Betham,  1  M.  &  M.  483  ;  War- 
ioick  V.  Nairn,  10  £xch.  762. 

(r)  Tricky  v.  Larne,  6  M.  &  W. 
278. 

(«)  Olennic  v.  Imrie,  3  Y.  &  C, 
436. 
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CHAPTER 
XL 

FRAUD, 


Fraud  is  an  artifice  to  deceive  and  injure. 

Fraud  avoids  every  contract  and  every  act.  "  Fi-aud," 
says  the  Lord  Chief  Baron,  "  cuts  down  everything.  The 
law  sets  itself  against  fraud  to  the  extent  of  breaking 
through  almost  every  rule,  sacriBcing  every  maxim,  getting 
rid  of  every  ground  of  opposition.  The  law  so  abhors  fraud 
that  it  will  not  allow  technical  difficulties  of  any  kind  to  in- 
terfere to  prevent  the  success  of  justice  and  truth  "  {t). 

If  the  consideration  for  a  bill  can  be  shown  to  be  vitiated 
by  fraud,  of  which  the  defendant  was  ignorant  when  he 
gave  the  bill,  and,  if  the  defendant  has  derived  no  benefit 
fh)m  the  contract,  but  has  elected  to  repudiate  it  as  soon  as 
he  knew  of  the  fraud,  he  has  a  defence  to  an  action  on  the 
bill  at  the  suit  of  the  party  to  whom  he  gave  it  (tt).     Defen- 
dant gave  plaintiff  a  promissory  note  for  some   pictures. 
It  was  proposed  to  prove  that  the  sum  for  which  the  note 
was  given    infinitely  exceeded  the  value  of  the  pictures. 
Lord  Ellenborough — "  I  will  not  admit  the  evidence  for  the 
purpose   of  reducing   the   damages,   by  showiug  that  the 
pictures  were  of  an  inferior  value  ;  but,  if  you  can,  by  the 
inadequacy  of  the  value,   and  other  circumstances,  prove 
fraud  on  the  part  of  the  plaintiff,  so  as  to  show  that  there 
was  no  contract  at  all,  the  evidence  will  be  admissible  :  if  it 
fall  short  of  that,  it  will  be  unavailing  "  (»).     So,  if  a  horse 
is  warranted,  a  cheque  is  given,  and  the  horse  turn  out  un- 
sound, the  breach  of  the  warranty  is  no  answer  to  an  action 
on  the  cheque  ;  but  if  the  seller  knew  of  the  unsoundness, 
there  is  fraud  ;  there  was  no  contract,  and  no  action  lies  on 
the  cheque,  at  the  suit  of  the  seller  (2;),  if  the  horse  be 
tendered  back.     So,  if  by  fraudulent  representations  a  man 
induces  another  to  give  him  for  a  business  more  than  it  iiT 
worth,  and  take  a  bill  in  payment,  he  cannot  recover  on  the 
bill(y).       So,   where  the   plaintiff    had  distrained  goods 
of  the  defendant  on  the  premises  of  the  plaintifi'^s  tenant, 
and  the  defendant^  to  get  rid  of  the  distress,  accepted  the 
bill    in    question,    it    appearing  that  there  was  no  rent 
due   at    the    time  of    the  distress.    Best,  J.,   left  it  to 
the  jury  to  say,  whether  the  plaintiff  had  not  falsely  repre- 
sented to  the  defendant  that  the  rent  was  due,  in  order  to 
induce  him  to  give  his  acceptance,  and  that,  if  so,  the  accep- 


(t)  Rogers  v.  Hadley,  32  L.  J., 
Exch.  248. 

(u)  Mills  v.  Oddy,  2  C,  M.  A 
R.  103. 

(»)  Solomon  v.  Turner,  1  Stark. 
51.     Bat  it  ia  conceived  t^at  this 


ruling  is  wrong  if  the  defendant 
kept  the  picture. 

\x)  Lewis  y.  Cosgravc,  2  Taunt. 
2. 

(y)  Archer  v,  Bamford,  3  Staik. 
175. 
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tance  wad  fraudulently  obtained,  and  the  defendant  was  en-   CHAPTEB 
titled  to  a  verdict  (2).  •^^' 


But  where  the  defendant  insists  on  the  fraud  as  a  defence,  Fraad  at 
he  must  altogether  repudiate  the  contract,  and  retain  no  election, 
benefit  under  it  (a). 

Equally  unavailing  is  the  instrument,  if  it  were  given  in  Bills  and 
fraud  of  third  persons.  notes  in  fraud 

An  insolvent  proposed  to  compound  with  his  creditors,  ^^  ^^^^ 
but  the  plaintiffs,  being  creditors,  refused  to  execute  the 
deed  of  composition,  unless  the  insolvent  gave  them  a  pro- 
missory note  for  the  residue  of  his  debt  to  them.  He 
accordingly  did  so  without  the  knowledge  of  the  other 
creditors,  and  the  plaintiffs  and  the  rest  of  the  creditors 
then  signed  the  composition  deed.  The  note  was  held  void, 
as  a  fraud  on  the  other  creditors  (6).  But  if  the  insolvent 
pay  the  bill  or  note  when  due  to  the  holder,  he  cannot 
recover  back  from  the  creditor  the  money  so  paid  (c).  And 
the  note  is  equally  void,  if  given,  not  by  the  insolvent,  but 
by  a  third  person.  So,  the  note  being  given  with  a  fraudu- 
lent intention,  would  have  been  void,  though  the  composi- 
tion had  never  been  effected  (d).  And  any  better  security 
than  the  other  creditors  have,  though  for  the  same  amount, 
if  taken  without  their  knowledge,  is  void  as  a  fraud  on 
them.  "  The  real  question  is,"  says  Le  Blanc,  J.,  "  whether 
one  creditor  be  put  in  a  better  situation  than  he  stipulated 
for  with  the  other  creditors,  and  it  is  immaterial  whether 
that  be  done  by  receiving  more  money,  or  that  which  is 
meant  to  procure  him  more  money,  namely,  abetter  security 
for  the  same  sum  "  (e). 

In  these  cases  the  creditor  and  the  insolvent,  though 
^^participes  crtminis"  are  not  "in  pari  delicto"  It  is 
oppression  on  one  side  and  submission  on  the  other.     '*  It 


(2)  Cfrew  V.  Bevan,  3  Stark. 
134. 

(a)  Archer  v.  Bam/ord,  supra; 
Lawion  y.  Elmore^  27  L.  J.,  Exch. 
141 ;  Dawes  v.  Eanicse,  L.  K.,  10 
C.  P.  166  ;  Clarke  v.  Dixoriy  K, 
B.  k  £.  148.  A  contract  obtained 
by  fraud  is  voidable  at  the  option 
of  the  party  injiued,  provided  the 
other  party  can  be  remitted  to  his 
former  state.  Urqiihart  v.  Mac- 
pjiersojif  L.  R.,  3  App.  Ca.  831. 

(b)  CockuhoU  v.  Bennett,  2  T.  R. 
763 ;   Knight  v.  Hunt,  5  Bing. 


432;  3  M.  &  P.  18;  BryaiUr. 
Christie,  1  Stark.  329 ;  and  see 
Took  V.  Tttch,  4  Bing.  224  ;  13 
Moore,  435. 

(c)  Wilton  V.  Bay,  10  Ad.  k  E. 
82;  2  Per.  k  Day.  253,  over- 
ruling Turner  v.  Soole,  1  D.  & 
R.,  N.  P.  C.  27. 

{d)  Wells  V.  Girling,  1  B.  &  B. 
447  ;  3  Moore,  79. 

(e)  Leicester  v.  Bose,  4  East, 
372,  overruling  Feise  v.  BandcUL 
6  T.  R.  146. 
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can  never,"  says  Lord  EUenborough,  ^be  par  delictum 
when  one  holds  the  rod  and  the  other  bows  to  it "  (/). 

A  compounding  creditor  cannot  split  his  demand,  and 
compound  for  part,  and  afterwards  sue  for  the  residue,  un- 
less he  acquaint  the  other  creditors  with  his  proceeding. 
Therefore,  where  the  plaintiff  held  two  bills  drawn  by  the 
insolvent,  both  due,  one  for  400^.,  the  other  for  156^.  Ids,  lOef.; 
and  expecting  that  the  acceptor  would  pay  the  firsts  inserted 
in  the  schedule  attached  to  the  composition  deed  the  amount 
of  the  second  only  as  his  debt^  it  was  decided  that  he  could 
not  afterwards  sue  the  insolvent  on  the  first  bill  ( g).  So, 
if  the  agreement  of  composition  contain  a  stipulation  that 
all  securities  shall  be  given  up,  if  the  compounding  creditor 
holds  bills  drawn  by  the  defendant  and  accepted  by  a  third 
person,  and  he  afterwards  receives  the  amount  of  these 
bills  from  the  acceptor,  he  must  refund  the  money  to  the 
insolvent  (A).  But  he  may  retain  money  so  received,  if  the 
agreement  of  composition  contained  no  stipulation  for  the 
surrender  of  securities  (t).  A  creditor  who  holds  a  bill, 
and  accepts  a  composition,  impliedly  engages  that  the  bill 
is  in  his  own  hands.  If,  therefore,  an  indorsee  of  the  bill 
afterwards  compels  the  compounding  debtor  to  pay  the 
bill,  the  latter  may  recover  the  amount  from  the  compound- 
ing creditor  as  money  paid  to  his  use  (k),  unless  the  debtor 
made  the  payment  voluntarily  to  a  holder  who  was  a  mere 
agent  of  the  original  creditor,  and  known  by  the  debtor  to 
be  so  (l).  If  the  creditors  of  an  insolvent  compound  with 
him,  and  take  notes  of  hand  for  the  amount  of  their 
respective  compositions,  and  one  creditor,  in  addition  to  his 
note  of  hand,  fraudulently  and  clandestinely  take  a  further 
security,  his  dealing  wnth  the  insolvent  is  one  entire  trans- 
action, and  he  cannot  recover,  even  on  the  promissory  note  (m). 

So,  if  a  man  becomes  surety  for  another  for  the  price  of 
goods — ^afi,  for  example,  by  joining    him  in  a  joint  and 


(/)  Smith  r.  Cuff,  6  M.  &  S. 
160  ;  SmiXk  v.  Bromley,  2  Dong. 
695,  697 ;  AtkinKm  v.  DenJby,  30 
L.  J.,  Exch.  861 ;  31  L.  J.  362, 
in  error.  The  money  paid  at  the 
time  may  be  recovered  back.  But 
if  a  bill  be  given  afterwai*ds  and 
voluntarily  paid,  it  has  been  held 
that  the  money  cannot  bo  re- 
covered back.  Wilson  v.  Bay,  10 
Ad.  &  E.  82. 

{g)  Britten  v.  ffugJies,  5  Bing. 
460  ;  3  M.  &  P.  77,  overruling, 
perhaps,  Payler  v.  Homersham,  4 
M.  k  SeL  423 ;  and  see  Molmer 
V.  Viner,  1  Esp.  132  ;  Cecil  v. 


Plaistmc,  1  Anst  202.  Kot  so 
where  debtor  omits  bill  from 
schedule.  Buvelot  v.  Mills,  L.  R., 
1  Q.  B.  104. 

(k)  Stock  V.  Mawson,  1  B.  &  P. 
286. 

(i)  Thomas  v.  Courtixay,  1  B. 
&  AM.  1. 

{k)  Hawley  v.  Beverley,  6  M.  k 
6.  221. 

(/)  Gibson  V.  Bruce,  5  M.  &  G. 
399. 

(m)  Howlen  v.  Jlaigk,  11  Ad. 
k  E  1033 ;  and  see  In  re  Cross,  i 
De  0.  &  S.  864, 
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seyeral  note,  and  the  party  to  whom  the  surety  is  respon-   CHAPTER 
sible  conceals  from  him  a  stipulation  for  an  additional  sum,  ' 

which  it  is  secretly  agreed  between  himself  and  the  prin- 
cipal that  the  principal  shall  pay  in  liquidation  of  an  old 
debt,  that  is  a  fraud  on  the  surety,  and  releases  him  from 
his  engagement  (n). 

But  where  a  fraud  has  been  practised  on  the  maker  or  Where  a  party 
acceptor,  an  indorsee  for  value  without  notice  may,  never-  J^^  has  been 
theless,  recover   against    him.      Thus,  we  have  seen  that  ^j^^^"  ^  ^^ 
though  a  partner  fraudulently  use  the  names  of  his  co-part-  bill  or  note 
uers,  they  will  all  be  bound  to  pay  an  innocent  indorsee  (o).  signed  by  him 
So,  in  an  action  by  the   indorsee  against  the  maker  of  a  ^i^^°^*  ^^' 
note  thirteen  years  old,  the  defendant  obtained  a  rule  nisi  **"®™  ^^^' 
to  set  aside  a  judgment  by  default,  on  an  affidavit  that  he 
the  defendant  was  swindled  out  of  the  note.     An  affidavit 
being  made  on  the  other  side,  that  the  plaintiff  took  the 
note  bond  fide,  and  gave  a  valuable  consideration  for  it,  the 
Court  held,  that,  however  improperly  it  might  have  been  ob- 
tainedy  a  third  person  who  took  it  fairly  and  gave  a  con- 
sideration for    it^  was   entitled    to  recover,  and  they  dis- 
charged the  rule(p).     A.,  by  false  representations,  induced 
K  to  sign  his  name  to  a  blank  stamped  paper,  which  A. 
afterwards  secretly  filled  up  as  a  promissory  note  for  100^., 
and  induced  C.  to  advance  him  100/.  upon  it.     A.  was  in- 
dicted for  defrauding  C.      Held,  that  C.  had   his  remedy 
against  B.  on  the  note,  and  that  the  fraud,  therefore,  not 
being  upon  C,  but  upon  B.,  the  indictment  was  not  sus- 
tained by  the  evidence  {q). 

The  consideration  given  for  a  bill  or  note  must  not  be  considbra- 
illegal.     It  is  said,  that  the  test  whether  a  contract  be  con-  3??gQ .  ^  at 
taminated   with  an  illegal  transaction  is  this  :    Does  the  common  law. 
plaintiff  require  any   aid  from  the   illegal   transaction  to 
establish   his  ca8e?(r).     CJonsiderations   or   contracts   are 
illegal,   either,    first,   at    common  law;    or,  secondly,   by 
statute  («). 

Considerations  illegal  at  common  law  are  the  following : —  Immoral. 


(n)  Pidcoek  v.  Bishops  8  B.  & 
C.  603  ;  5  D.  &  R.  505.  See 
these  questions  more  fully  dis- 
cussed in  the  Chapter  on  Prin- 
cipal AND  Surety. 

(o)  Ante,  see  Partnership. 

\f)  Morris  v.  Lee^  2  Ld.  Raym. 
1396  ;  1  Stra.  629 ;  Bayley,  6th 
ed.  509 ;  Thiedemann  y.  Gold- 
aehmidl,  1  Be  G.,  F.  k  J.  4. 

{q)  Rex  V.  SeveU^  Buy  Snm- 


mer  Assizes,  1829,  coram  Garrow, 

(r)  Simpson  y.  Bloss,  7  Taunt. 
246  ;  2  Marsh.  542. 

{s)  The  reader  must  not  expect 
a  complete  enumeration  of  all  tiie 
illegal  considerations  affecting  a 
contract,  but  only  such  as  are  of 
most  frequent  occurrence,  or  use- 
ful as  illustrating  some  principle. 
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^^-^JyTER  Firstj  such  as  violate  the  rules  of  religion  or  morality. 
Though  the  law  does  not  pretend  to  enforce  religious  or 
moral  obligations  as  such,  yet  it  seizes  every  opportunity  of 
countenancing  them :  and,  therefore,  will  not  assist  a  man 
whose  claim  for  redress  is  founded  on  their  violation.  "  £x 
turpi  causd  non  oritur  actio,"  "  Justice,"  says  Lord  Mans- 
field, "  must  be  drawn  from  pure  fountains/' 

Thus,  for  example,  a  bond  or  note  given  in  consideration 
of  future  iUicit  cohabitation  is  void,  but  past  cohabitation 
is  not  an  illegal  consideration  so  as  to  avoid  a  deed,  though 
it  is  not  sufficient  to  support  a  promise  (t).  So  the  rent  of 
lodgings,  knowingly  let  for  the  purpose  of  prostitution,  is 
an  illegal  consideration  (u).  A  wager  as  to  the  sex  of  a 
third  person  is  illegal,  because  it  tends  to  indecent  evidence, 
to  injure  the  feelings  of  the  individual,  and  disturb  the 
peace  of  society  (v).  So  is  a  wager  as  to  whether  an  un- 
married woman  had  borne,  or  would  have,  a  child  (x).  And 
any  bill  or  note  founded  on  such  illegal  considerations  would 
be  void. 

In  contTBTen-      The  second  sort  of  agreements,  illegal  at  common  law,  are 

lion  of  public  such  as  contravene  ptiblic  policy, 

pob*cy.  If  it  }yQ  merely  doubtful  whether  an  agreement  be  at 

variance  with  the  public  interest,  it  is  not  void  ;  it  must  be 
clearly  and  indubitably  in  contravention  of  public  policy  (y). 
A  contract  in  general  restraint  of  trade,  as,  not  to  carry  on 
a  particular  business  anywhere  in  England,  is  illegal  and 
void ;  though  an  agreement  not  to  trade  within  a  specific 
distance  of  a  particular  place,  or  not  with  certain  cus- 
tomers, is  good  {z)f  although  unlimited  in  point  of  time  (a), 
A  contract  in  general  restraint  of  marriage  is  void  (6),  as 
a  bond  given  by  a  widow  conditional  for  the  payment  of 


(0  Binnington  r.  Wallace,  i  6. 
k  Aid.  651  ;  Gibson  y,  Dickie,  3 
M.  k  Sel.  463 ;  Nye  v.  Moaely, 
6  B.  &  G.  133 ;  9  D.  &  R.  165 ; 
Beaumont  v.  Eeeve,  15  L.  J.,  Q.  B. 
141  ;  8  Q.  B.  483. 

(tt)  Oirardy  v.  Ricfiardson^  1 
Esp.  13 ;  Howard  Y,  Hodges,  Selw. 
N.  P.  7th  ed.  68. 

(v)  Da  Costa  v.  Jones,  Cowp. 
729. 

{x)  DiUhbum  Y,  Goldsmith,  4 
Camp.  152. 

{y)  liichardson  v.  MeUishj  2 
Bing.  229  ;  9  Moore,  435. 

{z)  Co.  Litt.  206  b,  n.  1 ;  Hun- 
lodce  v.  Blaeklowe,  2  Saund.  156, 
n.  1 ;  Afitehel  v.  Reywlds,  1  P. 


Wms.  181  ;  10  Mod.  130 ;  Davis 
V.  Mason,  5  T.  R.  118  ,-  Ward  v. 
Byrne,  6  M.  &  W.  548  ;  TaUis  v. 
Tallis,  1  £.  &  B.  891.  Where 
the  covenant  is  not  to  carry  o 
business  within  two  districts,  one 
small  and  reasonable,  and  the 
other  large  and  unreasonable,  it 
is  divisible.  See  Mallan  v.  May, 
11  M.  k  W.  653  ;  Oreen  v.  Price, 
13  M.  k  W.  695  ;  Price  v.  Oreen, 
16  M.  k  W.  346. 

(a)  Pemberton  y.  Vdughan,  12 
Q.  B.  87 ;  Sainler  v.  Ferguson,  7 
C.  B.  716. 

{b)  Lowe  V.  Peers,  4  Burr. 
2225. 


Cafuideration. 
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a  Biim  of  money  if  she  should   marry  again  (c).     And  it   CHAPTER 
makes  no  difference  that  the  restraint  is  only  for  a  limited  ___ 
period,  as,  for  six  years  {d).    An  undertaking  for  reward 
to  procure  a  marriage  between  two  parties  is  void  (e).    A 
contract  tending  to  the  injury  of  the  revenue,  by  evading 
or  violating  the  customs  and  excise  laws,  is  illegal  (/). 
But  if  a  trader  sell  goods  with  the  mere  knowledge  that  the 
purchaser  intends  to  make  an  illegal  use  of  them,  without 
in  any  way  lending  his  aid  to  the  effectuation  of  the  un- 
lawful purpose,  he  may  sustain  an  action  on  the  contract  (^). 
Considerations  impeding  the  course  of  public  justice,  as, 
dropping  a  criminal  prosecution  for  a  felony  or  a  public 
misdemeanor,   or  suppressing    evidence,   are    iUegal    con- 
siderations (h).     But  it  has  been  held  that  compounding  a 
private  misdemeanor  is  a  good  consideration  for  a  note  (i), 
A  wager  on  the  result  of  a  criminal  prosecution  is  illegal  (k), 
A  note,  given  after  conviction  to  the  prosecutor,  for  the 
expenses  of  the  prosecution,  the  amount  of  which  is  settled 
by  the  Court,  is  legal  (I).     So,  though  the  particulars  of 
the  arrangement  are  not  communicated  to  the  Court,  and 
sanctioned  by  them  (m).    And  the  substitution  of  a  good 
bill  for  a  forged  one,  at  the  instance  of  the  forger,  if  un- 
accompanied with  any  stipulation  to  stifle  a  prosecution  for 
forgery,  is  not  illegal  (n).     Contracts  respecting  the  sale  of 
public  offices  are  for  the  most  part  void  at  common  law  (o), 
as  well  as  by  statute.    Any  contract  tending  to  cause  a 
neglect  of  duty  in  a  public  officer  is  iUegal.     Thus,  though 
the  6   Geo.  2,    c.    31,   authorizes  parish  officers  to  take 
security  from  the  putative  father  of  a  bastard  child  to  in- 


{o)  Baker  v.  White,  2  Vem. 
215. 

(d)  ffartUy  v.  Mice,  10  East, 
22. 

\e)  Hall  y.  Potter,  3  Lev.  411 ; 
BoberU  v.  Roberts,  3  P.  Wms.  ^^  ; 
Com.  Dig.  Chancery,  3  Z.  8. 

(/)  Bigge  v.  Lawreiue,  8  T.  R. 
454  ;  Vaiidyk  v.  Hewitt,  1  East, 
79  ;  Taylor  v.  CrowUmd  Qas  Com- 
pany, 10  Exch.  293. 

{g)  Hodgson  v.  Temple,  5  Taunt. 
181. 

(A)  ATerot  v.  Wallace,  3  T.  R. 
17  ;  FalUnos  v.  Taylor,  7  T.  R. 
475  ;  Edgecombe  v.  Bodd,  5  East, 
294.      Merely    refraining    from 

Srosecnting,  on  taking  from  a 
elaulting  debtor  a  bill  indorsed 
by  him,  is  not  necessarily  com- 
poonding^  Flower  v.  Sadler,  L.  R., 


9  Q.  B.  D.  83:;  and  the  indorsee 
could  recover  ai^ainst  an  acceptor 
for  value,  even  if  it  were  so,  md, 
C.  A.,  10  Q.  B.  D.  573. 

(t)  Drags  v.  Ibberson,  2  Esp. 
643 ;  and  see  Coppock  v.  Bower, 
4  M.  A  W.  361. 

(k)  Evans  v.  Jones,  5  M.  A  W. 
77. 

(l)  Buley  V.  Wingfield,  11  East, 
46 ;  see  Keir  v.  LemMi,  9  Q.  B. 
894. 

(m)  Kirk  v.  Striekwood,  4  B. 
k  Ad.  421 ;  1  N.  A  M.  275 ;  and 
see  Baker  v.  Townshend,  1  B. 
Moore,  120. 

(n)  Wallace  v.  Hardacre,  1 
Camp.  45. 

(o)  Richardson  v.  Mellish,  2 
Bing.  229 ;  9  Moore,  435, 
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OEA^ER  demnify  the  parish,  it  is  not  lawful  for  them  to  take  an 
absolute  promissory  note  for  a  sum  certain,  and  such  a  note 
is  void.  "  It  is  a  shocking  consideration,"  observes  Lord 
Ellenborough,  "  that  by  means  of  such  a  security  as  this, 
the  parish  officers,  who  have  a  public  duty  imposed  upon 
them  to  take  care  that  the  father  shall  make  a  proper  pro- 
vision for  the  maintenance  of  the  child,  acquire  an  interest 
that  the  child  should  live  as  short  a  time  as  possible  (p). 
Contracts  with  a  public  enemy  are  illegal;  and  a  bill 
drawn  by  an  alien  enemy  on  his  debtor  here,  and  indorsed 
to  the  plaintiff,  a  British  subject  resident  in  the  hostile 
country,  cannot  be  recovered  on,  though  the  plaintiff  do 
not  sue  till  the  return  of  peace,  and  though  he  were  resi- 
dent at  the  time  of  taking  the  bill  in  the  hostile  country  (q). 
But  where  a  British  prisoner  in  France  drew  a  bill  on  an 
English  subject,  and  indorsed  it  to  the  plaintiff,  then  an 
alien  enemy,  it  was  held,  that  afber  the  return  of  peace  the 
plaintiff  might  recover  (r).  And  a  bill  drawn  by  a  British 
piisoner,  in  favour  of  an  alien  enemy,  cannot  be  enforced 
by  the  payee.  But  by  the  Naturalization  Act,  1870 
(33  Vict.  c.  14),  aliens  can  hold  both  real  and  personal 
property. 


CONSIDERA- 
TIONS IL- 
LEGAL BY 
STATUTE. 

Usury. 


Gaming. 


Among  the  considerations  now  or  formerly  illegal  by 
statute  are  the  following : — 

1,  Usury.  The  English  statutes  on  this  subject  are  re- 
pealed. The  decisions  on  them,  however,  are  still  not  un- 
important with  a  view  to  general  principles.  Moreover, 
usury  laws  exist  in  the  United  States  and  in  almost  all 
foreign  countries.  In  France  and  Holland  they  have  been 
repealed,  but  re-enacted. 

2.  Gaming  considerations.  The  old  statute  16  Car.  2, 
c  7,  avoided  all  securities,  written  or  oral^  given  to  secure 
any  sum  of  money  exceeding  100/.  lost  at  plaj  («).  And 
the  9  Anne,  c.  14,  expressly  avoided  all  written  contracts 
for  any  sum  of  money  won  at  play,  or  by  betting  at  play, 
or  lent  for  playing  or  betting  [t)  ;  and  by  subjecting  to  the 
animadversion  of  criminal  justice  all  winnings  above  10/.,  it 
impliedly  avoided  all  contracts  to  enforce  them  also  {u). 


(p)  CoU  V.  Qower,  6  East,  110. 

(q)    Williaon    v.    PaUeson,    7 
Tauut.  440. 

(r)    Antoine   v.    Morshead,    6 
Taunt.  287 ;  1  Marsh.  558. 
'   {$)  Soe  Bentinck  y.  Cannqp,  5 
Q.  B.  693. 


(0  See  also  12  Geo.  2,  c.  28, 
and  18  Geo.  2,  c.  34. 

(i()  Sect.  5 ;  see  Dainlree  ▼. 
HuUshinson,  10  M.  &  W.  85; 
Applegarth  v.  CoUey,  10  M.  k  W. 
723. 


Cotmderation. 
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Both  Acts  avoided  judgments  for  gaming  debts,  but  the   CHAPTEB 
judgments  to  which  they  refer  are  voluntary  judgments         ^'* 
given  by   the  loser,  and  not  judgments  obtained  by  an  ' 

adverse  action  (x). 

Any  game,  whether  of  skill  or  chance,  was  within  the 
acts  (y). 

But  both  these  acts  are  now  repealed  by  the  8  &  9  Vict 
c.  109,  s.  15,  except  so  much  of  the  statute  of  Aune  as  was 
altered  by  the  5  &  6  Will.  4,  c.  41. 

The  statute  S  &9  Vict.  c.  109,  makes  cheating  at  play 
an  offence  indictable  as  obtaining  money  under  false  pre- 
tences (z).  It  farther  makes  all  gaming  contracts,  written 
or  oral,  null  and  void  (a). 

Money  lent  to  play  at  any  illegal  game  cannot  be  recovered 
back  by  the  lender.  "  This  principle,"  says  Lord  Abinger, 
"  was  not  for  the  first  time  laid  down  in  Carman  v.  Bryce(b), 
but  that  case  finally  settled  that  the  repayment  of  money 
lent  for  the  express  purpose  of  accomplishing  an  illegal 
object  cannot  be  enforced  "  (c). 

To  discuss  in  detail  the  complicated  provisions  of  the 
gaming  acts,  and  the  minute  distinctions  which  arise  on 
them,  would  be  to  wander  from  the  main  subject. 

Horse-races,  though  legalized  by  13  Geo.  2,  c.  19,  and  Horse-racing. 
18  Geo.  2,  c.  34,  were  within  the  former  acts  against 
gaming  (d).  But  a  bet  under  10/.,  on  a  legal  horse-race, 
was  valid  (e) ;  though  a  bill  or  note  given  to  secure  it  would 
have  been  void  (/).  But  if  the  horse-race  be  for  a  sum  less 
than  50/.  (g),  or  above  50Z.,  but  not  a  contest  between 
hor^B  running  on  the  turf,  the  bet  was  void  (A). 


(z)  Lane  v.  Chapjnan,  11  Ad. 
&  £.  966  ;  8  P.  &  D.  668 ;  affirmed 
in  error,  ibid,  980. 

iy)  Sigell  v.  Jebb,  S  Stark.  1. 

(«)  Sect  17. 

(a)  Sect.  18.  But  not  ille^ 
in  the  sense  of  criminal,  or  in 
such  a  sense  as  to  impose  on  the 
subsequent  holder  of  a  negotiable 
instrument  the  obligation  of 
proving  the  consideration  he 
himself  gave.  Filch  v.  JoneSt  24 
L.  J.,  Q.  B.  293  ;  6  E.  &  B.  238. 
See  further,  on  the  construction 
of  the  act,  Parsons  v.  Alexander , 
24  L.  J.,  Q.  B.  277 ;  6  E.  &  B. 
263  ;  Coombca  v.  Dibble,  L.  R.,  1 
Exch.  248  ;  Beeston  v.  Beeston,  1 
Ex.  Div.  IS;  distinguished  in 
Ei^nson  v.  Simpaofij  2  C.  P. 
Div.  77 ;  Digglc  v.  Eiggs,  2  Ex. 


Div.  422.  Notice  of  yoidness  of 
consideration  is  immaterial  to  an 
indorsee  for  value,  whereas  notice 
of  it«  illegality  would  be  fatal  to 
his  title,  Lilly  v.  Rankin,  56 
L.  J.,  Q.  B.  248. 

(6)  8  B.  &  A.  179. 

{c)  M'Kiwn^U  v.  Bobinaon,  3 
M.  &  W.  434. 

[d)  Ooodbum  v.  Marley,  2  Stra. 
1169  ;  Clayton  v.  Jennings,  2  W. 
Bl.  706  ;  BlaxUm  v.  Pye,  2  Wils. 
309  ;  ShUlito  v.  Theed,  7  Bing. 
405  ;  5  M.  &  P.  303. 

(e)  M*Alisterv,  ffaden,  2  Camp. 
438. 

(/)  9  Anne,  c.  14,  s.  1. 

ig)  Johnson  v.  Bonn,  4  T.  B.  1. 

(h)  Ximenes  v.  Jacques,  6  T.  R. 
499;  WhalleyY,Paj<a,2KiLV. 
61 ;  see  now  3  &  4  Yict.  c.   5 
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CHAPTEB 
XI. 

lanocent 
indorsee. 


A  bill  of  exchange  or  note  given  for  a  gaming  debt  was, 
until  recently,  void,  even  in  the  hands  of  an  innocent  in- 
dorsee for  value,  as  against  the  party  losing  at  play ;  but 
as  against  other  parties  it  was,  and  still  is,  valid.  Thus, 
if  a  bill  were  accepted,  or  a  note  made,  for  a  gaming 
debt^  no  party  could  charge  the  acceptor  or  maker  (t); 
but  the  drawer  and  indorser  were  and  are  nevertheless 
liable  (k). 

The  same  rule  of  law  applied  to  bills  or  notes  given  for 
the  ransom  of  captured  ships  or  cargoes  (I) ;  to  bilh  or 
notes  given  by  a  bankrupt  to  his  creditor  to  induce  him 
to  sign  the  bankrupt's  certificate  (m).  In  all  these  cases, 
as  well  as  in  the  case  of  usury,  the  acts  of  parliament 
avoiding  bills  or  notes,  so  far  as  they  make  the  instruments 
absolutely  void,  are  repealed  by  the  5  <b  6  Will.  4,  c.  41, 
8.  1  (n).  This  statute  enacts,  that  in  these  cases  bills  or 
notes  which  would  otherwise  have  been  void,  shall  only  be 
taken  to  have  been  given  for  an  illegal  consideration  (o). 
The  eifect  of  the  enactment  is  conceived  to  be,  that  they  are 
good  in  the  hands  of  an  innocent  indorsee  for  value  against 
all  parties  ( p). 

The  second  section  of  this  statute  enacts,  that  if  a  loser 
at  play  gives  a  negotiable  instrument,  void  under  the  acts 
against  gaming,  and  pays  the  transferee,  he  may  recover 
back  the  money  so  paid  from  the  person  to  whom  he  origi- 
nally gave  the  bill  or  note  (9). 


(which  repeals  IS  Geo.  2,  c.  19), 
and  8  &  9  Vict.  c.  109. 

(i)  Bottler  v.  Bamptan,  2  Stra. 
1115;  ShUlUo  V.  Theed,  7  Bing. 
405  ;  5  M.  &  P.  303. 

(it)  Ibid.;  Edtcards  v.  Dick,  4 
B.  &  Aid.  212. 

{I)  45  Geo.  3,  c.  72,  s.  17. 

(m)  12  &  13  Vict.  c.  100,  s.  202 ; 
Wiggins  v.  Read,  13  C.  B.,  N.  S. 
220 ;  or  not  to  oppose  the  order 
for  discharge,  24  k  25  Vict.  c.  134, 
8.  166. 

(n)  This  statute  is  preserved  in 
force  by  8  &  9  Vict.  c.  109,  s.  15, 
the  effect  of  which  seems  to  be, 
tiiat  a  winner  of  stakes  may  re- 
cover, though  a  promissory  note 
for  the  amount  would  be  void. 
BaUy  V.  MarrioU,  17  L.  J.,  C.  P. 
215 ;  5  C.  B.  818. 

(0)  As  to  the  effect  of  this 
enactment,  see  Edmunds  r.Oroves, 


2  M.  &  W.  642.  Both  sections 
of  the  statute  are  prospective. 
Bitchcoek  v.  Way,  2  K.  &  P.  72  ; 
6  Ad.  k  £1.  943 ;  Humphreys  v. 
EaH  of  fraldegrave,  6  M.  &  W. 
622. 

(p)  Hay  V.  Ayliiig,  16  Q.  B. 
423.  See  Fitch  v.  Jones,  5  £.  & 
B.  238.  But  see  Goldsmid  v. 
Hampton,  5  C.  B.,  N.  S.  94.  In 
the  case  of  a  bankrupt  it  was  ex- 
pressly so  enacted,  24  &  25  Vict, 
c.  134,  8.  166. 

iq)  But  it  is  no  defence  to  an 
action  against  an  acceptor  that 
the  bill  was  given  for  bets  on  horse 
races,  made  by  the  drawer  as  his 
agent,  and  paid  without  his  re- 
quest Oulds  V.  Harrison,  10 
£xch.  572.  And  see  the  recent 
case  of  Bead  v.  Anderson,  13 
Q.  B.  D.  779. 


CoMideTai^, 
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Even  under  the  old  law  a  renewed  security  was  good,  if  CHAPTER 
given  to  an  innocent  indorsee  before  the  biU  fell  due  (r).  ^^' 

3.  Stock-jobbing.      The  Stock-Jobbing  Act  was  the  7    ^^^ 
Geo.  2,  c  8,  made  perpetual  by  10  Geo.  2,  c.  8,  but  now  joJU^g, 
both  statutes  are  repealed  by  the  23  k  24  Vict.  c.  28  («). 
The  principal  provisions  of  the  first-mentioned  statute  were 
as  follow  (t) : — 

(1.)  Putting  upon  stock  was  prohibited ;  that  is,  a  contract 
to  pay  or  receive  a  certain  sum  of  money  for  the  liberty  to 
deliver  or  not  to  deliver,  or  to  accept  or  refuse  a  certain 
quantity  of  stock  at  a  fixed  price  on  a  given  day.  Such  a 
contract  is  declared  void,  the  money  paid  is  made  recoverable, 
and  both  parties  are  subject  to  the  penalty  of  500/.,  unless 
the  money  paid  has  been  recovered  or  refunded. 

(2.)  The  payment  of  money,  instead  of  delivering  or 
receiving  stock,  subjects  to  the  penalty  of  100/. 

(3.)  It  has  been  supposed  that  contracts  to  buy  or  sell 
stock,  of  which  the  seller  is  not  at  the  time  possessed,  sub- 
jected both  parties  to  the  penalty  of  500/.  But  such  con- 
tracts were  aftem'ards  held  to  be  legal  (u). 

It  was  formerly  held,  that  money  expended  by  another 
person  in  settling  a  stock-jobber's  differences  for  him,  or 
money  lent  him  to  settle  them  with,  could  be  recovered  (x). 
But  it  was  afterwards  settled,  that  as  the  fifth  section  of 
the  act  7  Geo.  2,  c.  8,  prohibits  expressly  the  payment  of 
money  for  the  arrangement  of  differences,  a  person  paying 
differences  for  another,  or  lending  him  money  to  pay  them 
himself  advanced  money  for  an  illegal  purpose,  and  could 
not  recover  it  back  (y). 

The  following  cases  relating  to  bills  have  been  decided  on 
this  statute : — The  defendant  employed  a  broker  (2),  to  pay 


(r)  Chorge  y.  StaiiUy,  4  Taant. 
683. 

{a)  Qwjere,  whether  some  cases 
of  gaming  in  stock  may  not  have 
been  witnin  9  Anne,  c.  14,  and 
be  not  now  within  8  &  9  Vict, 
c.  109. 

(0  Transactions  in  foreign  stock 
are  not  within  this  statnte,  Hen- 
denon  v.  Biae,  8  Stark.  158  ;  IFelU 
y.  Porter,  2  Bing.  N.  C.  723  ; 
Oakley  v,  Righy,  2  Bing.  N.  C. 
732  ;  nor  railway  shares,  HevoiU 
V.  Price,  4  M.  &  G.  365 ;  WiU 
liams  y.  Trye,  18  Beay.  366. 

(u)  Martiiner  r,  M*CaUan,  7 
M.  &  W.  20  ;  affirmed,  9  M.  &  W. 
686. 

B.B.B. 


(a;)  Faikney  y.  HtyTums,  4  Burr. 
2069  ;  Petre  y.  Hannay,  3  T.  R. 
418. 

(y)  Cannan  y.  Bryee,  3  B.  & 
Aid.  179  ;  3f*Kinnell  y.  Bobinson, 

3  M.  &  W.  434. 

(z)  Stockbrokers  are  within  the 
statutes  6  Anne,  c.  16,  s.  4,  and 
57  Geo.  3,  c.  40,  Clarke  y.  Powell, 

4  B.  &  Ad.  846 ;  1  N.  &  M.  492, 
by  which  brokers  are  prohibited 
under  a  penalty  from  acting  iu 
London  without  admission  by  the 
mayor  and  aldermen.  For  the 
condition  of  the  bond  giyen  by 
brokers,  and  the  oath  taken  by 
them,  see  K&mJbU  v.  Atkina,  Holt, 
N.  P.  C.  427. 
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CHAPTER  differences  for  him,  and  after  they  were  settled  a  dispute 
^^'  arose  between  them  as  to  the  amount  of  money  so  paid  by 
the  broker.  The  case  was  referred  to  the  plaintiff  and  three 
other  arbitrators,  who  awarded  the  sum  of  306/.  1 2s,  6d,  to 
be  due  from  the  defendant  to  his  broker.  The  broker  then 
drew  on  the  defendant  for  100/.,  part  of  this  svun ;  the  de- 
fendant accepted  the  bill,  and  the  broker  indorsed  it  to  the 
plaintiff.  It  was  held  that  the  bill  was  void  as  between  the 
broker  and  the  defendant,  and  the  plaintiff  having  been  an 
arbitrator,  had  notice  of  the  illegal  consideration,  and  stood 
in  the  same  situation  as  the  broker  (a).  Where  a  broker 
had  settled  differences  for  his  principal  in  omnium,  had 
taken  his  principal's  acceptance  for  the  amount,  and  in- 
dorsed the  bill  when  overdue,  it  was  held,  first,  that  jobbing 
in  omnium  was  within  the  act ;  secondly,  that  the  bill  was 
void  in  the  hands  of  the  broker ;  and  thirdly,  that  having 
been  indorsed  when  overdue,  it  was  also  void  in  the  hands 
of  the  indoi'see,  as  against  the  acceptor  (b).  A  stock-jobber 
gave  his  broker  a  promissory  note  for  differences  paid  for 
him  by  his  broker,  and  the  broker  indorsed  it  overdue  to 
the  plaintiffs.  The  plaintiffs  threatened  to  sue  the  defen- 
dants upon  the  note,  but  they  consented  to  give  up  the 
note,  and  take  the  defendants'  bond  instead,  knowing,  at 
the  time  they  took  the  bond,  that  the  note  had  been  given 
on  an  illegal  consideration.  Held,  that  they  could  not 
originally  have  recovered  upon  the  note,  nor  afterwards 
upon  the  bond  (c).  Where  a  man  gave  his  acceptance  for 
differences  owing  from  himself  to  the  drawer,  and  the 
drawer  indorsed  the  bill  for  value  without  notice,  it  was 
held  that  the  indorsee  might  recover  against  the  drawer  (d). 
And  as  the  statute  does  not  expressly  avoid  securities  given 
for  differences,  it  should  seem,  the  indorsee  might  have 
recovered  against  the  acceptor  (e).  Where  a  man  sells 
stock  of  which  he  is  not  possessed,  and  afterwards  buys  it 
and  transfers  it  to  the  vendee,  he  might,  notwithstanding 
the  statute,  maintain  an  action  for  the  price  (/).  This  act 
is  to  be  construed  strictly  (p). 

Besides  the  cases  which  have  been  mentioned,  there  are 

(a)  Steers  r,  Ashley,  6  T.  R.  vations  in  Broughton  v.  Manches- 

61  ;  1  Esp.  166.  Ur  Water  Works  Company,  3  B. 

(6)  Brovm  v.  Turner,  7  T.  R.  &  Aid.  10. 

680  ;  2  Esp.  631.  (/)  Mortimer  r.   M'Callan,  7 

(e)  Amory  v.  Merryioeather,  2  M.  &  W.  20 ;  affirmed,  9  M.  & 

B.  &  C.  573  ;  4  D.  &  R.  86.  W.  636. 

{d)  Day  r.  Stuart,  6  Bing.  109  ;  {g)   JFells  v.   Porter,   2  Ring. 

3  M.  &  P.  834.  N.  C.  730  ;  IfetciU  v.  Price,  4  M. 

(<)  See  Mr.  J.  Holroyd's  obser-  k  G.  355. 
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many  other  instances  of  securities  expressly  avoided   by   CHAPTER 
the  legislature:  as,  gaming  policies  on  ships  or  lives  (h) ;         ^^- 
sale  of  an  oflSce  (*)  ;  a  stipulation  with  a  sheriff  for  ease  or  other  con- 
favour  (k)  ;  a  security  whereby  a  creditor  of  a  bankrupt  who  sderations 
has  proved  his  debt  is  to  receive  more  than  others  (Z)  ;  or  to  illegal  by 
receive  anything  for  signing  the  bankrupt's  certificate  (m) ;  statute, 
or  for  not  opposing  the  order  for  his  discharge  {n)  ;  a  secu- 
rity given  by  a  man  for  a  debt  from  which  he  has  been  dis- 
charged by  the  Insolvent  Debtors'  Act  (o).     And  to  these 
(except  where  the  statute  (p)  gives  a  title  to  a  holder  for 
value  without  notice),  the  same  general  rules  apply  as  to 
securities  given  for  a  gaming  debt,  before  that  statute. 

Many  cases  there  are,  also,  in  which,  though  the  trans- 
action is  prohibited  by  the  legislature,  the  security  is  not 
expressly  avoided.  In  such  instances,  the  bill  is  void  in 
tlie  hands  of  parties  to  the  illegal  transaction,  or  cognizant 
thereof,  but  not  in  the  hands  of  a  bond  fide  indorsee  for 
value,  before  the  bill  is  due,  without  notice  of  the  ille- 
gality (q).  The  24  Geo.  2,  c.  40,  s.  12,  prohibits  persons 
from  recovering  a  debt  incurred  by  sale  of  spirituous 
liquors,  in  less  quantities  than  of  the  value  of  20s. ;  and, 
where  part  of  the  consideration  for  a  bill  was  for  spirituous 
liquors,  within  the  statute,  and  part  for  money  lent,  the 
bill  was  wholly  void  in  the  hands  of  the  payee  (r).  But 
where  the  defendant  was  indebted  to  the  plaintiff  for  board 
and  lodging,  and  for  spirituous  liquors  in  quantities  of  less 
value  than  20«.,  and  having  made  the  plaintiff  several 
unappropriated  payments,  gave  a  promissory  note  for  the 
balance,  it  was  held  that  the  plaintiff  might  appropriate 
these  payments  to  the  discharge  of  his  demands  for  spiri- 
tuous liquors,  and  that  the  consideration  of  the  note  being 


{h)  19  Geo.  2,  c.  87  ;  14  Geo. 
3,  c.  48. 

(t)  6  &  6  Edw.  6,  c.  16  ;  49 
Geo.  3,  c.  126  ;  53  Geo.  3,  c.  129. 

{k)  23  Hen.  6,  c.  9. 

(/)  12&13  Vict.c.  106,8.268  ; 
Row  V.  Main,  1  Bing.  N.  C.  357  ; 
1  Soott,  127  ;  Ikivis  v.  Holding, 
1  M.  A  W.  169. 

(m)  12  &  18  Vict.  c.  106,  s. 
202 ;  Birch  v.  Jervis,  3  C.  A  ?. 
879  ;  Taylor  v.  H^ilson,  6  Exch. 
261  ;  Hankey  v.  Cobb,  1  Q.  B. 
490  ;  Smith  v.  Saltzman,  9  Kxch. 
286. 

(n)  24  k  25  Vict.  c.  134, 8. 166. 

(o)  Evans  v.  JVilUama,  1  C.  & 
M.  80  ;  3  Tyrw.  266  ;  Ashley  v. 
KUliJc,  bU.kyf.  509  ;  and  see 


Kernot  v.  PiUis,  2  E.  &  B.  421  ; 
Humphreys  v.  Willing,  32  L.  J., 
Ex.  33  ;  1  Hurl.  &  Colt.  7. 

(i>)  6  &  6  Will.  4,  c.  41,  8.  1  ; 
24&25  Vict.  c.  134,  s.  166. 

(q)  Wyat  v.  Bnlm»r,  2  Esp. 
538.  See,  too,  Begbie  v.  Jjevi^  1 
C.  &  J.  180. 

(r)  ScoU  y.  Gilmorey  3  Taunt. 
226.  QtUBrr  tnm^m,  see  Crook- 
shanks  V.  JUisc,  1  M.  k  Rob.  100  ; 
6  0.  &  P.  19.  Where  two  sorts 
of  spirits  had  been  supplied  at 
one  time,  the  amount  of  each 
sort  being  under  20«.,  but  of  both 
together  above  20«.,  it  was  held 
that  the  value  of  both  was  re- 
coverable. Owen$  V.  Porter,  4  C. 
k  P.  367. 
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OH  AFTER  thus  purged  of  those  items,  the  plaintifiF  might  recover  on 
^^-         the  note  («). 

So  a  bill  of  exchange  accepted  to  secure  payment  of 
money  taken  at  the  doors  of  an  unlicensed  theatre,  is 
void  (t)  in  the  hands  of  the  payee,  who  knew  the  theatre  to 
be  unlioensed.  Therefore,  also,  as  the  statute  57  Geo.  3, 
c.  99,  prohibits  spiritual  persons  from  trading,  it  was  held, 
that  a  jointrstock  banking  company,  in  which  a  beneficed 
clergyman  held  shares,  could  not  sue  as  indorsee  on  a  bill 
of  exchange  (u).  In  consequence  of  this  decision,  an  act  of 
parliament,  1  Vict.  c.  10  (continued  by  4  Vict.  c.  14),  was 
passed  to  obviate  the  inconvenience. 

But  a  note  given  for  the  amount  of  an  attorney's  bill  not 
delivered  pursuant  to  6  &  7  Vict.  c.  73,  is  good  (w). 

So  where  a  member  of  a  company  not  registered,  and 
therefore  illegal  under  25  &  26  Vict.  c.  89,  s.  4,  had  given 
a  promissory  note  to  secure  advances  for  the  purposes  of 
the  company  made  to  him  by  it,  it  was  held  that  the  con- 
sideration for  the  note  being  vitiated  by  illegality,  it  could 
not  be  enforced  (x). 

Remedy  of  ^^  ^  person  be  employed  to  make  an  illegal  contract,  and 

agent  against  at  the  request  of  his  principal  discharges  a  claim  made  on 
principal.        such  a  contract,  the  agent  can  recover  from  the  principal 
the  money  so  paid  on  his  account  (y). 

Notice  of  ^t  is  no  defence  that  the  plaintiff  being  a  transferee  of  a 

fraudalcnt  or  bill  or  note  had  notice  of  a  fraudulent  or  illegal  considera- 
illegal  con-  tion,  if  he  can  deduce  title  from  a  prior  party  not  shown  to 
sideration.       ^xslyo  had  any  such  notice  («). 

Illegality  of        A  judgment  recovered  by  default  will  not  be  set  aside, 

consideration  on  the  ground  of  illegality  iu  the  consideration,  unless  the 

when  judg«  defendant  can  affect  the  plaintiff  with  knowledge  of  that 
ment  re-  r  o 


covered. 


(5)  Cfrookshanka  v.  JtoaCf  1  M.  &  Q.  6.  D.  225  ;  nor  by  a  snbse- 

Rob.  100  ;  5  0.  &  P.  19.     The  24  quent  indorsee  without  value  and 

Geo.  2,  c.  40,  s.  12,  is  partially  with  notice,  being  a  trustee  for 

repealed    by  the  25  &  26  Vict.  the  company,   Shaw  v.  Benaon^ 

c.  38,   as  to    spirituous    liquors  1 1  Q.  B.  D.  563.    But  see  PecU  v. 

consumed  elsewhere  than  on  the  FowUr,  55  L.  J.,  Q.  B.  271. 

premises  where  sold.  (y)  Knight  v.  Cambers,  24  L.  J., 

(0  De  BegnU  v.  ArmisUad,  10  C.    P.   121 ;    15    Com.    B.    562  ; 

Bing.  107  ;  3  M.  &  P.  511.  Knight  v.  FiJteK,  24  L.  J..  C.  P. 

(u)  Hall  V.  Franklin,  3  M.  &  122  :  15  Com.  B.  500  ;  Koaetoame 

W.  259  ;  1  Har.  &  W.  8.  v.  BiUing,  38  L.  J.,  C.  P.  55  ;  16 

{w)  Jeffreys  v.  Evans,  14  M.  &  Com.  B.,  N.  S.  316. 

W.  210.  (2)  Masters  r.  Ibberson,  18  L.  J., 

{t)  As  between  tbnae  parties,  C    P.  348  ;  8  C.  B.  100.     Code, 

Jfuniiiys  V.  Hammond,   L.  R.,  9  s.  29  (8). 
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fiwst ;  but  the  Court  has  permitted  him  to  try  that  in  an    OHAPTER 
issue  (a).  ^' 


If  part  of  the  consideration  of  a  bill  or  note  be  fraudu-  Illegalitj  of 
lent  or  illegal,  the  instrument  is  vitiated  altogether  (6).  P*'*  of  the 
Where  the  parties  have  woven  a  web  of  fraud  or  wrong,  it  is  ^^^  ***  ^^' 
said  to  be   no  part  of  the  duty  of  Courts  of  Justice  to 
imravel  the  threads. 

If  a  bill  originally  given  upon  an  illegal  consideration  Renewal  of 
be  renewed,  the  renewed  bill  is  also  void  (c),  unless  the  IjilLf}^®"  ?^ 
amount  be  reduced  by  excluding  so  much  of  tie  considera-  8i^«ition." 
tion  for  the  original  bill  as  was  illegal  (d). 

And  if  a  bill  or  note  be  originally  without  any  considera- 
tion, and  be  given  up,  another  bill  between  the  same 
parties  being  stibstituted  for  it,  the  giving  up  the  first  bill 
is  no  consideration  for  the  second,  and  both  alike  are  in- 
capable for  want  of  consideration  of  being  enforced  between 
the  immediate  parties,  though  it  would  be  otherwise  at  the 
suit  of  a  holder  in  due  course  (e). 


(a)  Qe&rge  r.  Stanley^  4  Taunt 
68S  ;  Dcmaon  y.  FrankliUy  1  B. 
k  Ad.  142. 

(6)  Robiiuon  y,  Bland^  2  Burr. 
1077  ;  SeoU  v.  Oilmore,  3  Taunt. 
226  ;  Crookshanks  y.  Jiose,  5  Car. 
k  P.  19  ;  1  M.  &  Rob.  100  ;  Story 
on  Promissory  Notes,  s.  190 ; 
Williams  y.  Hulmore^  33  L.  J., 
Chanc.  461  ;  Lound  v.  Qrimtpodef 
89  Ch.  D.  605  ;  67  L.  J.  126. 

(c)  Chapman  y.  Blacky  2  B.  & 
Aid.  688  ;  Wynne  y.  CaMender,  1 
Russ.  293 ;  Preston  y.  Jackson,  2 
Stark.  237. 

(d)  Ibid.  ;  and  see  Hulmer  v. 
Richardsony  Baylev,  6th  ed.  627. 
In  some  cases,  where  there  has 


been  a  change  of  parties,  the  de- 
fendant must  plead  the  whole 
agreement  on  which  the  renewed 
bill  was  given.  BouUon  y.  Cogh- 
lany  1  Bing.  N.  G.  640.  In  others, 
where  the  parties  are  the  same,  it 
is  sufficient  to  plead  the  illegality 
attaching  to  the  original  bill, 
without  mentioning  the  substitu- 
tion. Hay  V.  Ayling,  20  L.  J., 
Q.  B.  171  ;  16  Q.  B.  423. 

(«)  Southall  y.  jRigg,  11  C.  B. 
481.  A  substituted  bill  or  note 
is  in  general  held  under  the  same 
title  as  the  one  it  replaces.  Lee 
y.  Zagury,  8  Taunt.  114  ;  but  see 
Flight  y.  Bead,  32  L.  J.,  Ex.  265 ; 
1  H.  &  C.  703. 
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Divimon  of 
In  examining  the  subject  of  the  transfer  of  bills  and  the  subject 

notes,  let  us  consider,  first,  what  bills  are  transferable ; 

secondly,  the  modes  of  transfer;  thirdly,  the  nature  and 

extent  of  an  indorser's  liability  ;  fourthly,  the  rights  of  an 

indorsee;  fifthly,  the  liability  of  a  person  transferring  by 

delivery;  sixthly,  the  rights  of  a  transferee  by  delivery; 

seventhly,  transfer  under  peculiar  circumstances ;  eighthly 

and  lastly,  when  the  Court  will  restrain  a  transfer. 

WHAT  BILLS 

First,  as  to  what  bills  or  notes  are  transferable.  All  and  notes 
bills,  cheques,  or  notes  are  negotiable,  and,  as  it  should  ^*'  nbqo- 
seem,  even  without  the  words  "order  or  bearer,"  unless 
they  contain  words  prohibiting  transfer,  or  indicating  an 
intention  that  they  should  not  be  transferable.  No  precise 
form  of  words  is  given  in  the  Code  to  constitute  a  restrictive 
drawing  (save  in  the  case  of  cheques),  but  words  are  given 
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CHAPTER    that  form  a  restrictive  indorBement,  8.  35  (1),  and  they 
*        probably  would  be  equally  applicable  to  a  drawing  (a). 


Effect  of  in-  But  if,  nevertheless,  the  payee  do  indorse  a  bill  not  nego- 
dowement  of  tiable,  he  is  liable  on  his  indorsement  to  his  indorsee  (6). 
n^p^nble.  ^^^  every  indorser  of  a  bill  is  in  the  nature  of  a  new 
drawer  (c).  If  a  note,  however,  were  not  originally  nego- 
tiable, it  seems  to  have  been  considered  by  the  Court  of 
Common  Pleas  that  the  first  drawing  exhausts  the  stamp, 
and  that  the  indorsee  cannot  acquire  a  right,  without  a  new 
stamp  (</),  which  cannot  by  law  be  impressed.  If  the 
declaration  on  a  bill  indorsed  in  blank,  but  not  originally 
negotiable,  or  not  indorsed  by  the  payee,  state  that  the 
defendant,  the  indorser,  drew  and  indorsed  the  bill,  pay- 
able to  his  order,  it  will  upon  evidence  be  open  to  the 
double  objection  that  the  same  act  is  treated  both  as  a 
drawing  and  an  indorsement,  which  it  cannot  be,  and  that 
the  bill  is  described  as  made  payable  to  order,  whereas  the 
e£fect  of  the  blank  indorsement  is  to  make  it  payable  to 
bearer  (e). 

Of  a  note  not      ^^  ^^^  ^^^  ^^^^  ^^^  ^^  indorsement  of  a  note  (whether 

negotiable,      originally  negotiable  or  not),   by  one  to  whom  it  has  not 

been  transferred,  will  not  make  the  indorser  liable  on  his 

indorsement  (/).     For  though  every  indorser  of  a  bill  may 


(a)  Since  a  bill  or  note  payable 
to  C. — ^to  C.'s  order, — or  to  C.  or 
order,  is  in  either  case  payable  to 
C.  or  his  order  at  his  option,  and 
if  he  indorse  in  blank,  payable  to 
bearer,  it  seems  to  follow  that 
the  mere  absence  of  the  words 
"order  or  bearer'*  in  no  wise 
hinders  the  negotiability  of  the 
bill  or  note.  Code,  s.  8  (8),  (4), 
and  (5).  They  also  are  not  re- 
cognized as  a  material  x>ai^»  Al- 
teration of  which  may  avoid  the 
instrument.  Sect.  64.  In  a  **  not 
negotiable**  cheque  a  transferee 
does  not  acquire,  as  we  have 
seen,  a  new  and  independent  title, 
but  stands  in  the  transferor's 
shoes. 

(6)  ffUl  V.  Levns,  1  Salk.  132 ; 
Smdllivood  v.  Vernon-,  1  Stra.  478  ; 
Gwinnell  v.  Herbert,  5  Ad.  k  E. 
436  ;  Burmeater  v.  Hogarth,  11  M. 
&  W.  97  ;  Penny  v.  Innes,  1  C. 
M.  &  R.  489 ;  6  Tyr.  107.     But 


see  Plimley  y.  ^es^^'y, infra. where 
the  Court  seemed  to  think  that 
the  stamp  laws  might  interpose 
an  obstacle. 

(c)  And  thei-eforc  a  blank  in- 
dorsement oo  a  bill  not  negotiable 
lias  been  held  to  operate  as  the 
drawing  of  a  bill  payable  to 
bearer.  Maithevos  y.  Bloa-am,  83 
L.  J.,  Q.  B.  209.  See  Allen  y. 
IFalker,  2  M.  &  W.  817;  6 
Dowl.  460.  Matthews  y.  Bloxam 
was  doubted  in  Steele  y.  McKin* 
lay,  L.  R.,  5  Chan.  Ap.  754. 
The  liabili^  incurred  by  such  a 
signature  is  probably  that  of  an 
indorser.    Code,  s.  56. 

id)  Plimley  y.  WestUy,  2  Bing. 
N.  C.  249;  2  Scott,  428;  1 
Hoilecs,  324.  The  Code  does  not 
touch  the  Stamp  Acts.    See  s.  97. 

(«)  Burmester  y.  Hogarth,  11 
M.  &  W.  97. 

(/)  Gwinnell  v.  Herbert,  5  A. 
k  E.  486  :  6  N.  &  M.  723.     The 
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be   treated,   without  inconveDience,   as  a  new   drawer  or   CHAPTER 

maker  (for  in  that  character  he  still  requires  notice  of  dis- * 

honour),  yet  an  indorser  of  a  note  cannot  be  treated  as  a 
drawer  or  maker  of  the  note^  without  altering  his  situation 
for  the  worse,  and  depriving  him  of  the  right  to  notice  of 
dishonour. 

The  words  to  his  order  or  to  hearer^  if  omitted  by  mis-  flnbeequent 
take,  may   be  afterwards   inserted,  without   vitiating  the  *°^ji*^° 
instrument  either  at  common  law,  under  the  Stamp  Act,  or  creating 
under  the  provisions  relating  to  alteration  {g),  negotiability. 

Whether  a  bill  or  note  be  negotiable  or  not  is  a  question 
of  law  (A). 

Secondly,  as  to  the  modes  of  transfer.  modes  of 

A  bill  or  note  is  negotiated  when  it  is  transferred  in  such  tbansfbb. 
a  manner  as  to  constitute  the  transferee  the  holder  of  it. 

A  bill  payable  to  bearer  is  negotiated  by  delivery. 

A  bill  payable  to  order  is  negotiated  by  the  indorsement 
of  the  holder  completed  by  delivery  (t). 

Where  the  holder  of  a  bill  payable  to  his  order  transfers 
it  for  value  without  indorsing  it,  the  transferee  has  only 
the  transferor's  title,  but  has  the  right  to  have  the  indorse* 
ment  made  (Je), 


Code,  8.  56,  now  makes  a  stranger 
siguiDg  a  bill  or  note  otherwise 
than  as  drawer,  or  acceptor  or 
maker,  liable  as  indorser  to  a 
holder  in  due  course ;  hence  it 
seems  hardlv  open  to  doubt  that 
if  the  note  be  negotiable,  such  a 
signer  would  be  held  liable, 
though,  if  the  note  were  origi- 
nally not  negotiable,  the  objec- 
tion under  the  Stamp  Act  would 
still  remain.  See,  too,  Story  on 
Promissory  Notes,  s.  138  ;  and  Ex 
parte  Vatea,  27  L.  J.,  Bkcy.  9. 

{g)  Kershaw  t.  Cox^  3  Esp.  246. 
See  the  Chapter  on  Alteration. 

{h)  OratU  T.  VaugJuin,  3  Burr. 
1516. 

(i)  Delivery  may  be  actual  or 
constructive,  i.e,,  to  an  agent. 
Code,  s.  2.  Delivery  may,  in 
certain  cases,  be  presumed.  Thus 
if  a  banker  hold  as  agent  a  bill 
transferable  by  delivery,  a  direc- 
tion siven  to  him  by  the  owner 
to  hold  it  for  another  would,  it  is 
conceived,  be  a  sufficient  transfer 


by  delivery ;  so,  too,  if  a  holder 
make  over  by  deed,  or  perhaps  by 
any  valid  written  or  oven  verbal 
contract,  a  bill  or  note  transfer- 
able by  delivery,  though  without 
actually  delivering  it,  he  would 
thenceforth  hold  it  as  agent  for 
the  transferee.  Notification  of 
the  fact  of  acceptance,  by  the 
acceptor  to,  or  according  to  the 
directions  of,  the  person  entitled 
to  the  bill,  makes  the  acceptance 
complete  and  irrevocable,  as 
though  there  had  been  actual 
delivery.  Code,  s.  21.  Delivery 
from  every  party  is  conclusively 
presumed  in  favour  of  a  holder 
in  due  course,  sect.  21  (2)  b  ;  and 
primd  facie  where  maker  or  ac- 
ceptor, drawer  or  indorser,  has 
parted  with  the  possession  of  the 
bill  or  note.     Sect.  21(3). 

{k)  By  sect.  14  of  the  Judica- 
ture Act,  1884,  47  k  48  Vict, 
c  61,  he  can  compel  indorsement 
by  obtaining  an  order  or  judg- 
ment for  that  purpose,  and  on 
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Executors  or  administrators  having  to  indorse,  may 
stipulate  to  pay  out  of  the  estate  only  ("so  far  as  assets 
only  "  is  believed  to  be  a  common  form  of  doing  so),  or  in 
any  other  manner  expressly  negative  their  personal  lia- 
bility (/). 

What  is  re-         An  indorsement  in  order  to  be  operative  must  be  written 
qmred  in  an    on  the  bill  and  signed ;  the  simple  signature  of  the  indorser 
in  oreement.    g^g^jjeg  ^^j       j^  jg  ^^^  essential  to  the  validity  of  an  in- 
dorsement that  it  should  be  on  the  back  of  a  bill  or  note  : 
it  may  equally  well  be  on  the  face  (n). 


Allonge. 


On  a  copy. 


Of  entire  bill 
or  note. 


By  a  plu- 
rality of 
holdere. 


There  is  no  legal  limit  to  the  number  of  indorsements, 
and  if  there  be  no  room  to  write  them  on  the  bill,  the 
supemumary  indorsements  may  be  written  on  a  slip  of 
paper  annexed  to  the  bill,  called  an  '*  allonge,"  or  partly  on 
botL  An  allonge  is  thenceforth  part  of  the  bill,  and 
requires  no  additional  stamp.  Allonges  are  not  so  often 
met  with  in  this  country  as  in  countries  where  the  Code 
Napoleon  is  in  force,  which  requires  an  indorsement  to 
express  the  consideration,  holding  it  to  be  otherwise  merely 
a  procuration. 

An  indorsement  may  also  be  written  on  a  "  copy  "  of  a 
bill,  if  issued  in  any  country  where  copies  are  recog- 
nized (o). 

An  indorsement  must  be  of  the  entire  bill  or  note ;  there 
cannot  be  a  partial  indorsement  (though  there  can  be  a 
partial  acceptance,  in  which  case  an  indorsement  of  the 
bill  so  accepted  fo  part  of  the  stim  would  doubtless  be 
good)  J  nor  one  to  two  or  more  indorsees  severally  {p). 

Where  a  bill  or  note  is  payable  to  two  or  more  payees  or 
indorsees,  not  being  partners,  all  must  indorse,  unless  one 
have  authority  to  indorse  for  all  {q). 


failure  of  compliance,  have  it 
made  by  the  hand  of  a  nominee 
of  the  Court. 

[l)  Sect.  81  (5).  See  ante,  p. 
64. 

(m)  Sect.  32  (1).  The  mark  of 
A  person  who  cannot  write  is  a 
sufficient  indorsement,  George  v. 
Surrey,  M.  &  M.  516,  if  witnessed 
and  proved. 

(n)  Reg.  V,  Bigge,  1  Stra.  18; 
Ex  parte  Yalcs,  27  L.  J.,  Bkcy. 


9  ;  Yarborcmgh  r.  Bank  of  Eng* 
land,  16  East,  6. 

(o)  Code,  8.  82(1). 

ip)  Code,  8.  32  (2).  Ab  there 
may  be  alternative  payees,  sect.  7, 
so  presumably  there  may  be  alter- 
native indorsees,  sect  34  (8),  in 
which  case  the  indorsement  of 
either  should  suffice,  if  good  in 
other  respects. 

iq)  Sect.  32  (3).  Carvirk  v. 
Videery,  2  Doug.  653  (n). 
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Where  in  a  bill  payable  to  order  the  payee  or  indorsee   CHAPTER 

is  wrongly    designated,   or  his  name    mis-spelt,    he  may '_ 

indorse  the  bill  aa  therein  described,  adding,  if  he  think  Mis-spelt 
fit|  his  proper  signature  (r). 


payee  or 
indorsee. 

Where  there  are  two  or  more  indorsements  on  a  bill  or  Presamption 
note,  they  are  primd  facie  deemed  to  have  been  made  in  *^  *^  *"^®  ^*' 
the  order  in  which  they  stand  («). 

£xcept  where  an  indorsement  bears  date  after  the  matu- 
rity of  the  bill,  every  negotiation  is  primd  facie  deemed  to 
have  been  e£fected  before  the  bill  was  overdue  (t). 

Indorsements  are  of  two  sorts :  an  indorsement  in  blank.  Blank  in- 
or,  as  it  is  sometimes  termed,  a  blank  indorsement,  and  an  ^^orse*^®^*^- 
indorsement  in  full  or  special  indorsement.  No  particular 
forms  of  words  is  essential  to  any  indorsement.  A  blank 
indorsement  is  made  by  the  mere  signature  of  the  indorser 
(usually  and  properly,  though  not  necessarily)  on  the 
back  of  the  bill ;  its  effect  is  to  make  the  instrument  payable 
to  bearer  (w). 

''An  indorsement  in  blank,"  says  Lord  Ellenborough, 
<<  conveys  a  joint  right  of  action  to  as  many  as  agree  in 
suing  on  the  bill"  {x).  Therefore,  where  three  persons 
separately  indorsed  a  bill  for  the  accommodation  of  the 
drawer,  which  was  afterwards  dishonoured  and  returned  to 
them,  and  they  paid  the  amount  among  them,  it  was  held, 
that  they  might  bring  a  joint  action  against  a  previous 
indorser  (y).  But  where  a  bill  of  exchange  was,  by  the 
direction  of  the  payee,  indorsed  in  blank,  and  delivered  to 
A.,  B.  &  Co.,  who  were  bankers,  on  the  account  of  the 
eatate  of  an  insolvent,  which  was  vested  in  trustees  for  the 
benefit  of  his  creditors,  Lord  Ellenborough  held,  that  A. 
and  B.,  two  of  the  members  of  this  firm,  and  also  trustees, 
could  not,  conjointly  with  another  trustee  who  was  not  a 
member  of  the  firm,  maintain  an  action  against  the  in- 
dorser, without  some  evidence  of  the  transfer  of  the  bill 


(r)  Sflct.  32  (4).  Leonard  v. 
WiU(m,  2  C.  &  M.  689  ;  4  Tyr. 
415. 

(<)  Sect.  82  (5).  Bat  this  may 
be  rebntted  by  evidence,  Afa^- 
d&naldiv,  JVhUfield,  L.  R..  8  Ch. 
App.  733,  where  successive  iu- 
dorsers  of  a  note  were  allowed  to 
show  that  as  between  themselves 
they  were  not  principal  and  surety, 
but  co-eiiretiesw 


(0  Parkin  v.  Moon^  7  C.  &  P. 
408  ;  Lewi3  v.  Parker,  4  A.  &  E. 
838 ;  Cripps  v.  Davis,  12  M.  k  W. 
165.    Code,  8.  36  (4). 

(tt)  Peacock  v.  Rhode's,  Doug. 
611  ;  Francis  v.  Jfott,  DoTJg.  612. 
Code,  s.  8  (8),  and  s.  84  (1). 

(a?)  Ord  V.  Portal,  8  Camp.  239. 

(y)  Low  V.  Copesiake,  s6,  kV, 
300. 
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OHh^^^    to  them,  as  trustees,  by  the  firm,  by  delivery  or  other- 


Special  in- 
donement. 


wise  (z). 

An  indorsement  in  fuU^  besides  the  signature  of  the  in- 
dorser,  expresses  in  whose  favour  the  indorsement  is  made. 
Thus,  an  indorsement  in  full,  by  A.  B.  is  in  this  form  : 
"  Pay  Mr.  C.  D.,  or  order.  A.  B."  The  signature  of  the 
indorser  being  subscribed  to  the  direction,  its  effect  is  to 
make  the  instrument  payable  to  C.  D.  or  his  order  only; 
and,  accordingly,  C.  D.  cannot  transfer  it  otherwise  than 
by  indorsement.  The  omission  of  the  words,  "  or  order, ^^ 
is  not  material  in  a  special  indorsement ;  for  the  indorsee 
takes  it  with  all  its  incidents,  and,  among  the  rest,  with  its 
negotiable  quality,  unless  it  contain  words  prohibiting 
transfer  (a). 

Conveision  of      When  a  bill  has  been  indorsed  in  blank    any    holder 
blank  into       may  convert  the   blank    into    a  special    indorsement,  by 
writing  above  the  indoi'ser's  signature  a  direction  to  pay 
the  bill  to,  or  to   the    order  of,  himself  or  some  oliier 
person  (ft). 

If  a  bill  indorsed  in  blank,  were  afterwards  indorsed  in 
full,  it  wajs  formerly  as  against  the  acceptor,  the  drawer, 
the  payee,  the  blank  and  all  previous  indorsers,  pay- 
able to  bearer;  though  as  against  the  special  indorser 
himself,  title  must  have  been  made  through  his  in- 
dorsee (c). 

When  a  holder  converts  a  blank  indorsement  into  a 
special  one  in  favour  of  a  stranger,  he  incurs  no  liability 
as  indorser  (^).  If  the  holder  turn  a  blank  indorsement 
into  special  one  in  his  own  favour,  that  is  an  election  to 
take  the  bill  or  note  as  indorsee,  and  he  cannot  afterwards 
be  considered  as  merely  servant  or  assignee  of  the  in- 
dorser («). 


special  in 
dorsement. 


Delivery  ne- 
cessary. 


Every  contract  on  a  bill  or  note,  whether  it  be  the 
drawer's,  the  acceptor's  or  maker's,  or  the  indorser's,  is  in- 
complete and  revocable,  until  completed  by  delivery.     De- 


{z)  Machell  ▼.  Ktnnear,  1  Stark. 
499. 

{a)  Code,  s.  84  (2) ;  Moore  v. 
Manning^  Com.  Rep.  311 ;  Ache- 
son  V.  FouvUain,  1  Stra.  557  ;  Edie 
V.  East  India  Company,  *2  Burr. 
1216 ;  1  W.  Bl.  295 ;  Ounliffe  r. 
WTUUhead,  8  Bing.  N.  C.  829; 
5  Scott,  81  ;  6  Dowl.  63 ;  Gay  v. 
Lander^  6  C.  B.  336. 

{b)  Mirschfield  v.  Smith,  L.  R., 


1  C.  P.  840 ;  Code,  s.  84  (4). 

(c)  Smith  V.  Clarke,  Peaka, 
226;  Walker  Y,M'D<maU,2Y.ii, 
627;  17  L.  J.,  Ex.  377.  But 
now  the  last  indorsement  govprns 
the  instrument.     Code,  s.  8  (3). 

(rf)  Vincent  v.  Borlock,  1  Camp. 
442  ;  Code,  s.  23. 

(«)  Clark  V.  Pigott,  12  Mod. 
193  ;  1  Salk.  126. 
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livery  means  transfer  of  possession,  actual  or  constructive,    CHAPTBR 
from  one  person  to  another  (/). 


XII. 


Delivery  must  be  made  by  or  under  the  authority  of  the  Re<][aisite8  of 
party  contracting  on  a  bill  or  note ;  it  may  be  conditional  valid  delivery, 
only,  and  not  for  the  purpose  of  transferring  the  property 
in  a  bill  or  note,  but  only  as  between  immediate  parties, 
or  remote  parties  other  than  a  holder  in  due  course  ( g). 

If  the  bill  or  note  be  in  the  hands  of  a  holder  in  due  Pr^uxnption 
course,  a  valid  delivery  by  all  prior  parties  so  as  to  make  as  to. 
them  liable  to  him  is  conclusively  presumed. 

When  the  bill  or  note  is  no  longer  in  the  possession  of 
the  pai'ty  signing  it,  a  valid  and  unconditional  delivery  by 
him  is  presumed  until  the  contrary  appear  (A). 

Constructive  delivery,  or  delivery  to  the  agent  or  servant 
of  the  intended  transferee  is  equally  binding  :  thus  where 
A.  specially  indorsed  certain  bills  to  B.,  sealed  them  up  in  a 
parcel,  and  left  them  in  charge  with  his  own  servant  to  be 
given  to  the  postman,  it  was  held  that  the  special  indorse- 
ment did  not  transfer  the  property  in  the  bills  till  delivery, 
and  that  delivery  to  the  servant  was  not  sufficient,  though 
it  would  have  been  otherwise  had  the  delivery  been  made 
to  the  postman  (t).  But  where  A.  and  B.  carried  on  busi- 
ness in  partnership,  and  being  indebted  to  C,  A.,  who 
acted  as  C.'s  agent,  with  the  concurrence  of  B.,  indorsed  a 
bill  in  the  name  of  the  firm,  and  placed  it  amongst  the 
securities  which  he  held  for  C,  but  no  communication  of  the 
fact  was  made  to  C.  :  it  was  held  to  be  a  good  indorsement 
by  the  firm  to  C.  {j). 

Hence  the  word  indorse  in  the  pleadings  in  an  action  on 
a  bill  or  note  imports  a  delivery  and  transfer  to  the  in- 
dorsee, so  as  to  confer  title.  Therefore,  under  a  traverse 
of  the  indorsement  the  defendant  may  show  that  the  cir- 
oumstances  were  such  as  that  the  indorsement  did  not  effect 
a  legal  delivery  of  the  bill  to  the  indorsee  {k\  whether  the 


(/)  Code.  88.  21,  84  ;  Cox  v. 
Tray,  5  B.  &  Aid.  474  ;  1  D.  &  R. 
38  ;  Chapman  Y.  CoUrell,  84  L.  J., 
Ex.  186. 

{g)  Code,  s.  21  (2)  ;  Pike  v. 
Street,  1  M.  &  M.  226. 

{h)  Sect.  21  (8). 

(i)  Rex  V.  Lambton,  5  Price, 
428  ;  Adams  v.  JoTies,  4  P.  &  D. 
174  ;  12  Ad.  k  £1.  455  ;  Brind 
V.  Hampshire,  1  M.  &  W.  369  ; 
Bayley  on  Billfl,  6th  ed.  137.    By 


the  French  post  rules,  a  letter 
once  posted  may  be  recalled  ;  to 
recall  a  letter  is  a  revocation  of 
the  delivery  of  an  indorsed  bill 
contained  in  it,  even  if  by  mis- 
chance the  letter  proceed.  CoU  v. 
Deveze,  L.  K,  9  Chan.  Ap.  p.  27. 

(/)  Lysaght  v.  BryarU,  9  C.  B. 
46. 

{k)  MarsUm  v.  Allen,  8  M.  k 
W.  494  ;  Adams  v.  Jones,  12  Ad. 
k  El.  455  ;  Lloyd  v.  Howard,  20 
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jjjj         actual  delivery  were  to  a  third  person,  or  to  the  indoi-see 
* -  himself  (/). 


By  party  in- 
competent to 
contract. 


As  has  already  been  noticed,  where  a  bill  is  drawn,  or  a 
bill  or  note  indorsed  by  an  infant,  or  a  corporation  not 
having  the  power  to  incur  liability  on  a  bill  or  note,  the 
instrument  is  available  in  the  hands  of  the  holder  against 
all  the  other  parties,  but  not  against  the  infant  or  corpora- 
tion (m). 


Conditionul         The  drawing  must  be  unconditional,  while  the  acceptance 
indorsement,   ^^^  ^  conditional ;  and  an   indorsement   is  not  void  be- 
cause it  purports  to  be  conditional,  though  the  payer  may 
disregard  it,  and  payment  to  the  indorsee  is  valid  whether 
the  condition  be  fulfilled  or  not  (n). 


LIABILITT  OF 
INDOBSEB. 


Thirdly,  as  to  the  liabilty  of  an  indorser. 

£very  indorser  of  a  bill  is  in  the  nature  of  a  new 
drawer  (o)  ;  and  is  liable  to  every  succeeding  holder  in  de- 
fault of  acceptance  or  payment  by  the  drawee. 


Contract  of 
the  drawer. 


The  drawer  of  a  bill  contracts  that,  on  due  presentment, 
it  shall  be  accepted  and  paid  according  to  its  tenour  ;  and 
that  in  case  of  dishonour  he  will  compensate  the  holder,  or 
any  indorser  who  has  to  pay  it,  if  notice  of  dishonour  be  duly 
given  ;  he  is  also  estopped  from  denying  to  a  holder  in  due 
course  the  existence  of  the  payee  and  his  then  capacity  to 
indorse. 


L.  J.,  Q.  B.  1 ;  15  Q.  B.  995  ;  see 
Robinson  v.  LiUU,  18  L.  J.,  Q.  B. 
29 ;  Oretn,  v.  SUer,  1  Q.  B.  707 ; 
DmUm  y.  Peters,  L.  R.,  5  Q.  B. 
475. 

(0  Bell  T.  Lord  Ingestre,  19 
L.  J.,  Q.  B.  71 ;  12  Q.  B.  817  ; 
and  see  Barber  v.  Richards,  6 
£zch.  63  ;  Lloyd  v.  H&ward,  15 
Q.  B.  995. 

(m)  Lehel  v.  Tucker,  8  B.  It  S. 
883 ;  Smith  v.  Johnson,  8  H.  It 
N.  222  ;  Code,  8.  22  (2).  As  we 
have  seen,  if  the  acceptance  be 
by  a  person  incapable  of  con- 
tracting, the  holder  may  treat  it 
as  the  drawer's  promissory  note. 
Sect.  5  (2). 

(n)  Code,  s.  38.  Where  a  bill 
was  accepted  after  having  been 
conditionally  indorsed,   and  was 


paid  in  disregard  of  the  condition, 
the  acceptor  was  formerly  held 
liable  to  pay  again  on  the  fultil- 
ment  of  the  condition.  Robertson 
v.  Kensington,  4  Tannt.  30 ; 
Savage  v.  Aldren,  2  Stark.  232. 
It  seems  that  a  bill  or  note  cannot 
be  indorsed  with  a  condition  that, 
in  a  certain  event,  the  indorsee 
shall  not  have  power  to  indorse. 
Scares  v.  Glyn,  14  L.  J.,  Q.  B. 
313  ;  8  Q.  B.  24,  i,e.,  an  indorse- 
ment may  be  conditional,  or  re- 
strictive, but  not  conditionally 
restrictive. 

(o)  Penny  v.  Innes,  1  C,  M.  & 
R.  441 ;  5  Tyrw.  107 ;  see  Allen 
V.  Walker,  2  M.  &  W.  817  ;  5 
DowL  460  ;  1  M.  &  W.  44  ;  S%m 
V.  Pomve,  30  L.  J.,  C.  P.  76  ;  8 
C.  B.,  Xi.  S.  538. 
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The  indorser  makes  a  similar  contract,  and  promises  in    CHAPTER 
the  same  way  to  compensate  the  holder  or  any  mhsequerU 


indorser ;  he  is  estopped  from  denying  to  a  holder  in  due  Coatract  of 
course  the  genuineness  and  regularity  in  all  respects  of  the  the  indorser. 
drawer's  signature,  and  of  all  previous  indorsements;  is 
estopped  from  denying  to  his  immediate  and  any  subse- 
quent indorsee,  that  the  bill  was,  at  the  time  of  his  indorse- 
ment, a  valid  and  subsisting  bill,  and  that  he  had  then  a 
good  title  thereto  ( p). 

But  a  man  may  indorse  a  bill  without  incurring  personal  How  declined, 
responsibility  in  several  ways. 

First,  by  expressing  in  his  indorsement  that  it  is  made  By  indorse- 
with  this  qualification,  that  he  shall  not  be  liable  on  default  °^®"*^  ^^^ 
of  acceptance  or  payment  by  the  drawee.     Such  qualified  ^^^^^^'' 
indorsement  will  be  made  by  annexing  in  French  the  words 
"«a?w   recours"  or   in   English,  ^^mthout  recourse  to  me" 
or  any  equivalent  expression  (r). 

A  drawer,  or  indorser,  may,  by  express   stipulation  in-  ®y  agreement 
serted  in  the  bill  or  note,  limit,  as  against  all  parties,  his  S^^Jf^^'^™' 
liability  in  any  way  he  pleases ;  or  he  may,  on  the  other  ^ 
hand,  increase  it  by  waiving,  as  regards  himself,  some  or 
all  of  the  holder's  duties.     But  unless  such  a  stipulation 
appear  on  the  bill  it  will  only  be  effectual  between  the  im- 
mediate parties,   or    a  transferee   without  value,   and    is 
powerless  against  a  holder  in  due  course.     Thus,  if  there 
be  a'^ written  or  even  verbal  agreement  between  an  indorser 
and  his  immediate  indorsee,  that  the  indorsee  shall  not  sue 


(p)  Code,  s.  55.  Before  ac- 
ceptance the  drawer  is  the  prin- 
cipal debtor  and  the  indorser  hU 
surety.  They  are  both  liable 
pari  passu  {sect  57)  to  the  holder, 
but  ^ymeut  by  the  drawer,  the 
principal,  discharges  the  indorser, 
the  surety  ;  whereas  payment  en- 
forced from  the  indorser,  the 
snrety,  does  noT  discharge  the 
drawer,  the  principal ;  but  the 
indorser  may  recover  from  him 
afterwards.  So  payee  or  first 
indorser  is  principal  as  regards 
second  indorser,  and  he  in  turn 
to  third.  After  acceptance,  a  bill 
is  like  a  note,  and  the  liability  of 
the  drawer  and  of  the  indorsers 
is  in  abeyance,  to  revive  on  ac- 


ceptor's default,  on  due  protest, 
notice  of  dishonour,  &c.,  unless 
excused.  The  payment  by  the 
surety  must  not  be  wluntary  {i.e. 
without  compulsion  or  power  to 
compel),  or  he  will  not  fall  within 
the  definition  in  the  Code  ''  com- 
pelled to  pay,"  and  will  be  un- 
able to  recover  in  turn  from  any 
prior  party.  See  Horn  v.  Ron- 
queUe,  L.  K,,  8  Q.  B.  D.  519. 

(r)  The  words  "at  the  indor- 
see's own  risk*'  have  been  held  in 
America  to  exclude  the  personal 
rosponsibility  of  an  indorser.  See 
Jiice  V.  SteaniSf  3  Mass.  Hep.  225  ; 
MoU  V.  Hicks,  1  Cowen,  512, 
Bvles  on  Bills,  6th  American 
edition,  p.  242. 
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CHAPTBR    the  indorser,  but  the  acceptor  only,  it  has  been  held,  that 
•^^^•'        such  an  agreement  is  a  good  defence  on  the  part  of  the 
indorser  against  his  immediate  indorsee  suing  in  breach  of 
the  agreement  («). 

Indeed,  the  contract  between  indorser  and  indorsee  does 
not  consist  exclusively  of  the  writing  popularly  called  an 
indorsement,  though  that  indorsement  be  a  necessary  part 
of  it.  The  contract  consists  partly  of  the  written  indorse- 
ment, partly  of  the  delivery  of  the  bill  to  the  indorsee,  and 
may  also  consist  partly  of  the  mutual  understanding  and 
intention  with  which  the  deliveiy  was  made  by  the  indorser 
and  received  by  the  indorsee.  That  intention  may  be  col- 
lected from  the  words  of  the  parties  to  the  contract,  either 
spoken  or  written,  from  the  usage  of  the  place,  or  of  the 
trade,  from  the  course  of  dealing  between  the  parties,  or 
from  their  relative  situation  (t). 

But  though  a  special  contract  qualifying  the  ordinary 
liability  of  an  indorser  may  affect  the  rights  of  the  imme- 
diate indorsee,  and  those  who  stand  merely  on  his  title,  it 
is  plain  that  it  cannot  restrain  the  rights  of  subsequent 
tiansferees  for  value  without  notice  (w). 


ByconTerting  A  party  transferring  a  bill  may  also  (as  we  have  just 
blank  into  seen)  decline  peraonal  responsibility,  by  converting  an 
special  in-  existing  blank  indorsement  into  a  special  one  in  favour  of 
dorsemcnt.      j^j^  traisferee. 


What  an  in- 

dorBement 

admits. 


An  indorsement  admits  the  signature  and  capacity  of 
the  drawer  and  every  prior  indorser  {x\  And  in  an  action 
against  an  indorser  the  defendant  will  not  be  allowed  to 
plead  denying  the  indorsement  to  himself  (^). 


is)  Code,  8.  16.  PUce  v.  Street, 
1  M.  &  M.  226  ;  Clark  v.  Pi^o«, 
1  Salk.  126  ;  12  Mod.  192  ;  Qoupy 
y.  Harden,  7  Taunt.  159 ;  Soares 
V.  Glyn,  8  Q.  B.  24;  contra, 
Thompson  v.  Clubly,  1  M.  &  W. 
212 ;  Abrey  v.  Crux,  L.  R.,  5  C. 
P.  87.  Hence  as  between  imme- 
diate parties  or  remote,  other  than 
a  holder  in  due  course,  Fike  v. 
Street  seems  to  be  law,  Code, 
8.  21  (2)  b  ;  but  where  there  is  a 
holder  in  due  course,  Abrey  v. 
Crux.     Code,  s.  16. 

(0  Kidson  t.  DUworth,  5  Price, 
564 ;  Castrique  v,  BaUigiegj  10 
Moore,    P.   C.    Cases,   94.      See 


ante.  Chap.  YIII.,  and  Byles 
OD  Bills,  6th  American  edition, 
p.  243. 

(m)  Abrey  v.  Crux,  L.  R.,  5  C. 
P.  37  ;  Code,  s.  21  (2)  b. 

{x)  Lambert  t.  Oakea,  1  Lord 
Raym.  448  ;  12  Mod.  244  ;  Xam- 
beH  T.  Pack,  1  Salk.  127 ;  Wil- 
Ivains  y.  Seagrove,  2  Barnard,  82 ; 
Crichlow  y.  Parry,  2  Camp.  182  ; 
Free  y.  Hawkins,  Holt,  N.  P.  R. 
550 ;  Macgregor  y.  Bhodes,  25  L. 
J.,  Q.  B.  318  ;  but  see  East  India 
Company  y.  Tritton,  3  B.  &  C. 
280  ;  5  D.  &  R.  214. 

(y)  Macgregor  y.  Rhodes,  25  L. 
J.,  Q.  B.  318;  6E.  &B.  266. 
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Where  a  person  signs  a  bill  or  note  otherwise  than  as   CHAPTER 

drawer,  or  acceptor  or  maker,  he  thereby  incurs  the  liabili-  ' 

ties  of  an  indorser  to  a  holder  in  due  course  (;;).  Indoreement 

bj  a  stranger. 

A  drawer,  indorser,  or  any  party  liable  on  a  bill  or  note,  Striking  out 
may  be  discharged  by  the  intentional  cancellation  of  his  indorsementa. 
signature  by  the  holder  or  his  agent ;  this  dischai'ges  also 
the  subsequent  indorsers  who   would  have    had  a  right 
against  the  party  so  discharged  (a). 

Under  the  old  rules  of  pleadings,  all  indorsements  must 
either  be  proved  or  struck  out ;  hence,  it  was  usual,  in  an 
action  on  a  bill  or  note  where  there  were  several  indorse- 
ments, to  insert  two  counts — one  setting  out  the  indorse- 
ments to  avoid  the  necessity  of  striking  them  out — the 
other  omitting  them  so  as  to  prevent  a  non-suit  in  case 
they  could  not  be  proved ;  it  was  doubtful  whether  the 
holder  could  avail  himself  of  the  title  of  an  indorser  whose 
name  he  had  struck  out  (6). 

Where  a  bill  or  note  is  paid  by  an  indorser,  or  where  a 
bill  payable  to  the  drawer's  order  is  paid  by  the  drawer, 
the  party  paying  is  remitted  to  his  former  rights  as  regards 
the  acceptor  or  maker  or  other  antecedent  parties,  and  he 
may  again  negotiate  the  bill  or  note  after  first  striking  out 
his  own  and  subsequent  indorsements  (c). 


{%)  Ck)de,  8.  56.  Matthews  v. 
Bloxam,  83  L.  J.,  Q.  B.  209 ;  JEx 
parte  Vates,  27  L.  J.,  Bkcy.  9. 
See  ante,  ^.  168,  note  (/).  It 
will  be  noticed  that  this  section, 
while  saddling  him  with  the  Ita- 
bilUies  of  an  indorser,  is  silent  as 
to  the  rights,  and  does  not  even 
style  him  an  indorser  so  as  to 
come  in  under  s.  57,  bat  ap< 
parently  leaves  him,  if  compelled 
to  pay,  to  his  rights  to  be  in- 
demnified at  common  law.  The 
drawer  cannot  sue  liim  on  that 
alone  (which  would  be  inverting 
the  order  of  parties),  unless  there 
be  other  wntten  evidence  of  a 

guarantee  sufficient  to  satisfy  the 
tatute    of   Frauds.     Singer    v. 
EUwUy  4  Times  Rep.  524. 

(o)  Faircl(mgh  v.  Pavia,  9  Ex. 
690  ;  Code,  s.  63  (2).  The  striking 
out  by  mistake  does  not  discharge. 
WUkinaon  v.  Johnson,  3  B.  &  C. 
428  ;  Haper  v.  Birkbeck,  16  East, 
17 ;  iV(wc/K  V.  Jtossi,  2  B.  &  A«l. 
757  ;  Code,  s.  68  (8). 

B.B.B. 


(b)  Waynam  v.  Bend,  1  Camp. 
175 ;  Bosanquet  v.  Anderson,  6 
Esp.  43 ;  Sidford  v.  Chambers,  1 
Stark.  326.  The  plaintiff  had  no 
right  to  strike  out  indorsements 
prior  to  the  defendants,  as  the}' 
constituted  his  claim  to  indem- 
nity ;  now  this  would  free  him 
under  sect.  63  (2).  As  to  relying 
on  the  title  of  a  party  whose  in- 
dorsement had  been  struck  out, 
see  Davies  v.  Dodd,  1  WUs.  Ex. 
110  ;  4  Price,  176  ;  BartleU  v. 
Benson,  14  M.  &  W.  783  ;  15  L.  J.. 
Ex.  23.  The  indorsements  coulil 
be  struck  out  at  the  trial  Mayer 
v.  Jadis,  1  M.  &  Rob.  247. 

(c)  Code,  s.  59  (2)  b.  This 
striking  out  indorsements  previous 
to  re-issuing  the  bill  after  matu- 
ritj^  is  now  imperative,  not 
optional.  A  bill  to  payee  or 
order,  if  paid  by  the  drawer, 
cannot  be  re-issued  by  him, 
because  if  the  payee's  indorse- 
ment be  struck  out,  the  bill  is  no 
longer  negotiable,   and   if  it  be 

N 
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transferee  to 
compel  in* 
dorsement. 


CHAPTER        Fourthly,  as  to  the  rights  of  an  indorsee.     A  transfer  by 
^^*        indorsement  vests  in  the  indorsee  a  right  of  action  against 
BiaHTs  o»      *^  *'^®    parties  whose  names  are  on  the   bill,  in  case  of 
INOOBSEB.      default  of  acceptance  or  payment;   and  we  have  already 
seen  ((f),  that  against  an  innocent  indorsee  for  value,   no 
prior  party  can  set  up  the  defence  of  fraud,  duress,   ille- 
gality, or  absence  of  consideration.     But,  if  the  payee  of  a 
bill  payable  to  order  neglect  to  indorse,  the  holder  has  no 
remedy  in  his  own  name  against  any  person  but  him  from 
whom  he  received  it,  till  he  have  obtained  the  indorsement, 
which  if  he  gave  value  he  may  compel  {e). 

If  a  man  have  delivered  a  bill,  without  indorsing  it, 
where  it  was  upon  good  consideration  agreed  or  under- 
stood that  it  should  be  indorsed  by  him,  and  afterwards  he 
refuse  to  indorse,  an  action  may  be  maintained  against  him 
for  so  refusing  (/).  He,  or  his  personal  representatives, 
might  also  be  compelled  by  bill  in  equity  to  indorse  (^). 
But  the  transferee  of  an  unindorsed  bill  has  no  right  to  sign 
his  transferor's  name  as  indorser  (A).  Nor  can  he  obtain  a 
good  title  by  an  indorsement  written  after  notice  to  him  of  a 
fraud  (»). 

Where  a  bill  If  a  bill  be  re-indorsed  to  a  previous  indorser,  he  has,  in 
re-indorsed  to  general,  no  remedy  against  the  intermediate  parties,  for 
pnormdorser.  ^j^^^  would  have  their  remedy  over  against  him,  and  the 
result  of  the  actions  would  be,  to  place  the  parties  in  pre- 
cisely the  same  situation  as  before  any  action  at  all(y). 
But  where  a  holder  has  previously  indorsed,  and  the  sub- 
sequent intermediate  indorser  has  no  right  of  action  or 
remedy  on  that  previous  indorsement  against  the  holder, 
there  are  cases  iu  which  the  holder  may  sue  the  interme- 


not,  the  payee  might  be  made 
liable  to  a  subsequent  party.  See 
Beck  y.  Bohley,  1  H.  fil.  (n)  89  ; 
and  Code,  s.  69  (2)  a. 

{d)  ChapteronCoNSiDKRATiON. 

(<)  By  judgment  or  order,  and 
ha7e  the  indorsement  made  on 
failure  of  compliance  by  a  nominee 
of  the  Court,  47  &  48  Vict.  c.  61, 
8.  14.  Code,  8.  31  (4).  In  Scot- 
land it  has  been  held  that  he  can 
sue,  and  in  his  own  name.  Hood 
y.  SUwaH,  17  C.  o.  S.  Ca.  749. 

(/)  Rose  T.  Sims,  1  B.  &  Ad. 
521. 

{g)  fVcUkins  y.  Maule,  2  Jac. 
k  Walker,  242  ;  S?nith  v.  Pickery, 
I'eaku,  50;  RAleston  v.  Bibbert, 


3  T.  &  R.  411 ;  Ex:  parU  Rhodes, 
3  Mont  k  Ayr.  217;  Ex  parU 
OreeninQf  IS  Yes.  206;  Edge  y. 
Rumford,  81  L.  J.,  Ch.  805  ;  31 
Beay.  247. 

(h)  Harrop  v.  Fisker,  80  L.  J., 
C.  P.  288  ;  and  see  Moxon  y.  Pul- 
ling,  4  Camp.  50  ;  Story  on  Bills 
of  Exchange,  s.  201 ;  Rose  y.  Sims, 
1  B.  &  Ad.  521. 

(i)  Whistler  y.  FowUr,  14  C. 
B.,  N.  S.  248 ;  32  L.  J.,  C.  P. 
161. 

(j)  Bishop  ▼.  Hayward,  4  T. 
R.  470 ;  BriUen  y.  Wehb,  2  B.  & 
C.  483;  3  D.  &  li.  650.  Code, 
s.  59  (2)  b. 
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diate  mdor8er(^).     And   if  the  plaintiff  declared,   as  he   OHAPTER 
might  do,  on  an  indorsement  from  the  first  blank  indorser         ^^^' 
to  himself,  it  would,  it  seems,  be  intended  that  he  meant  to 
rely  on  his  first  title,  and  it  was  doubtflil  whether  he  oould 
reply   any  facts   arising  on  the   intervening  indorsements 
without  a  departure  {I), 


But  where  a  bill  or  note  is  merely  indorsed  to  another.  Where  the 
and  deposited  with  him  as  a  trustee,  he  can  only  use  it  in  indorsee  is  a 
conformity  with  the  stipulations  on  which  he  became  the  ^™***®' 
depositary  of  it  (wi). 

K  the  depositary  of  the  bill  indorse  it  over  in  breach  of 
trust,  the  indorsee,  with  notice  of  the  breach  of  trust,  can 
acquire  no  title  to  the  bill  as  against  the  rightful  owner,  and 
can  neither  sue  him  on  the  bill,  nor  hold  the  bill  against 
him  (»).     Therefore,  where  the  acceptor  of  a  bill,  who  had 
received  no  value,  delivered  the  bill  to  the  drawer,  desiring 
him  to  hold  it  for  his  use,  but  the  drawer  indorsed  it  for 
value  to  the  defendant,  who  knew  that  the  drawer  had  no 
authority  to  part  with  it,  the  defendant,  the  indorsee,  was 
held  liable  to  the  acceptor  in  trover.     "  The  drawer,"  says 
Lord  Tenterden,  "  having  put  the  bill  into  the  defendant's 
hands,  when  the  defendant  knew  that  the  drawer  had  no 
authority  so  to  do,  the  defendant's  title  is  no  better  than 
the  drawer's.     But  then,   it    is    said,    allowing  that  the 
plaintiff  had  a  property  in  the  bill,  the  defendant  had  a 
right  to  hold  it,  because  he  may  sue  the  drawer.     I  think 
the  defendant  had   no   right  to    hold  it  as  against  the 
acceptor,  the  plaintiff,  because  the  defendant  took  the  bill 
with  the  knowledge  that  the  person  from  whom  he  took  it 
had  no  title  to  it  as  against  the  plaintiff"  (o). 

So  where  the  drawer  of  a  bill  of  exchange  deposited  it  with 
a  creditor,  and  gave  him  authority  to  receive  the  proceeds 
and  apply  them  in  a  specified  way,  and  the  drawer  afterwards 
committed  an  act  of  bankruptcy,  on  which  a  commission 


{k)  WUders  y.  Stevens^  15  L. 
J.,  Exch.  108  ;  15  M.  &  W.  208  ; 
WiUiams  v.  Clarice,  16  M.  k  W. 
8S4  ;  Smith  y.  Marsotck,  18  L.  J., 
C.  P.  65  ;  6  C.  B.  486  ;  M<m'i9  v. 
Walktr,  19  L.  J.,  Q.  B.  400 ;  15 
Q.  B.  589  ;  Wilkinson  y.  Unwin^ 
L.  R.,  7  Q.  B.  D.  636.  And  to 
reply  the  facts  is  no  departare. 
Ibid.,  and  Story  on  Promissory 
Notes,  s.  479. 

(I)  Baril^  V.  Benson,  15  L.  J., 
Exch.  23;  14  M.  &  W.  7?3. 


(m)  As  to  the  consideration 
where  tlie  bill  is  deposited  as 
security  for  the  balance  of  a 
running  account,  see  ante,  Cos- 

SIDBRATIOV. 

(»)  (Joggerly  y.  CiUhberty  2  N. 
R.  170.     If  the  acceptor  be  com 

Jelled  to  pay,  he  may  sue  the 
epositary.  Bleaden  v,  Charles, 
7  Bing.  246 ;  and  see  Osborn  y. 
Donald,  12  W.  R.  839. 

{o)  Evans  y.  Kymer,  1  B.  &  Ad. 
528. 
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OHAPTBR  issued,  the  creditor  having,  after  the  act  of  bankruptcy, 
^^'  delivered  the  original  bill  to  the  acceptor,  and  taken  in  lieu 
of  it  another  bill,  it  was  held  by  Tindal,  C.  J.,  that  the 
creditor  had  been  guilty  of  a  conversion,  and  the  assignees 
of  the  bankrupt  might  recover  against  him  in  trover  ( p). 
But  it  would  have  been  otherwise  if  the  creditor  had 
merely  received  the  money,  for  that  would  not  have 
amounted  to  a  conversion  {q).  Where  a  bill  has  been  in- 
dorsed in  blank,  and  the  transferee  of  the  depositary  takes 
it  without  knowledge  of  the  particular  and  limited  purpose 
for  which  the  bill  was  deposited  with  the  trustee,  the 
transferee  acquires  a  title  (r) ;  and  the  transferee's  title 
will  not  now  be  affected  by  proving  him  guilty  of  negli- 
gence, however  gross,  if  there  were  no  fraud.  Gross  negli- 
gence may,  however,  be  evidence  of  fraud  («).  And  it  is 
conceived,  that  if  the  bill  had  not  become  payable  to 
bearer,  but  was  transferable  only  by  indorsement  of  the 
trustee,  an  indorsement  by  him  in  breach  of  trust  to  an  in- 
dorsee for  value,  and  without  notice,  would  in  general  con- 
fer a  title. 

R^trictive  The  trust  may  be  expressed  on  the  bill  itself  by  a  restric- 

mdoraements.  ^-^^  indorsement,  or  a  restiictive  direction  appended  to  the 
payee's  name,  so  that,  into  whose  hands  soever  the  bill  may 
travel,  it  will  carry  a  trust  on  the  face  of  it  (<). 

An  indorsement  is  restrictive  which  prohibits  the  further 
negotiation  of  the  bill  or  note,  as  "  pay  D.  only,"  or  which 
expresses  that  it  is  a  mere  authority  to  deal  with  the  bill 
as  thereby  directed,  and  not  a  transfer  of  the  ownership 
thereof,  as  "  pay  D,  for  the  account  of  X.,"  or  "pay  D.  or 
order  for  collection  "  (m).     A  restrictive  indorsement  gives 


(p)  Robson  v.    lioUs,  1   M.   & 
Rob.  239.- 

{q)  Jones  v.  Fort,  9  B.  &  C. 
764  ;  4  M.  &  Ry.  547. 

(r)  Bolton  v.  Fuller,  1  B.  &  P. 
539 ;  Eamsbotiom  v.  CcUor,  1 
Stark.  228  ;  Collins  v.  Martin,  1 
B.  &  P.  648  ;  Gorgier  v.  Mievilh, 
3  B.  &  C.  45  ;  4  D.  &  R.  641  ; 
Woohey  v.  Pole,  4  B.  &  A.  1  ;  and 
see  Roberts  v.  Edeii,  1  B.  &  P.  898. 

{s)  Goodman  v.  Harvey,  4  Ad. 
k  E.  870  ;  6  N.  &  M.  372  ;  UOier 
V.  Rich,  10  Ad.  &  E.  784  ;  2  Per. 
&  D.  67S. 

{t)  Code,  a.  82  (6).  Such  ra- 
strictive  indorsements  are  not  of 
very  late  invention,  but  they  ap- 
pear to  have  been  well  known 


before  the  middle  of  the  last  cen- 
tury. Snee  v.  Preseot,  1  Atk.  247  ; 
JEdvs  V.  Fast  India  Company,  2 
Burr.  1227 ;  1  W.  BL  295 ;  and 
ante,  40  n.  (r). 

(u)  Code,  8.  35.  The  Code 
gives  no  form  of  words  for  a  re- 
strictive drawing,  though  it  clearly 
contemplates  such  by  sect.  8.  The 
following  have  been  held  to  be 
restrictive  indorsements:  "The 
within  must  be  credited  to  D.," 
Archer  v.  Rank  of  England,  Doug. 
637  ;  "  pay  D.  or  order  for  my 
use,"  "pay  D.  for  my  account," 
Edie  V.  East  India  Co.,  2  Burr. 
1227  ;  Evans  v.  Cramlington,  Car- 
thew,  6  ;  2  Vent  307  ;  TreuUel 
V.   Barandon,  8  Taunt.   100;  1 
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the  indorsee  the  right  to  receive  payment  of  the  bill,  and    CHAPTEK 
to  sue  any  party  that  his  indorser  could  have  sued,  but  not  "' 

to  transfer  his  rights  as  indorsee  unless  expressly  authorized 
by  it.  Where  it  does  authorize  further  transfer,  all  subse- 
quent indorsees  stand  in  the  shoes  of  the  first  restricted 
indorsee  (a?). 

A  bill  was  indorsed  by  the  payee  in  this  form : — "  Pay 
A.  B.,  or  order,  for  the  account  of  C.  D. ; "  A.  B.  pledged 
it  with  the  defendant,  who  advanced  money  upon  it  to 
A.  B.  personally.  Held,  that  the  defendant  had  sufficient 
notice^  firom  the  indorsement,  that  A.  B.  had  no  authority 
to  raise  money  on  the  bill  for  his  own  benefit,  and,  there- 
fore, could  not  defend  an  action  of  trover  for  the  bill, 
brought  by  C.  D.,  his  principal  (y). 

A.,  a  merchant  at  Boston,  in  New  England,  remitted  a 
bill  to  B.,  his  agent  in  London,  indorsing  it  in  this  form : — 
" Pay  j?.,  (yr  kU  order ^  for  my  use"  B.  discounted  it  with 
his  bankers:  he  afterwards  failed,  and  the  bankers,  to 
whom  he  was  indebted  in  more  than  the  amount  of  the  bill, 
received  payment  of  it  at  maturity  from  the  acceptors. 
Held,  in  an  action  for  money  had  and  received,  that  the 
bankers  were  liable  to  refund  the  money  to  A.  (z). 

Fifthly,  as  to  1  e  liability  of  a  person  transferring  by  liability 
delivery  only.  ^II^JJ^ 

__  BINO  BY 

Where  the  holde  rof  a  bill  or  note  made  or  become  pay-  deliveby. 
able   to    bearer    negotiates    it  without    indorsing   it,   he  ^^  liability 
is  called  a  transferor  by  delivery,  and  is  not  liable  on  the  on  the  instru- 
instrument.  ment. 

He  does,  however,  warrant  to  his  immediate  transferee, 
being  a  holder  for  value,  that  the  bill  or  note  is  what  it 
purports  to  be,  that  he  has  a  right  to  transfer  it,  jand  that 
at  the  time  of  transfer  he  is  not  aware  of  any  fact  which 
renders  it  valueless  (a). 


Moore,  543.  The  wordn  "valne 
in  account  wil^  the  Oriental 
Bank,**  have  been  held  not  to  be. 
Murrcw  v.  Sttiurt,  8  Moore,  P.  C. 
267  ;  Buckley  Y.  Jackson^  L.  R.,  8 
Ex.  135. 

{x)  Code,  8.  35  (2)  and  (3). 

(y)  TreuUd  v.  Barandon,  8 
Tannt  100  ;  1  Moore,  543. 

(«)  Sigaumey  v.  Lloyd,  8  B.  & 
C.  622 ;  affirmed  in  the  Exche- 
auer  Chamber,  5  Bing.  525  ;  3  Y. 
A  J.  220. 

(a)  Code,  8.  58  ;  Fenn  v.  Sar- 


rison,  3  T.  R.  575  ;  Oontpertz  v. 
BaHleU,  23  L.  J.,  Ex.  68  ;  Leeds 
Bank  V.  JVcUker,  11  Q.  B.  D.  84, 
a  case  of  a  bank  note,  of  which 
the  date  had  been  altered,  and 
the  alteration,  though  visible  to 
a  practised  eje,  was  not  con- 
spicuously apparent ;  sect.  64  was 
held  not  to  apply  as  the  bank 
clerk  saw  it  at  once.  Martin  v. 
Morgan,  Gow,  123 ;  1  B.  &  B. 
289;  3  Moore,  635,  where  the 
defendants,  knowing  a  cheque  to 
be  post-dated,  and  tlierefore  void 
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And  it  is  conceived  to  be  the  general  rule  of  the  English  (6) 
law,  and  the  fair  result  of  the  English  authorities,  Uiat  the 
transferor  is  not  even  liable  to  refund  the  consideration,  if 
general  on  the  bill  or  note  so  transferred  by  delivery  without  indorse- 
the  considera-  ment  turn  out  to  be  of  no  value,  by  reason  of  the  failure  of 
the  other  parties  to  it.  For  the  taking  to  market  of  a  bill 
or  note  payable  to  bearer  without  indorsing  it,  is  primd 
facie  a  sade  of  the  bill.  And  there  is  no  implied  guarantee 
of  the  solvency  of  the  maker,  or  of  any  other  party  (c). 


Nor  in 


tion. 


Where  the 
bill  is  con- 
fidered  aa 
sold. 


If  a  bill  or  note,  made  or  become  payable  to  bearer,  be 
delivered  without  indorsement,  not  in  payment  of  a  pre- 
existing debt,  but  by  way  of  exchange  for  goods,  for  other 
bills  or  notes,  or  for  money  transferred  to  the  party  deliver- 
ing the  bill  at  the  same  time,  such  a  transaction  has  been 
repeatedly  held  to  be  a  sale  of  the  bill  by  the  party  trans- 
ferring it^  and  a  purchase  of  the  instrument,  with  all  risks, 
by  the  transferee.  "It  is  extremely  clear,"  sajns  Lord 
Kenyon,  ^*  that  if  the  holder  of  a  bill  send  it  to  market  with- 
out indorsing  his  name  upon  it,  neither  morality  nor 
the  laws  of  this  country  will  compel  him  to  refund  the 
money  for  which  he  sold  it,  if  he  did  not  know  at  the  time 
that  it  was  not  a  good  bill "  (d).  So,  where  A.  gave  a 
bankrupt,  before  his  bankruptcy,  cash  for  a  bill,  but  reftised 


ander  the  then  existing  law,  and 
that  the  drawers  were  insolvent, 
presented  it  for  payment  and 
received  the  moaej  from  the 
drawees,  who  paid  m  ignorance 
of  these  facts,  it  was  held  that 
they  were  liable  to  the  drawees 
iu  an  action  for  money  had  and 
received.  A  transferor  by  de- 
livery who  guarantees  due  pay- 
ment is  entitled  to  recover  nrom 
the  acceptor  on  proof  of  custom, 
^  parte  Bishop,  L.  R.,  15  Chan. 
D.  207,  as  though  he  had  in- 
dorsed. 

(b)  In  America  also  it  has  been 
repeatedly  held,  that  payment  in 
bank  notes  after  the  hank  has 
failed,  the  fact  being  unknown 
both  to  payer  and  receiver,  is 
good,  ana  the  loss  falls  on  the 
receiver.  Bayard  v.  Shunk,  1 
Watts  &  Serg.  92;  Young  v. 
Adains,  6  Mass.  182—185 ;  Scruggs 
V.  Gass,  8  Yerger,  116  ;  Lotory  v. 
Murrell,  2  Porter,  282.  The  con- 
trary,   however,    has    been    also 


held.  Ligh^body  v.  Ontario  Bank, 
11  Wend.  1 ;  affirmed  on  error  in 
18  Wend.  107  ;  Barley  v.  Thom^ 
ton,  2  Hill,  509  ;  Fogg  v.  Sawyer, 
9  New  Hamp.  865  ;  see  Story  on 
Promissory  Notes,  p.  125 ;  and 
Byles  on  bills,  6th  American  ed. 
866.  It  is  conceived  that  the  con- 
fusion has  arisen  from  neglecting 
to  distinguish  between  the  ab- 
stract questions  of  law  and  ques- 
tions offset  in  the  particular  case. 

(c)  See  the  observations  of 
Littledale,  J.,  in  Camidge  v.  Al- 
Unby,  6  B.  &  C.  878,  and  Rogers 
V.  Langford,  1  C.  &  M.  637,  642. 
See  also  the  observations  of  Mr. 
Baron  Bramwell,  delivering  the 
judgment  of  the  Court  of  Ex- 
chequer, in  Chjuirdums  of  the  Lich- 
field Union  v.  Greene,  26  L.  J.  140 ; 
1  H.  &  N.  884 ;  SmUh  v.  Mercer, 
L.  R.,  8  Ex.  51. 

{d)  Fenn  v.  Harrison,  8  T.  R. 
759 ;  Eoans  v.  Whyle,  5  Bing.  485; 
8  K.  &  P.  180  ;  Smith  v.  Mercer, 
L.  R,  3  Ex.  51. 
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to  allow  the  bankrupt  to  indorse  it,  thinking  it  better  with- 
out his  name,  and  afterwards,  on  dishonour  of  the  bill, 
proved  the  amount  under  the  commission,  the  Lord  Chan- 
cellor ordered  the  debt  to  be  expunged,  observing,  that 
this  was  a  sale  of  the  bill  (e).  So,  if  a  party  discounts  bills 
with  a  banker,  and  receives  in  part  of  the  discount  other 
bills,  but  not  indorsed  by  the  banker,  which  bills  turn  out 
to  be  bad,  the  banker  is  not  liable.  "  Having  taken  them 
without  indorsement,"  says  Lord  Eenyon,  "he  has  taken 
the  risk  on  himself.  The  bankers  were  the  holders  of  the 
bills,  and  by  not  indorsing  them,  have  reused  to  pledge 
their  credit  to  their  validity ;  and  the  transferee  must  be 
taken  to  have  received  them  on  their  own  credit  only  "  (/). 
So,  where,  in  the  morning  A.  sold  B.  a  quantity  of  com ; 
and,  at  three  o'clock  in  the  afternoon  of  the  same  day,  B. 
delivered  to  A.  in  payment  certain  promissory  notes  of  the 
bank  of  C,  which  had  then  stopped  payment,  but  which 
circumstance  was  not  at  the  time  known  to  either  party, 
Bayley,  J.,  said,  "  If  the  notes  had  been  given  to  A.  at  the 
time  when  the  com  was  sold,  he  could  have  had  no  remedy 
upon  them  against  B.  A.  might  have  insisted  on  payment 
in  money,  but,  if  he  consented  to  receive  the  notes  as  money, 
they  would  have  been  taken  by  him  at  his  peril  "  (  g). 

Such  seems  the  general  rule  governing  the  transfer  by 
delivery,  not  only  of  ordinary  bills  of  exchange  and  pro- 
missory notes,  but  also  of  bank  notes  (A).  Nor  is  there  any 
hardship  in  such  a  rule,  for  the  remedy  against  the  trans- 
feror may  always  be  preserved  by  indorsement,  or  by  special 
contract.     The  rule,  however,  is  not  without  exceptions. 

If  a  banker's  note  l)e  given  on  account  of  a  pre-existing  Unless  the 
debt,  the  note  is  not  to  be  considered  as  sold  (t).     But  if  the  hill  or  note  be 
banker  fail   and   if  the  note  be  duly  presented,  and  due  ^^®^  f^^  * 
notice  be  given  of  the  dishonour,  the  remedy  for  the  ante-  5ebt.       °^ 


(e)  Ex  parte  ShuUletcorth,  3  Yes. 
868. 

(/)  FydellY.  Clark,  1  Esp.  447 ; 
Bamk  of  England  v.  Nevmian,  I 
Ld.  B«ym.  442  ;  12  Mod.  241  ; 
Com.  57 ;  Emly  v.  Lye,  15  East,  7. 
But  in  Ex  parte  BUukbunUf  10 
Yes.  204,  the  Chancellor  seemed 
to  think,  that,  if  goods  are  pur- 
chased and  paid  for  at  the  tune 
by  bills  not  indorsed,  the  vendee 
is  liable,  if  the  blllH  turn  out  to 
be  bad.  See  Jones  v.  Ryde,  5 
Taunt  487  ;  1  Marsh.  157 ;  Ovocn- 
8<m  V.  Morse,  7  T.  R.  64. 

{//)  Comidge  v.  AJlcnly,  6  B.  & 


C.  878 ;  9  D.  &  R.  391  ;  see  Rob- 
son  Y,  Oliver,  10  Q.  B.  704  ;  and 
see  Ward  v.  Evans,  2  Ld.  Raym. 
928,  and  Rogers  v.  Langford,  1  C. 
&  M.  687. 

{h)  Though  thev  be  country 
bank  notes,  issued  by  the  payer 
himself,  when  the  question  arises 
in  favour  of  sureties.  Chiordians 
of  Lichfield  Union  v.  Oreene,  26 
L.  J.,  Exch.  140 ;  1  H.  &  N. 
884. 

(i)  See  as  to  this  exception, 
however,  the  language  of  Lord 
Cinipbell,  in  Timmins  v.  Gibbins, 
18  Q.  B.  722. 
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CHAPTER  cedent  debt  revives.  "  I  agree,"  says  Holt,  C.  J.,  "  the 
XII.  difference  taken  by  my  brother  Darnell,  that  taking  a  note 
for  goods  sold  is  a  payment,  because  it  was  a  part  of  the 
original  contract,  but  paper  is  no  payment  where  there  is  a 
precedent  debt  For  when  such  a  note  is  given  in  pay- 
ment, it  is  always  taken  to  be  given  under  this  condition, 
to  be  payment,  if  the  money  be  paid  thereon  in  convenient 
time"(^').  The  principle  of  the  exception  may  be  this, 
A  creditor  is  entitled  to  cash.  If,  instead  of  cash,  he  con- 
sent to  take  notes,  not  being  a  legal  tender,  that  is  a  favour 
to  the  debtor,  and  it  will  thence  be  inferred,  in  the  absence 
of  evidence  to  the  contrary,  that  the  notes  were  not  to  be 
payment,  if,  without  the  fault  of  the  creditor,  they  turn 
out  to  be  of  no  value. 


Other  excep- 
tions to  the 
geneial  role. 


And  it  is  conceived,  that  as  an  express  contract  would 
make  the  transferor  liable  without  indorsement,  so  there 
are  other  circumstances  from  which  a  jury  may  infer  that 
the  intention,  and  implied  contract  of  the  parties  was,  that 
the  notes  were  not  to  be  payment,  if  dishonoured  (Jc), 

If,  for  example,  a  man  ask  another  to  change  a  bank 
note  for  him  as  a  favour,  and  the  banker  fail,  it  is  con- 
ceived that  a  jury  would  be  justified  in  inferring  an  im- 
plied contract  to  refund  the  change,  if  the  note  were  duly 
presented  and  dishonoured,  and  due  notice  given  (J)  \  and 
it  has  been  held  that  if  a  customer  pay  to  his  account  with 
his  banker  notes  of  a  bank  which  has  failed,  and  the 
banker  is  guilty  of  no  laches,  the  loss  falls  on  the  cus- 
tomer (m).  And  if  a  banker  cash  a  cheque  on  another 
bank  which  has  failed,  he  may  recover  back  his  money  (n). 
In  all  cases  where  the  receiver  of  the  notes  seeks  to  return 
them  he  must  do  so  within  a  reasonable  time  (o). 


ij)  Ward  V.  Evaiis^  2  Ld.  Kaym. 
928  ;  Camidge  v.  Allenhy,  6  B.  & 
C.  373.  So  held  also  by  Pi-att, 
C.J.,  in  Moore  v.  Warren,  1  Stra. 
415,  and  by  King,  C.  J.,  in  Sblme 
v.  Barry,  1  Stra.  415.  In  the 
case  of  a  pre-existing  debt  paid 
by  notes,  if  the  notes  be  not  paid 
and  the  debtor  is  held  liable, 
there  is  no  doubt  as  to  the  original 
debt  for  which  he  is  so  liable,  and 
there  is  no  need  to  invent  or  im- 
ply any  contract  to  make  out  that 
aebt  But  where  goods  are  ex- 
changed against  mone^,  if  the 
payer  is  held  liable,  it  is  difficult 
to  imply  a  contract  for  goods  sold 
and  delivered,  to  be  |)aid  for  on 


request 

(k)  See  Van  Wartv,  Woolley,Z 
B.  k  C.  446  ;  and  post,  Ch.  XV. 
There  is  no  warranty  tliat  the 
stamp  on  a  foreign  bUl  has  been 
duly  cancelled.  Poolev  v.  Brmaiie, 
11  C.  B.,  N.  S.  566.  ' 

{I)  See  Rogers  v.  Langford,  1  C. 
k  M.  687  ;  Turner  v.  Stones,  1  D. 
&  L.  122  ;  Ex  parte  Isbester,  1 
Rose,  23  ;  Woodland  v.  Fear,  7  E. 
&  B.  522. 

(to)  Timmins  v.  Oibbins,  18  Q. 
B.  722. 

(w)  Woodlands.  Fear,  26  L.  J., 
Q.  B.  202  ;  7  E.  &  B.  619. 

(o)  Be^  Rogers  Y,  Langford,  1  C. 
&  M.  642. 
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The  sellers  of  bills  on  the  London  market  do  not,  primd   CHAPTBR 

/ocie,  trust  the  foreign  principal  of  the  English  buyer  (p),      ' 

To  an  agent 

A  transferor,  by  delivery,  though  he  does  not  impliedly  piiciMof^ 
warrant  the  solvency  of  the  parties  to  a  promissory  note  or  rKr^--^^i-  ^f 
biU  of  exchange,  does  warrant  to  his  immediate  transferee  ^S^^ 
for  value  that  the  bill  or  note  is  what  it  purports  to  be, 
that  is  to  say,  not  forged  or  fictitious,  that  he  has  a  good 
title  thereto  and  to  transfer  it,  and  that  he  is  not  aware  of 
any  fact  that  renders  it  valueless,  as  for  instance,  that  it  is 
void,  or  avoided  by  alteration,  or  has  been  dishonoured,  or 
that  the  parties  to  it  are  insolvent  (q).    And  if  the  bill  or 
note  does  not  in  this  respect  fully  answer  the  warranty 
(though  some  signatures  be  genuine),  yet  the  consideration 
entirely  fails,  and  the  money  given  for  the  bill  may  be 
recovered  back  (r),  provided  it  be  claimed  within  a  reason- 
able time  («). 

A  transferor  by  delivery  only  warrants  to  his  immediate  No  liability  to 
transferee,  and,  therefore,  cannot  be  liable  in  any  case  to  J^^*?'*®^*^ 
a  subsequent  transferee,  either  on  the  instrument  or  the  "*^^®'®®' 
consideration.     And  therefore  it  has  been  held  that  such 
subsequent  transferee  cannot  prove    for  the  value  in  the 
event  of  the  first  transferor's  bankruptcy  (t). 


(p)  Poiriery,  MorrUy  2E.&B. 
103. 

{q)  Code,  s.  58.  JfmesY,  Hyde, 
5  Taunt  487;  1  Marsh.  157; 
Young  v.  Cole,  3  Bing.  N.  C. 
724;  Bruee  v.  Brtiee,  1  Marsh. 
165;  5  Taunt.  496;  Fuller  v. 
Smith,  Ryan  &  M.  49  ;  Oumey 
V.  Womersley,  4  £.  &  B.  133. 
So  it  has  been  repeatedly  held  in 
America ;  Ellis  v.  Wild,  6  Mass. 
321  ;  Young  v.  Adarns,  Ibid.  182  ; 
MarkU  v.  Hatfield,  2  John.  R. 
455  ;  Eagle  Bank  of  Newhaven  v. 
Smith,  5  Con.  R.  71 ;  Strange  v. 
Ellison,  2  Bayley,  385;  though 
the  instrument  be  sold.  Byles  on 
Bills,  6th  American  edition,  p. 
255.  Mr.  Justice  Story  lays  it 
down  that  there  is  also  a  warranty 
of  the  title  of  the  transferor. 
Treatise  on  Promissory  Notes, 
p.  128.  The  words  used  in  the 
Code  are  *'  that  he  has  a  right  to 
transfer  it"  A  ri^ht  to  transfer 
can  hardly  exist  without  a  right 


to  hold,  hence  indirectly  he  does 
perhaps  warrant  his  title  ;  but  it 
IS  really  immaterial  whether  or  no 
that  be  the  case,  as  honest  acqui- 
sition of  a  negotiable  instrument 
confers  a  new  and  independent 
title,  and  makes  the  bond  fide 
possessor  the  true  owner.  See 
further  as  to  transfer  of  a  foiged 
or  altered  bill,  the  Chapters  on 
FoROBRY  and  Alteration.  He 
also  warrants  that  a  bill  puiport- 
ing  to  be  a  foreign  bill,  and  there- 
fore not,  till  negotiated  here,  re- 
quiring a  stamp,  was  really  made 
abroad.  Oompertz  y.  Barilett,  23 
L.  J.,  Q.  B.  65 ;  2  E.  &  B.  854. 
See,  too,  33  &  34  Vict,  c  27, 
s.  52. 

(r)  In  re  Barrington,  2  Sch.  & 
Lef.  112. 

(«)  Pooley  V.  Browne,  81  L.  J., 
0.  P.  135. 

it)  Owmey  v.  Womereley,  4  E. 
k  B.  133. 
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^^x^^^       But,  in  all  cases,  if  notes  or  bills  are  transferred  as  valid, 

'        when  the  transferor  knows  they  are  good  for  nothing,  the 

Effect  of         suppression  of  the  truth  is  a  fraud,  and  he  is  liable.     *'  If," 
fraud.  continues  Mr.  Justice  Baylej,  in  the  case  before  referred 

to,  "A.  could  show  fraud  or  knowledge  of  the  maker's 
insolvency  in  the  payer,  then  it  would  be  wholly  immaterial 
whether  the  notes  were  taken  at  the  time  of  sale  or  after- 
wards "  («). 

RIGHTS  OF  Sixthly,  as  to  the  rights  of  transferee  by  delivery. 

TBANSnSBEE 
BTDEUVEBT. 

Bills  and  notes  payable  to  bearer  circulate  as  money,  and 
are  considered  as  such.  The  honA  fide  possessor  is,  there- 
fore, the  true  owner.  For  it  is  essential  to  the  currency 
of  money  that  property  and  possession  should  be  inqepa. 
rable  {x).  We  have  already  seen  that  the  indorsee  of  a 
bill  payable  to  order,  and  not  made  payable  to  bearer  by  a 
blank  indorsement,  has  no  right  to  the  bill,  either  so  as  to 
retain  it  against  the  real  owner,  or  to  sue  any  party  upon 
it,  unless  'die  indorser  had  a  right  to  indorse  (y).  Whereas, 
if  the  cheque,  bill,  or  note,  be  originally  made  or  have  since 
duly  become  payable  to  bearer,  the  title  of  the  holder,  both 
as  against  a  former  owner  on  the  one  hand,  and  against  the 
maker,  acceptor,  or  indorser  on  the  other,  is  not  affected  by 
any  infirmity  in  the  title  of  the  transferor,  provided  the 
holder  took  it  bond  fide  for  value. 

Former  effect  It  was  formerly  considered  that  the  transferee's  title  would 
of  negligcDce  ^^  affected  by  want  of  due  caution  on  his  part,  and  that  he 
feree*  ^^'  would  be  liable  in  trover  to  the  real  owner,  and  unable  to 
enforce  payment  against  the  parties  to  the  instrument,  if  he 
were  guilty  of  negligence  in  taking  it.  Thus,  where  a 
banker,  in  a  small  market  town,  changed  a  500Z.  Bank  of 
England  note  for  a  stranger,  without  any  further  inquiry 
than  merely  asking  his  name,  he  was  held  liable,  in  trover, 
to  a  party  from  whom  the  note  had  been  unlawfully 
obtained;  Best,  C.  J.,  observing,  "The  party's  caution 
should  increase  with  the  amount  of  the  note  which  he  is 
called  upon  to  change  (2).  A  man  may  change  a  20^  note 
without  asking  a  single  question,  but  would  that  be  right  as 

(u)  Camidge  y.  Allenby,  6  B.  &  unless  there  be  an  estoppel.  Code, 

C.  873  ;  9  D.  &  R.  391 ;  Fenn  v.  s.  24. 

Harrison,  3  T.  R.  769.  (2)  Snow  v.  Peacock,  2  C.  &  P. 

(as)  See  Fo&Ur  v.  Green,  31 L.  J.,  221 ;  and  see  QUI  y.  CvMU,  3  B. 

£xch.  158.  &  C.  466  ;  5  D.  &  R.  324 ;  Egtvn 

(y)  Mead  v.  Young  4  T.  R.  28,  v.  Thrd/all,  5  D.  &  R.  326. 
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to  one  of  Beveral  thousands  ?    More  caution  is  required  in    CHAPTEB 
the  case  of  a  discounter  than  of  a  payer  "  (a).  ^11- 

But  it  is  now  settled,  that  if  a  man  take  honestly  an  Piesent  effect 
instrument  made  or  become  payable  to  bearer,  he  has  a  good  o^  negligence 
title  to  it,  with  whatever  degree  of  negligence  he  may  have  °'  ^^^^* 
acted,  unless  his  gross  negligence  induce  the  jury  to  find 
fraud.     "I  believe,"  says  Lord  Denman,  "we  are  all  of 
opinion  that  gross  negligence  only  would  not  be  a  sufficient 
answer  by  the  defendant  where  the  plaintiff  has  given  consi- 
deration for  the  bilL     Gross  negligence  may  be  evidence  of 
mala  fides,  but  it  is  not  the  same  thing.     We  have  shaken 
off  the  last  remnant  of  the  contrary  doctrine  "  (&). 

If  the  party  presenting  a  bill  or  note  payable  to  bearer  Title  of  an 
be  the  mere  agent  of  another,  the  agent's  title  is  infected  agent, 
with  the   infinoity  of  his  principal's  title,   although    the 
principal  is  in  the  agent's  debt ;  and  the  agent  consequently 
cannot  enforce  payment  of  the  maker  (c). 

It  makes  no  difference  that  the  bill  or  note  is  only  pledged,  pledging  bills 
and  not  absolutely  transferred  ;  the  pawnee  acquires  a  pro-  payable  to 
perty  in  it  (d),  and  is  not  liable  in  trover,  to  the  real  owner,  bearer, 
as  in  the  case  of  goods  improperly  pledged  (e). 

Exchequer  bills,  which  are  payable  to  bearer  before  the  Other  instru- 

blank  is  filled  up  (/),  bonds  of  foreign  princes  and  states  ments  payable 

to  bearer. 


(a)  QuoBrCy  whether  there  is  any 
real  difference  between  them. 

(6)  Chodman  v.  Harvey^  4  Ad. 
&  £1.  870  ;  6  N.  &M.  372  ;  Uiher 
V.  Rich,  10  Ad.  &E.  784  ;  2  P.  & 
D.  579.  In  the  case  of  Goodman 
V.  Harvey,  the  bill  bore  on  it, 
M-hen  discounted,  the  notarial 
mark  of  non-acceptance.  To  ose 
the  words  of  the  Ix>rd  Chief  Jus- 
tice, "the  plaintiff  received  the 
bill  with  a  death  wound  apparent 
on  it"  See  also  Backhouse  v. 
Harrison,  5  B.  &  Ad.  1098  ;  3  N. 
&  M.  188  ;  Crook  v.  Jadis,  5  B.  & 
Ad.  909 ;  3  N.  &  L.  267  ;  Foster 
y.  Pearson,  1  C,  M.  &  K  855 ;  5 
Tyr.  256  ;  Willis  v.  Barik  of  Eng- 
land, 4  A.  &  £.  21  ;  Raphael  v. 
Bank  of  England,  17  C.  B.  161 ; 
Carlon  v.  Ireland,  6  £.  &  B.  765  ; 
Bank  of  Bengal  v.  Fagan,  7  Moore, 
F.  C.  C.  72. 


(c)  Solomons  v.  Bank  qf  Eng- 
land, 13  East,  136  ;  1  Rose,  99. 
As  to  agent  transgressing  his  au- 
thority, see  Waison  v.  Russell,  84 
L.  J.,  Q.  B.  93. 

(d)  Barber  v.  Richards,  20  L.  J., 
Ezch.  135. 

(e)  Collins  v.  Martin,  1  Bos.  & 
Ful.  648  ;  2  Esp.  620.  See  as  to 
lien  of  banker,  post 

(/)  Wookeyy.  Pole,  4  B.  &  Aid. 
1  ;  see  as  to  dividend  warrants, 
Partridye  v.  Bank  of  England,  13 
L.  J.,  Q.  B.  281,  and  9  Q.  B.  424, 
in  error ;  and  see  further,  as 
to  Exchequer  bills,  Bamett  v. 
Brandao,  6  M.  &  G.  630 ; 
Brandao  v.  Bamett,  6  C.  B.  619. 
In  the  state  of  Georgia  it  has  been 
held,  that  any  bond  payable  to 
bearer  is  a  negotiable  instrument 
Byles  on  Bills,  6th  American 
edition,  p.  267. 
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^^^^TBR  payable  to  bearer  {g\  and  East  India  bonds  (A),  resemble 
money  and  bills  of  exchange  payable  to  bearer,  in  the  neces- 
sary union  of  possession  and  property.  Honest  acquisition 
confers  title  (t). 


Metallic 
tokend. 


TRANSVEB 
TTKDEB  PEOU- 
LIAB  CIB0X3H- 
STAKCES. 

Before  bill 
filled  up. 


A  metallic  token,  like  an  I  0  U,  should  seem  at  common 
law  to  be  only  evidence  of  a  debt.  Though  intended  for 
circulation  it  can  therefore  at  common  law  give  no  right  of 
action  to  a  transferee. 

But  the  issuer  of  tokens  made  of  mixed  metals,  com- 
pounded partly  of  gold  or  silver,  was  formerly  liable  to  the 
holder  {k). 

The  issuer  of  a  token,  made  wholly  or  in  part  of  copper, 
is  liable  only  to  the  original  taker  {I), 

The  issuing  of  tokens  made  partly  of  gold  or  silver  was 
restrained  by  the  53  Geo.  3,  c.  114  (now  repealed  by  the 
24  k  25  Vict.  c.  101),  and  the  issuing  of  tokens  made  wholly 
or  partly  of  copper  by  the  57  Greo.  3,  c.  46. 

Tokens,  into  the  composition  of  which  neither  the  pre- 
cious metals  nor  copper  enter,  seem  left  to  the  common  law. 
Wages  of  artificers,  however,  cannot  in  certain  trades,  even 
by  consent^  be  paid  in  tokens  (m). 

Seventhly,  as  to  transfer  under  peculiar  circumstances. 

An  indorsement  may  be  made  even  before  the  bill  or  note 
itself,  and  so  render  the  indorser  liable  to  subsequent  parties 
to  any  amount  warranted  by  the  stamp.  The  plaintiff  were 
bankers,  with  whom  one  G.  had  dealings.  They  refused  to 
let  him  have  more  money,  unless  he  procured  them  the  in- 
dorsement of  a  third  person.  G.  accordingly  induced  the 
defendant  to  sign  his  name  across  the  back  of  four  blank 
forms  of  promissory  notes.  G.  then  filled  them  up,  and 
delivered  them  to  the  plaintifls,  who  knew  the  notes  were 
blank  at  the  time  of  the  indorsement.  The  notes  were  not 
paid  by  G.,  the  maker,  and  the  plaintifis  called  on  the 
defendant  as  indorser.  Lord  Mansfield:  "Nothing  is  so 
clear,  as  that  the  indorsement  on  a  blank  note  is  a  letter  of 


ijj)  Gorgier  v.  MievilUy  3  B.  & 
0.  45  ;  4  D.  &  R.  641  ;  Jones  v. 
Peppercorn^  28  L.  J.,  Chan.  168  ; 
1  tfohnston,  430 ;  Goodwin  v. 
RobartSy  L.  K»  10  Ex.  337  ;  44 
L.  J.,  £x.  57  and  157.  Ante, 
p.  78. 

{h)  51  Geo.  3,  c.  64. 

(i)  The  embezzling  of  bills  by 
agents,  or  pledging  them  beyfuid 


their  lien,  is  a  misdemeanor 
punishable  by  penal  servitude  or 
imprisonment,  24  k  25  Vict  c.  96, 
s.  75. 

(*■)  53  Geo.  8,  c.  114,  8.  3. 
This  statute  is  repealed  by  24  & 
25  Vict.  c.  101. 

{I)  57  Geo.  8,  c.  46. 

(m)  1  &  2  WilL  4,  c  37. 
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oredit  for  an  indefinite  Bum.    The  defendant  said,  'Trust  CHAPTER 
G.  to  any  amount,  and  I  will  be  his  security.'    It  does 
not  lie  in  his  mouth  to  say  the  indorsements  were  not 
regular  **  (n). 

An  indorsement  may  be  made  either  before  or  after  ac-  After  refusal 
ceptance.     If  a  bill  be  indorsed  after  refusal  to  accept,  and  to  accept, 
notice  thereof  to  the  indorsee,  or  after  it  is  due,  these  are  ^J^®^  *^® 
circumstances  which  may  reasonably  excite  suspicions  as  to  hag^notice  of 
the  liability  or  solvency  of  the  antecedent  parties.     An  in-  the  dishonour. 
dorsee,  therefore,  of  a  bill  dishonoured  or  after  due,  with 
notice  thereof  has  not  all  the  equity  of  an  indorsee  for  yalue 
in  the  ordinary  course  of  negotiation.     He  is  held  to  take 
the  bill  on  the  credit  of  his  indorser,  and  has  no  superior 
title  against  the  other  parties  (o). 

Drawer  requested  defendant  to  indorse  two  bills  for  his, 
the  drawer's,  accommodation.  He  accordingly  drew  two  in 
favour  of  the  defendant,  which  defendant  indoraed  and  gave 
up  to  him.  These  biUs  the  drawer  then  gave  to  A.,  and  A. 
signed  an  agreement  with  defendant,  that  if  one  of  the  bills 
were  paid,  the  defendant  should  be  exonerated  from  the 
other.  One  of  them  the  defendant  accordingly  did  pay. 
The  other  was  presented  for  acceptance  and  dishonoured ; 
it  was,  after  this,  indorsed  by  A.  to  the  plaintiffs,  with 
notice  of  the  dishonour.  On  payment  being  refused,  plain- 
tiff sued  defendant.  Held,  that  the  plaintifis,  having 
taken  the  bill  after  notice  of  dishonour,  took  the  title  of 
their  indorser,  and  that,  as  the  agreement  would  have  been 
a  defence  to  an  action  at  the  suit  of  A.,  it  was  a  defence  also 
against  the  plaintiffs  (/>). 

But  if  the  indorsee  had  no  notice  of  the  dishonour,  he  is  ^^ere  the 
not  prejudiced  by  it.     Payee  presented  a  bill  for  acceptance,  transferee  has 

no  notice. 


(n)  Code,  s.  20;  Russell  v. 
Langstaffey  Doug.  496 ;  and  this 
seems  to  he  the  law  in  America, 
though  the  amount  of  liability  is 
not  there  limited  by  any  stamp 
laws  :  Byles  on  Bills,  6th  Ameri- 
can edition,  pp.  260  and  292 ; 
Usher  v.  Dauncyy  i  Camp.  97. 
A  bill  may  be  indorsed  before  the 
day  of  its  date;  Passmore  v. 
N<yrth,  13  East,  517;  and  see 
Smith  y.  Mingay^  1  M.  &  Sel.  87 ; 
Gntehley  v.  Clarence,  2  M.  &  Sel. 
90  ;  and  see  17  Geo.  8,  c.  30,  s.  I ; 
and  SehuUz  v.  Astley,  2  Bine.  N. 
C.  544 ;  2  Scott,  815  ;  1  Hedges, 


525;  Carter  v.  White,  L.  R,  20 
Ch.  D.  225  ;  Oarrard  v.  Lewis, 
L.  R.,  10  Q.  B.  D.  30 ;  bnt  if 
holder  had  notice  of  any  fraud,  he 
cannot  fill  in  the  blanks.  Ho- 
garth v.  Latham,  L.  R.,  3  Q.  6. 
D.  643.  See  post,  Chapter  on 
Acceptance. 

(o)  Code,  s.  86.  But  as  to  a 
bill  payable  to  bearer,  see  Ghxxi' 
man  y.  Harvey,  4  Ad.  k  El.  870 ; 
6  N.  &  Man.  372  ;  Raphael  y. 
Bank  of  BnglancU  17.C.  B.  161 ; 
Carlon  v.  Ireland,  5  E.  &  B.  766. 

(p)  Crossley  v.  Ham,  13  East 
498. 
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^^T^^^  which  was  refused.  He  neglected  to  advise  the  drawer, 
and  thereby  discharged  the  drawer  as  between  the  drawer 
and  himself.  He  then  indorsed  the  bill  without  informing 
his  indorsee  of  the  dishonour.  Held,  that  the  discharge  to 
the  drawer  extended  onlj  to  an  action  at  the  suit  of  the 
party  guilty  of  the  neglect,  and  that  the  indorsee  having 
had  no  notice  of  the  dishonour,  the  same  defence  was  not 
available  against  him  as  against  his  indorser  {q). 


After  dae. 


"  After  a  bill  or  note  is  due  "  f r),  says  Lord  Ellenborough, 
"  it  comes  disgraced  to  the  indorsee,  and  it  is  his  duty  to 
make  inquiries  concerning  it.  If  he  take  it,  though  he 
give  a  full  consideration  for  it,  he  takes  it  on  the  credit  of 
the  indorser,  and  subject  to  all  the  («)  equities  with  which 
it  may  be  encumbered."  Thus,  where  the  defendant  made 
a  promissory  note  for  the  accommodation  of  the  payee,  and 
the  payee  indorsed  it,  overdue  to  A.,  and  A.  indorsed  it  to 
the  plaintiff,  it  was  formerly  held  that,  as  the  absence  of 
consideration  would  have  been  a  good  defence  against  the 
payee,  it  was  also  available  both  against  A.  and  the  plain- 
tiff (0- 


{q)  Code,  s.  36  (5).  O'Keefe  v. 
Dunn,  6  Taunt  305 ;  1  Marsli. 
613 ;  affirmed  in  the  K.  A.,  5  M. 
k  S.  282 ;  and  see  WhUehead  y. 
Walker,  11  L.  J.»  Exch.  168; 
9  M.  &  W.  506  ;  10  M.  &  W. 
696 ;  and  BarUett  v.  Benson,  1 4 
M.  &  W.  733 ;  3  D.  &  L.  274 ; 
15  L.  J.,  Exch.  23. 

(r)  Tinson  v.  Francis,  1  Camp. 
19.  It  is  apprehended  that 
wherever  it  is  alleged  that  a  bill 
was  indorsed  when  overdue,  or 
under  any  other  peculiar  circnm- 
Btances,  it  lies  on  the  party  aver- 
ring the  fact  to  prove  it  on  the 
general  principle,  **  Ei  incumoU 
probatio  qui  diciL*' 

{s)  In  SturtevarU  v.  Ford,  4  M. 
k  G.  101,  Cresswell,  J.,  sa^s, 
''Perhaps  the  bettor  expression 
would  be,  that  he  takes  the  bill 
subject  to  all  ito  eauities."  In 
equity  it  has  been  held  that  where 
an  overdue  bill  of  exchange  was 
bought  with  stolen  money,  the 
claim  of  the  person  with  whose 
money  it  had  been  bought  was  an 
equity  attaching  to  the  biH  In 
re  European  Bank,  L.  R.,  6  Chan. 
Ap.  359.  Q^cBre,  as  to  there  not 
having  been  here   some   ground 


for  constructive  notice.  Where 
an  agent  without  authority  ne- 
gotiates a  bill  overdue,  the  trans- 
feree is  affected  with  the  infirmity 
in  the  agent's  title,  and  is  liable 
to  refund  the  money  to  the  prin- 
cipal, and  so,  too,  if  the  bill  be 
renewed.  Lee  v.  Zagury,  8  Taunt. 
114. 

it)  Tinson  v.  Francis,  1  Camp. 
19  ;  Brown  v.  Davits,  3  T.  R.  80  ; 
7  T.  R  429 ;  sed  vide  Charles  v. 
Mdrsden,  1  Taunt  224  ;  AttoooJ 
V.  Crowdie,  1  Sterk.  N.  P.  483  ; 
Bayley,  6th  ed.  161 ;  .ChiHy,  9th 
ed.  218 ;  Roscoe,  386.  Qucerc, 
whether  this  were  at  any  time  the 
law,  supposing  a  bill  to  have  been 
accepted  after  it  became  due.  See 
Stein  V.  Yglesias,  1  C,  M.  k  R. 
565 ;  3  Dowl.  252 ;  1  Gale,  98. 
So  stood  the  authorities  till  very 
lately.  But  the  Court  of  C.  P., 
in  Stwievant  v.  Ford,  and  the 
Court  of  Q.  B.  in  Lazarus  v.  Ooune, 
and  perhaps  the  Court  of  Exch. 
in  Stein  v.  Tglesias,  ante,  have 
recently  upheld  the  authority  of 
Charles  v.  Marsden,  and  it  should 
now  seem  that  an  original  absence 
of  consideration  in  the  case  of  an 
accommodation  bill,  is  not  one  of 
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It  now,  therefore,  seems  that  the  original  absence  of  CHAPTER 
consideration,  in  the  case  of  a4icomm(}dati(m  acceptances,  the  _ 
object  of  which  is  to  raise  money,  will  not  defeat  the  title 
of  an  indorsee  for  value  of  an  overdue  bill  or  note,  even 
although  the  indorsee  had  notice  of  the  fact  when  he  took 
the  bill,  unless  there  were  an  agreement,  express  or  implied, 
restraining  the  negotiation  of  the  bill  or  note  after  it  should 
become  due  {u), 

A  bill  or  note  assigned  in  due  time  on  the  dav  of  payment 
is  to  be  considered  as  assigned  before  it  is  due  (x). 

The  assignee  of  an  overdue  bill  or  note  is  not  affected  by 
an  infirmity  in  the  title  of  an  original  or  antecedent  party, 
if  his  immediate  assignor  could  have  maintained  an  action. 
A  bill  was  accepted  on  a  smuggling  transaction,  indorsed 
before  it  was  due  to  a  bond  fide  holder  for  value,  and  by  the 
latter  indorsed,  after  due,  to  the  plaintiff.  Held,  that  as  the 
indorser  might  have  sustained  an  action  against  the  acceptor, 
so  could  his  indorsee  (3^). 

An  indorsee  of  an  overdue  bill  or  note  is  liable  to  such 
defects  of  title  only  as  attach  on  the  bill  or  note  itself,  and 
not  to  claims  arising  out  of  collateral  matters  (z).  There- 
fore the  indorsee  of  an  overdue  note  is  not  liable  to  a  set-off 
due  from  the  payee  to  the  maker  (a).  And  although  the 
indorsee  had  notice,  gave  no  consideration,  and  took  the  bill 
on  purpose  to  defeat  the  set-off  (6).     Yet  it  should  seem. 


those  equities  which  attach  on  the 
instrument  and  defeat  the  title  of 
an  indorsee  for  value  of  an  over- 
due bill,  although  with  notice  of 
ttie  fact.  See  CamUJiers  v.  We^j 
11  Q.  B.  143,  and  Ex  parte  Swan, 
L.  R.,  6  Eq.  345.  The  effect  of 
the  Code  seems  to  be  to  uphold 
Charles  v.  Maraden,  for  though 
sect.  36  declares  that  if  the  party 
transferring  wheu  overdue,  were 
not  a  holder  for  value,  his  trans- 
feree can  have  no  better  title. 
Sect.  28  (2),  makes  an  accom- 
modating party  liable  to  a  holder 
for  value,  and  sect.  27  (2)  con- 
stitutes the  holder  a  holder  for 
value,  if  value  have  at  any  time 
been  given,  against  the  acceptor 
and  all  parties  prior  to  such  time ; 
besides  abseace  of  consideration 
is  not  one  of  the  defects  of  title  in 
sect.  29  (2)  that  attach  to  an  over- 
due bill  or  note. 

(u)  Sturtevant  v.  Ford,  4  M.  & 
G.  101 ;  Lazarus  v.  Cuwie,  3  Q.  B. 


459  ;  and  see  SUin  v.  Yglesias,  1 
C,  M.  &  B.  565. 

\x)  Byles  on  Bills,  6th  Ameri- 
can edition,  p.  269.  Code,  sect. 
86  (4). 

(y)  0%aZ77Mr«v.  Zanion,  1  Camp. 
383  ;  Fairclough  v.  Pavia,  9  Excn. 
690. 

(2)  Holm's  V.  Kidd,  in  error,  28 
L.  J.  113  ;  3  H.  &  N.  891. 

{a)  Burrough  v.  Moss,  10  B.  & 
C.  558  ;  5  M.  &  R.  296  ;  Stein  v. 
Yglesias,  1  C,  M.  &  K  565  ;  3 
Dowl.  252 ;  1  Gale,  98.  It  has 
been  thought  that  the  Indorsee 
would  be  affected  by  the  set-off, 
if  he  have  notice  of  it  at  the  time 
he  takes  the  bill.  Ooodall  v.  Hay, 
4  DowL  76.  But  it  is  now  clear 
that  notice  makes  no  difference. 
WkiUhead  v.  WalJc&r,  11  L.  J., 
Exch.  168 ;  9  M.  &  W.  606  ;  10 
M.  k  W.  696;  and  Ex  parte 
Swan,  L.  B.,  6  Eq.  345. 

(6)  Oulds  V.  Harrison,  24  L.  J., 
Exch.  66  ;  10  Exch.  572. 


aouiity 
a  over- 


10.  PaOMSSOBY  HOTB— "OH  DBMAin) '?— Afo^unYy— G^V— 
Rmunciation-^Bilh  of  Exchange  Act,  1882  (c.  61),  w.  62,  89.  A 
promissory  note  payable  "  on  demand  "  is  "  at  maturity  "  imme- 
diately upon  its  being  made,  and  therefore,  under  sects.  62  and 
89  of  the  Bills  of  Exchange  Act,  1882,  the  holder  of  the  note, 
in  desiring  to  renounce  aU  rights  in  it  when  delivering  it  to 
any  person  other  than  the  acceptor,  must  make  his  renunda-  ^inaU  v 
tion  in  writing,  a  verbal  renunciation  being  in  that  case  in-  ■  And 
sufficient.    Edwabds  v.  Waltebs.    Jan.  31.    Kekewich  J.         tonsfer 

Counsel;  Bramwdl  Davis,    Q.C.,  and   Griffith  Jones;  Ben-\ 
show,  Q,a,  and  W.  D.  Rawlins,    Solicitors:  MinshaU,  Parry-\^^^^^ 
Jones  &  Co,,  for  Bmith,  Owen  &  Davies,  Aberystwith  •  Robinns  becomes 

fe  shifts 
I  be  con- 


-,        Bming  &  Co,,  for  C,J)wen,  Pwllheli,  Carnarvon. 


J^ 


G.  I.  F.  C. 


^         "      k       '        f     IM 

vm  btub  uimsiijfCd  oi  au  ureraue  bill  {e). 

Transfer  of  an      Bills  of  exchange  payable  on  demand  are  deemed  over- 
oyerdae  bUl     due  when  they  appear  to  have  been  in  circulation  for  an 
cheaue*     ^^  unreasonable  length  of  time,  and  can  thenceforth  only  be 
*  negotiated  subject  to  any  defect  of  title  affecting  them  at 

maturity.  This  rule  applies  to  bankers'  cheques,  trans- 
ferred a  long  time  after  they  are  issued.  The  owner  of  a 
cheque  on  a  banker  for  50/.,  having  lost  it^  the  cheque  was 
paid  five  days  after  its  date  to  a  shopkeeper,  who  received 
the  amount  at  the  bank.  Held,  that  the  shopkeeper  was 
liable  to  refund  the  money  to  the  owner  of  the  cheque ;  for, 
having  taken  it  after  due,  he  acquired  no  better  title  than 
the  party  from  whom  he  took  it,  and  that  it  lay  on  him  to 
show  that  his  assignor  had  a  title.  "A  cheque,"  says 
Mr.  Justice  Holroyd,  "  is  payable  immediately ;  the  holder 
of  it  keeps  it  at  his  peril,  and  a  person  taking  it  after  it  is 
due  takes  it  also  at  his  peril  "  (/). 

But  a  distinction  has  been  taken  between  the  transfer  of 
a  bill  or  note  payable  at  a  fixed  period  and  overdue,  and 
the  transfer  of  a  cheque  some  days  old.  For,  in  the  case 
of  such  a  bill  or  note,  there  is  a  fixed  time  for  payment, 
after  which  it  cannot  possibly  circulate  without  some  sus- 
picion; but  there  is  no  such  fixed  time  in  the  case  of  a 
cheque.  And  therefore,  it  has  been  held,  that  though  the 
taking  of  a  cheque  six  days  old  is  a  circumstance  from 
which  the  jury  may  infer  fraud,  it  is  not  conclusive  evidence, 
so  as  to  prevent  the  party  taking  the  cheque  from  suing  on 


(c)  Collenridge  v.  Farquharson, 
1  Stork.  259  ;  and  see  the  obser- 
vations of  Mr.  Baron  Parke  on 
this  case  in  Oulds  v.  Harrison, 
ubi  supra. 

{d)  Such  an  a^peement  beinf^ 
in  fact  a  satisfaction  of  the  bill 
independently  of  the  Statute  of 
Set-ofL  Oulds  ▼.  Harrison  supra. 


(e)  Atwood  v.  Crmodk,  1  Stark. 
483. 

(/)  Dovm  V.  Hailing,  4  B.  & 
C.  330 ;  6  D.  k  R.  445 ;  2  C.  & 
P.  11  ;  Code,  s.  36  (3).  Sect.  29  (2) 
enumerates  defects  of  title  that 
attach  to  a  bill  or  note  negotiated 
after  due,  or  with  notice,  snb-s. 
(b).    Unreasonable  length  of  time 
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it,  or  retaining  it,  or  the  money  received  upon  it,  and  the   CHAPTBR 
same  has  been  held  of  a  cheque  eight  days  old  (^).  ^^^* 


Where  a  note  payable  on  demand  is  negotiated,  it  is  not  Of  note  pay- 
to  be  deemed  overdue,  so  as  to  affect  a  holder  without  *hle  on  de- 
notice  with  defects  of  title,  because  it  has  been  outstanding  "^^^^^ 
more  than  a  reasonable  time  (h).    But  it  must  be  presented 
within   a  reasonable  time  after  indorsement,  in  order  to 
charge  an  indorser  '{{)  :    although  it  be  several  years  old, 
and  no  interest  has  been  paid  on  it.     "  A  promissory  note/' 
says  Mr.  Baron  Parke,   "payable  on  demand,  is  intended 
to  be  a  continuing  security ;  it  is  quite  unlike  a  cheque, 
which  is  intended  to  be  presented  speedily ''  (/). 

The  iBLCt  that  a  note  is  overdue  must  have  distinctly  ap-  pleading, 
peared  in  the  pleading  (k). 

Though  the  maker  of  a  bill  or  note  assigned  when  over-  Equitable  re- 
due  might  resist  payment  at  law,  equity  had  a  concurrent  ^*®^  in^se  of 
jurisdiction,  and  might,  when  justice  required,  order  the  j^jji 
instrument  to  be  delivered  up  to  be  cancelled,  and  restrain 
the  holder  from  proceeding  at  law  (l). 

Where  a  banker,  on  whom  a  cheque  is  drawn,  is  also  the  Transfer  of  a 
banker  of  the  bearer,  and  the  cheque  is  paid  in,  there  are  cheque  drawn 
two  characters  in  which  the  banker  may  have  received  it ;  ^f  th^teirer' 
he  may  have  received  it  merely  as  agent  of  the  bearer,  like 
any  other  securities  which  the  bearer  may  have  paid  in  on 
account ;  or  he  may  have  received  it  as  drawee,  and  so  by 
receiving  it  have  paid  it.      Frimd  facie,  he  must  be  taken 
to  have  received  it  as  agent  of  the  bearer  (w),  and  will 
discharge  himself  by  giving  timely  notice  of  non-payment 


is  stated  to  be  a  question  of  fact, 
and  therefore  may  vary  with  each 
particular  case,  where  a  bill  is 
payable  on  demand  ;  a^  to  a  note, 
see  s.  86. 

{g)  HothscJiildv,  C&rtiey,  »  B.  & 
C.  888  ;  4  M.  &  R.  411 ;  Dans. 
&  L.  325.  See  Svrrell  y.  Derby- 
shire Haihoay  Company  ^^  C.  B.  31 1 ; 
Landonajid  County  Bankv.  Grown , 
8  Q.  B.  D.  288  ;  60  L.  J.  517  ;  51 
L.  J.  Q.  B.  224. 

(h)  Code,  8.  86  (3).  But  if  any 
evidence  of  payment  haTing  been 
refused  is  brought  home  to  the 
holder,  it  may  be  otherwise. 
Barm^gh  v.  WhiU,  4  B.  &C.  337  ; 
6   D.   &   R.    379  ;  2  C.  &  P.  8  ; 


Goodall  7.  Bayt  4  Dowl.  76. 

(i)  Sect.  86  (1). 

(»  Brooks  V.  MUchelly  9  M.  & 
W.  15  ;  CHffps  V.  DaviSy  12  M.  k 
W.  165  ;  see  Bartrum  v.  Caddy, 
9  Ad.  &  E.  275.  In  America  it 
has  been  held  that  such  a  note,  un- 
less transferred  within  a  reason- 
able time  after  date,  is  to  be 
considei-eil  as  overdue.  Byles  on 
Bills,  6th  American  edition,  p. 
268. 

{k)  CHpps  V.  JJavis,  12  M.  ft 
W.  159. 

{I)  BodgsoH  V.  Murray,  2  Sim. 
515; V.  Adams,  Younge,  117. 

(m)  Boyd  v.  Emerson^  2  Ad.  k 
£.  184  ;  4  N.  &  M.  99. 
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CHAPTEE    to  the  bearer  (») ;  but  if,  while  he  keeps  the  cheque,  the 
^^^'         drawer  pays  in  money,  the  banker  is  bound  to  appropriate 
that  money  to  the  payment  of  the  cheque,  though  a  larger 
balance  is  due  to  him  from  the  drawer  (o). 

After  aban-         Where  a  man,  to  whom  a  bill  is  transferred,  sends  it 
ri^hT^f  t*^*     back  as  useless,  that  is  an  abandonment  of  his  right  as 
feree.^    ^*^'  transferee,  and  he  cannot,  by  getting  the  bill  again  into 
his  hands,  acquire  a  right  to  sue  without  a  new  trans- 
fer {p). 

After  pay-  After  payment  in  due  course  by  or  on  behalf  of  the 

™®?'  ^y  P*^y  acceptor  or  maker,   bills  or  notes  are  extinguished  and 

KabteT    ^      cannot  be  transferred  (5'),  except  promissory  notes  payable 

to  bearer  on    demand,  re-issued  by  the   original  maker, 

having  taken  out  a  licence  for  that  purpose  (r). 

And  an  accommodation  bill  paid  by  the  party  accom- 
modated (s)  at  maturity  cannot  be  re-issued. 

And  a  note  payable  on  demand,  which  has  been  paid, 
cannot  be  re-issued  by  the  maker,  although  the  indorsee 
have  no  notice  that  the  note  has  ever  been  paid,  or  that 
payment  has  ever  been  demanded  (t). 

By  other  par-       "A  bill  of  exchange,"  says  Lord  EUenborough,  "is  nego- 
ties.  tiable,  ad  infinitum^  until  it  has  been  paid  by  or  discharged 

on  behalf  of  the  acceptor  "  {u). 

Re  issue.  ^  ^^^^  ^^  exchange,  therefore,  or  promissory  note,  unless 

paid  by  the  party  ultimately  liable,  ccm  in  general  be  re- 


(n)  In  re  Palmer,  L.  R.,  19 
Ch.  D.  409. 

(0)  Kilsby  V.  U'illiama,  5  B.  & 
Al.  816  ;  1  D.  &  R.  476. 

{p)  Cartwrighi  v.  WHliamSj  2 
Stark.  840.  This  practice  is  now 
recognized  by  the  Code,  s.  49  (6), 
as  a  notice  of  dishonour  when  the 
bill  or  note  has  really  been  dis- 
honoured. Quoere,  whether  the 
rights  against  the  other  parties 
are  not  abandoned  if  this  be  the 
method  adopted.  It  was  rarely 
used  except  by  bankers,  who  of 
course  did  not  in  such  case  credit 
the  customer  with  the  amount, 
and  are  therefore  unaffected. 

(g)  55  Geo.  8,  c.  184,  s.  19; 
Code,  s.  59. 

(r)  55  Geo.  8,  c.  184,  ss.  14,  24  ; 
and  now  38  &  84  Vict,  c  97,  s.  46. 
Until  a  bill  or  note  has  been  paid 


by  the  maker  or  acceptor,  or  on 
their  behalf,  it  has  not  discharged 
its  functions,  and  does  not  require 
a  new  stamp,  though  re-issued 
after  due,  and  after  it  has  heen 
paid  by  an  indorser.  Callow  v. 
Lavfrenee,  8  M.  &  Sel.  95. 

(*)  Lazarus  v.  Cotcie,  3  Q.  B. 
464  ;  Parr  v.  Jewell,  16  C.  B.  684  ; 
Code,  8.  59  (8). 

(0  Barlrum  v.  Caddy,  9  Ad.  k 
E.  275 ;  1  Per.  &  D.  207. 

(u)  Callow  Y.  Lawrence,  SM.k 
S.  95  ;  Hubbardy.  Jaekeon,  8  C.  & 
P.  184  ;  4  Bing.  390 ;  Jtoberts  v. 
JSden,  1  B.  &  P.  898  ;  Barirum  w. 
Caddy,  9  A.  &  E.  275  ;  Woodward 
V.  Pell,  87  L.  J.,  Q.  B.  41 ;  L.  R., 
4  Q.  B.  55,  where  an  indorser  had 
paid  the  amount  of  the  bill  and 
the  acceptor  the  costs.  Code, 
s.  59  (2). 
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issued  («).    Thus,   where  a  bill  or  note    is  paid  by  an   CHAPTBR 

indorser,  or  a  bill  payable  to  drawer's  order  is  paid  by  the 

drawer,  the  party  paying  is  remitted  to  his  former  rights, 
as  regards  the  acceptor,  maker,  or  other  antecedent  parties, 
and  may,  after  striking  out  his  own  and  subsequent  indorse- 
ments, re-issue  the  bill  or  note  (z). 

If  a  bill  or  note  be  paid  before  it  is  due,  and  is  after-  After  prema- 
wards  indorsed  over,  it  is  a  valid  security  in  the  hands  of  a  ture  payment. 
bond  flde  indorsee.  ''I  agree,"  says  Ix)rd  Ellenborough, 
"  that  a  bill  paid  at  maturity  cannot  be  re-issued,  and  that 
no  action  can  afterwards  be  maintained  upon  it  by  a  subse- 
quent indorsee.  A  payment  before  it  becomes  due,  how- 
ever, I  think,  does  not  extinguish  it  any  more  than  if  it 
were  merely  discounted.  A  contrary  doctrine  would  add  a 
new  clog  to  the  circulation  of  bills  and  notes ;  for  it  would 
be  impossible  to  know  whether  there  had  not  been  an 
anticipated  payment  of  them.  It  is  the  duty  of  bankers  to 
make  some  memorandum  on  bills  and  notes  which  have 
been  paid,  and  if  they  do  not,  the  holders  of  such  securities 
cannot  be  affected  by  any  payment  made  before  they  are 
due  "  (a). 

*    After  a  partial  payment,  at  maturity,  by  the  acceptor,  or  After  partial 
any  other  party  really  the  principal  debtor,  the  holder  P*y™®°** 
cannot  recover  of  the  acceptor  more  than  the  balance  (6). 

A  question  sometimes  arises  whether  a  bill  have  been  Where  there 
paid  or  transferred.     Though  the  holder  give  to  a  person  i«  »  doubt 
taking  up  the  bill  a  general  receipt,  importing  that  he  has  JJS^®^®'  ^^{d 
received  payment,  evidence  is  admissible  to  show  that  such  ortransfened. 
person  tiJting  up  the  bill  paid  the  money,  not  as  agent  for 
the  acceptor  or  drawer,  but  as  indorsee  (c). 

Subject  to  the  other  provisions  of  the  Ck)de,  when  a  bill  Transfer  to 

acceptor  or 

otiier  Dartv 
(sc)  The  Stamp  Act  is  untouched      Gamp.  193  ;  AUenborough  v.  Mac-  ]^Iq^ 

by  the  Code,  otherwise  bank  notes  kenaie,  25  L.  J.,  ExcL  244. 

would  be  extinguished  by  pay-  (b)  See  the  Chapter  on  Pat- 

ment,  but  under  the  Stamp  Act  ment. 

they  can  be  re-issued.  (c)  Graves  v.  Key,  3  6.  ft  Ad. 

(z)  Code,  8.  59  (2)  b.  But  313.  See  Hubbard  v.  Jackson,  4 
where  a  bill  payable  to,  or  to  the  Bing.  890  ;  1  M.  ft  P.  11  ;  and 
order  of,  a  third  person,  is  paid  Pollard  v.  Ogden,  2  E.  ft  B.  459  ; 
by  the  drawer,  he  may  recover  FUeh  v.  StUion,  5  East,  230.  Part 
against  the  acceptor  but  cannot  payment  by  a  stranger,  if  ac- 
re-issue the  bill.  Beck  v.  JCobley,  cepted  in  satisfaction,  may  be  a 
1  H.  Bla.  89,  n.  ;  Code,  &  59  (2)  discharge  of  the  whole  debt. 
a.     See  ante,  p.  177.  Welby  v.  J>rakc,  1  0.  ft  P.  230. 

(a)  Burbidge    v.    Manners^    % 

O  2 
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Transfer  for 
part  of  sum 
due. 


For  residue 
unpaid. 


or  note  is  negotiated  baok  to  the  acceptor  or  maker,  a  prior 
indorser,  or  the  drawer,  he  may  re-issue  and  further  nego- 
tiate the  bill,  but  cannot  enforce  payment  against  any  in- 
tervening party  to  whom  he  was  previously  liable  (d)  ;  but 
transfer  at  or  after  maturity  to  the  maker  or  acx>eptor  in  his 
own  right  is  a  discharge  of  the  bill  or  note. 

A  bill  or  note  cannot  be  indorsed  for  part  of  the  sum  re- 
maining due  to  the  indorser  upon  it,  if  the  limitation  of 
the  sum  for  which  it  is  indorsed  appear  on  the  indorsement 
itself  Such  an  indorsement  is  not  warranted  by  the  custom 
of  merchants,  and  would  be  attended  with  this  inconve- 
nience to  the  prior  parties,  that  it  would  subject  them  to  a 
plurality  of  actions  (c).  It  is  conceived  that  the  effect  of 
such  an  indorsement,  when  attempted,  is  to  give  the  in- 
dorsee a  lien  on  the  bill,  but  not  to  transfer  a  right  of 
action,  except  in  the  indorser's  name  (/). 

But  if  a  bill  or  note  be  indorsed  or  delivered  for  a  part 
of  the  sum  due  on  it,  and  the  limitation  of  the  transfer  do 
not  appear  on  the  instrument,  the  transferee  is  entitled  to 
sue  the  maker  or  acceptor  for  the  whole  amount  of  the  bill, 
and  is  a  trustee  of  the  surplus  for  the  transferor  (^). 

If  the  bill  have  been  partly  paid,  either  by  the  acceptor 
or  by  the  drawer,  who  for  this  purpose  is  the  agent  of  the 
acceptor  (A),  the  bill  cannot  be  indorsed  for  the  part  remain- 
ing due  (t),  at  least  if  the  indorsement  show  that. 


{d)  Ck)de,  8.  87.  The  other 
provisioiLS  seem  to  be  Rects.  59 
and  61.  His  indorsee  may,  how- 
ever, recover  against  the  in- 
tervening pai-ties  iinless  their 
indorsements  are  stmck  out.  At- 
tenborough  v.  MackenaiCf  25  L.  J. , 
Ex.  244.  And  so,  too,  a  prior 
indorser,  if  his  indorsement  were 
not  one  for  value,  but  the  in- 
dorsement back  to  him  be  such, 
can  sue  his  immediate  indorsee,  or, 
indeed,  all  subsequent  indorsees, 
until  there  have  been  an  indoi*se- 
ment  for  value.  Wilkinson  v. 
Unwin,  7  Q.  B.  D.  636.  By  sect. 
61,  if  the  acceptor  or  maker  be- 
come holder  in  his  own  right  at 
or  after  maturity,  the  bill  or  note 
is  discliarged  ;  impliedly,  there- 
fore, it  will  not  be  so  if  he  be  not 
holder  in  his  own  right,  but  only 
as  assignee,  or  trustee,  or  executor. 
(«)  nawkins  v    Cardy,  1  Loixl 


Kaym.  360 ;  Code,  s.  32  (2). 

(/)  So  held  in  America.  See 
Byles  on  Bills,  6th  American 
edition,  p.  278.  Such  an  indorse- 
ment does  not  operate  as  a  nego- 
tiation, sect  32  (2),  hence  the 
intended  indorsee  is  not  a  holder, 
sect  81  (1).  Still  a  man  having 
a  lien  is  a  holder  for  value  pro 
tanto,  sect.  27  (8). 

(gr)  Reid  v.  Fumival^  1  C.  &  M. 
538  ;  5  C.  &  P.  499.  The  Code, 
s.  32  (2),  expressly  uses  the  phruse 
"purports.'  Hence  a  bill  or 
note  payable  by  instalments,  can- 
not be  indorsed  for  one  or  more 
only  of  the  instalments  if  that 
appear  on  the  indorsement 

(h)  Bacon  v.  Searles,  1  Hen.  Bl. 
88. 

(i)  Hawkins  v.  Cardy,  ]  Lord 
Raym.  860  ;  Carth.  466  ;  Johnson 
V.  Kennion,  2  Wils.  262  ;  Code,  s. 
32  (2). 
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When  the  holder  of  a  bill  or  note  absolutely  and  uncon-    CHAPTER 
ditionallyy  at  or  after  ita  maturity,  renounces  his  rights       ' 
against  the  acceptor  or   maker,  the  bill   or  note   is  <li8- After  release, 
charged. 

The  renunciation  must  be  in  writing  unless  the  bill  or 
note  be  delivered  up  to  the  acceptor  or  maker. 

So,  too,  any  party  to  a  bill  or  note  may  be  released  by 
the  holder  before,  at,  or  after  maturity,  but  such  party  will 
still  remain  liable  to  an  indorsee  for  value  before  maturity, 
and  without  notice  (Jc). 

The  holder  cannot  transfer  after  action  brought^  so  as  to  After  action 
enable  his  transferee  to  sue  also,  provided  the  latter  were  brought, 
aware  that  the  first  action  had  been  commenced  {IV    But 
if  the  transferee  had  no  notice,  the  transfer  is  good  (m). 

Where  a  negotiable  instrument  is  transferred  abroad,  by  Transfer  in  a 
a  mode  of  transfer  valid  here,  but  invalid  there,  or  vice  *o™ip 
versd^  a  question  may  arise  as  to  the  validity  to  be  attri-  ^^^  ^' 
buted  to  such  a  transfer  in  our  Courts.     The  general  rule 
of  law  on  this  subject  is,  that  a  contract  is  to  be  governed 
by  the  law  of  the  country  where  it  is  made  or  where  it  is 
to  be  performed,  but  the  remedy  is  to  be  moulded  by  the 
law  of  the  country  where  it  is  sought  (n).     A  bill  is  to 
be  considered  as  made  in  the  country  where  it  is  to  be 
paid  (o). 

The  subject,  however,  will  be  considered  more  in  detail 
in  the  subsequent  Chapter  on  Foreign  Bills  and  Forbion 
Law. 

After  the  death  of  the  holder  his  personal  representatives  After  holder's 

death. 


(k)  Dod  V.  Edwards,  2  C.  &  P. 
602.     Code,  s.  62. 

{I)  Marsh  V.  Newell,  1  Tatint. 
109  ;  Jones  v.  Lane,  2  Y.  &  C. 
281.  Bat  it  should  seem  from  a 
recent  decision  in  the  Qaeen's 
Bench  that  this  defence  could  not 
be  raised  by  plea,  and  that  the 
defendant's  course  was  to  apply 
to  the  equitable  jurisdiction  of 
the  Court,  although  Mr.  Baron 
Alderson,  in  Jones  v.  Ixine,  8*  mis 
to  have  thought  otherwise.  I'eu- 
ters  r.  Tovmsend,  83  L.  J.,  Q.  B. 
801.  In  America  it  has  been  held 
that  a  judgment  extinffuishes  the 
negotiable  quality  of  a  note. 
Byles    on    Bills,    6th    American 


edition,  p.  270. 

(m)  Colombier  v.  Slim,.K,  B. 
T.  T.,  12  Geo.  3  ;  Chit.  9th  ed. 
217. 

(n)  See  the  authorities  collected 
in  Trinibyy.  Vignur,  1  Bing.N.C. 
151;  4  M.  &S.  695;  6  C.  &  P. 
25. 

{0)  Code,  8.  72  (6).  Though  in 
general  the  law  of  the  country 
where  a  contract  is  made  governs 
tlie  interpretation  of  the  contract, 
yet  where  an  inland  bill  is  in- 
dorsed abroad,  the  indorsement 
may,  as  regards  the  payer,  be 
interpreted  according  to  the  law 
of  the  United  Kin^om.  Sub- 
sect  2,  proviso. 
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GHAPTSB  should  transfer  (p).     Bat  where  indorsement  is  necessary, 
^^*        and  the  testator  has  only  written  his  name  on  the  bill  with- 
out delivery,  the  executor  cannot  complete  the  indorsement 
by  mere  delivery  {<j). 


After  bis 
bankraptcy. 


After  mar- 
riage. 


After  the  holder's  bankruptcy  his  trustees  should  trans- 
fer (r),  unless  the  bankrupt  were  merely  agent  or  trustee. 
For  tiie  Bankrupt  Laws  have  no  operation  on  any  property 
in  the  possession  of  the  bankrupt^  unless  he  have  therein  a 
beneficial  interest. 

The  "husband  of  a  married  woman,  who  acquired  a  right 
to  a  bill  or  note  given  to  the  wife,  either  before  or  during 
marriage,  should  indorse  (<). 


B^  a  deposit  Bankers  have  a  general  lien  on  all  securities  for  money 
with  a  banker,  ^hich  are  deposited  with  them,  as  bankers,  in  the  way  of 
their  business,  and  therefore  a  lien  even  as  against  the  true 
owner,  on  bills  and  notes  payable  to  bearer,  or  on  Exchequer 
bills,  although  the  customer  who  deposited  them  was  not 
the  real  owner,  and  had  no  authority  to  give  a  lien  (<) ;  but 
not  on  Exchequer  bills  which  may  happen  to  be  delivered 
to  them  merely  for  the  purpose  of  receiving  the  interest  and 
exchanging  them  for  new  ones  (u). 


Banker^s  re- 
Bponnibilitj 
for  safe 
ciutodj. 


A  doubt  has  been  raised  as  to  the  responsibility  of  a 
banker  for  securities  intrusted  to  him  by  a  customer  for  safe 
keeping,  on  the  ground  that  the  banker,  being  a  gratuitous 
bailee,  is  only  liable  for  gross  negligence  (v). 

But  it  is  conceived  that  a  banker  in  such  cases  can  hardly 
be  regarded  as  acting  gratuitously  for  his  customer,  such 
custody  being  an  inducement  held  out  to  attract  customers, 
by  the  use  of  whose  balances  the  banker  is  paid.  This  view 
seems,  moreover,  to  be  in  accordance  with  the  most  recent 
case  on  the  subject  {to). 


i^p)  See  ante,  Chapter  V.,  Exic- 
CUTORS,  and  as  to  the  qnestiou 
whether  one  of  sevend  executors 
can  indorse. 

{q)  Bromajge  r,  Lloyd,  1  £zch. 
82.  The  bill  or  note  belongs  to 
the  estate,  and  not  to  the  in- 
tended indorsee. 

(r)  See,  however,  CoJien  v. 
Miichsll,  25  Q.  B.  D.  266 ;  and 
Chapter  on  Bankruptcy. 

(«)  See  ante,  Chapter  Y.  A 
married  woman  now  can  hold 
property  and  deal   with   it  as  if 


she  were  a  feme  sole;  hence  she 
alone  can  now  indorse  if  it  be 
part  of  her  separate  estate. 

{t)  BameU  v.  JBrandao,  6  M.  <6 
O.  680  ;  London  C,  Bank  o/Aua- 
tralia  v.  While,  L.  B.,  4  Chan. 
Ap.  176. 

(u)  BameU  v.  Brandao,  8  C.  B. 
619,  Dom.  Proc. 

(v)  Oiblin  y.  McMullen,  L.  R. 
2  P.  C.  317,  where,  however,  it 
should  be  observed  that  the  cus- 
tomer himself  kept  the  key. 

{w)  Johnstone's  case,  40  L.  J. 
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Where  chattels  are  pledged  as  security  for  a  debt  pay-   CHAPTER 
able  at  a  day  prefixed,  the  pledgee  has  at  common  law  on 


XII. 


de&ult  of  his  debtor,  and  after  giving  notice  to  redeem,  a  Transfer  by 
right  to  sell  the  pledge  and  reimburse  himself  (a?).  waj  of  pledge. 

This  power  of  sale  extends  not  only  to  a  pledge  of  chat* 
tels,  but  to  a  pledge  of  stock  or  annuities  (y). 

The  rule  of  the  civil  law  is  in  substance  the  same.  ''  Yen- 
duntur  pignora  simul  atque  solutionis  dies  venit,  et  debitor 
legitime  modo  interpellatus,  sine  justll  caus&  cessat "  (z). 

But  a  mere  pledge  of  negotiable  paper  does  not,  it  is 
conceived,  confer  a  power  of  sale.  For  the  pledgee  is 
trustee  of  the  rights  and  obligations  of  the  holder.  He 
cannot  transfer  his  trust,  but  must  preserve  his  remedies 
and  collect  payment  from  the  parties  liable  at  maturity. 
His  transfer,  though  it  may  confer  title,  will  not  exonerate 
himself(a). 

As  to  the  effect  of  an  action  in  trover  in  transferring  the  ^y  action  in 
property  in  a  bill,  see  post,  p.  402,  and  the  Chapter  on  *^^**''' 
"  Action." 

The  words  goods  and  chattels,  or  either  of  them,  in  a  By  will, 
testamentary  instrument,  will  pass  all  the  personal  estate 
of  the  testator,  including  choses  in  action,  such  as  bills  and 
notes.  But,  where  the  bequest  is  of  all  goods  and  chattels 
in  a  particular  place,  bills  and  notes  in  general  do  not  pass. 
But  it  has  been  considered,  that  such  notes  as  are  commonly 
treated  as  money  will  pass  (6). 

It  may  not  be  useless  to  subjoin  a  few  words  as  to  the  Donatio 
extent  to  which  bills  or  notes  may  be  the  subjects  of  ^, '"^ortit  cauta. 
donatio  mortis  catisd  (c). 


Chan.  286  ;  Bamett  v.  Brandao, 
6  M.  k  G.  680  ;  3  C.  B.  519,  Dom. 
Proc. ;  which  last-mentioned  case, 
it  may  be  observed,  was  not 
brought  before  the  notice  of  the 
Court  in  Oiblin  v.  McMulUn, 
snpra. 

Bankers  are,  of  conrae,  respon- 
sible for  the  care  of  their  own 
clerks  and  servants. 

(a;)  Tucker  v.  WUaon,  1  P. 
Wms.  261 ;  1  Bro.  P.  C.  494,  iu 
error ;  Pigott  v.  Chihley,  16  C.  B., 
K.  S.  701  ;  2  Kent's  Com.  805 ; 
MaHin  y.  Beed,  81  L.  J.,  C.  P. 
126. 

(y)  Tucker  T,  fTt^sfm,  ubi  sup. ; 


LockvDood  y.  Ewer,  2  Atkins,  308. 

(z)  Doctrina  pandectarum,  cap. 
6,  s.  818. 

(a)  See  2  Kent* s  Com.  802,  805 ; 
AppUton  y.  Donaldson,  8  Bnr. 
881 ;  Browne  y.  Ward,  8  Duer. 
860. 

(6)  StuaH  v.  BtUe,  11  Yes.  662  ; 
and  in  Dom.  Proc.  1  Dow.  78 ; 
see  1  Roper  on  Leg.  224,  8rd  ed.  ; 
2  WiiiS.  on  Ezors.  648  and  942, 
3rd  ed. 

(c)  See  farther  on  this  subject 
the  profound  work  of  the  late 
Mr.  Justice  WilliamB  on  Exe- 
cutors. 
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The  law  on  this  subject  is  entirely  derived  from  the  civil 
law.  But  the  Digest  and  the  commentators  distinguish 
between  several  species  of  donatio  ftwrtit  cattsd^  and  in  a 
manner  very  unsatisfactory  (d),  A  donatio  mortis  catud  is 
thus  defined  in  the  Institutes  :  Mortis  causd  donatio  est^ 
quce  propter  mortis  fit  suspicionem,  cum  quis  ita  donatj  ut 
si  quid  humanitus  ei  contigisset,  haheret  is  qui  accipit ;  sin 
autem  supervixisset,  is  qui  donavit  reciperet^  vel  si  eum 
donationis  poenituissetj  aut  prior  decesserit  is,  cui  donatum 
sit,  ♦  ♦  ♦  ♦  ♦  Et  in  summ/l,  mortis  causd  donatio 
estt  cum  TMLgis  quis  se  velit  habere,  qiuim  eum  cui  donat, 
mcLgisque  eum  cui  donat,  quam  keredem  suum.  But,  as  now 
understood  in  the  law  of  England,  a  donatio  mortis  causd  is 
a  conditional  gift  by  the  donor  in  contemplation  of  death  (e), 
to  take  eflfect  in  the  event  of  death  (/).  The  result  of  the 
cases  seems  to  be,  that  a  bond  ( g),  or  a  policy  of  insurance  {h), 
a  deposit  note,  or  a  bank  note,  or  bill  of  exchange,  or  pro- 
missoiy  note,  specially  indorsed  to  the  donee  or  made  or 
become  payable  to  bearer,  may  be  the  subjects  of  a  donatio 
mx/rtis  causd  (t),  and  that  the  delivery  of  a  bond  with  mort- 
gage deeds  will  impose  a  trust  upon  the  real  and  personal 
representatives  in  favour  of  the  donee  (k).  But  a  cheque 
drawn  by  the  donor  upon  his  own  banker,  cannot  be  the 
subject  of  a  donatio  mortis  causd,  because  the  death  of  the 
drawer  is  a  revocation  of  the  banker's  authority  to  pay  {I). 


{d)  See  the  judgment  of  Lord 
Hardwicke,  in  Ward  v.  Turner, 
2  Vcfl.  481 ;  and  of  Lord  Roslyn, 
in  Tate  v.  Hilbert,  2  Ves.  jun. 
111. 

(e)  Duffield  v.  JElujes^  1  Bligh, 
N.  S.  530 ;  MUler  v.  Miller,  8  P. 
Wins.  356.  See  the  opinion  of 
Eyre,  C.B.,  in  Blount  v.  Barrow, 
1  Ves.  jun.  546  ;  but  the  c^naliii- 
cation  as  to  last  illness  is  not 
found  in  the  report  of  the  case. 
4  Bro.  C.  C.  72.  See  1  Roper  on 
LeffBcies,  3rd  ed.  ;  and  Williams 
on  Executors,  3rd  ed.  609. 

(/)  Delivery  to  an  agent  of  the 
donee  will  be  good,  but  not  to  a 
mere  agent  of  uie  donor.  Farqu- 
haraon  v.  Cave,  2  Coll.  356  ;  Powell 
V.  Hellimry  28  L.  J.,  Chan.  365  ; 
26  Beav.  261.  A  mere  symboli- 
cal delivery  will  not  suffice.  Ward 
V.  Turner,  supra.  There  must  be 
an  actual  delivery.  Bunn  v. 
Martham,  7  Taimt  227  ;  2  Mar- 
shall, 532  ;  TaU  v.  ffilbei-f,  2  Yea. 


jun.  120 ;  Irons  v.  Smallpieee,  2 
B.  k  Al.  553. 

{g)  Snellffrove  v.  Baily,  3  Atk. 
80.  Rut  not  railway  stock,  Moon 
V.  Moon,  L.  K.,  18  Eq.  474. 

(h)  WiU  V.  Amu,  30  L.  J., 
Q.  B.  318. 

(i)  Drury  v.  Smith,  1  P.  Wms. 
405  ;  Miller  v.  MilUr,  3  P.  Wms. 
866  ;  MacdmuUd  r,  Maedonald, 
16  C.  o.  S.  Ca.  768,  S.  C.  ;  Duffin 
V.  Duffin,  44  Ch.  D.  76,  where 
the  donatio  of  a  deposit  note  was 
not  invalidated  by  there  being  the 
donor's  own  cheque  on  the  form 
at  the  back. 

{k)  Duffield  V.  Ehoes,  1  Bligh, 
409. 

{I)  Unless  cashed,  or  it  seems 
presented  for  payment  in  the  life- 
time of  the  donor.  Bromley  v. 
Brunton,  L.  R.,  5  Eq.  275  ;  Bouts 
V.  Ellis,  17  Beav.  121 ;  4  De  G., 
M.  k  6.  249  ;  Powell  v.  Bellicar, 
28  L.  J.,  Chan.  355  ;  26  Beav. 
261  ;   Ifnn'ff   v.  Aaye,  L.  R.,  5 
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No  more,  it  is  conceived,  would  be  the  gift  of  an  I  0  U  (m).  CHAPTEB 
And  negotiable  instruments,  which  are  commonly  treated  as 
money  for  other  purposes,  may,  like  money,  pass  as  donor 
tiones  mortis  causd  {n).  The  Courts  lean  against  this  sort 
of  disposition.  "Improvements  in  the  law,"  says  Lord 
Eldon,  "or  some  things  which  have  been  considered  im- 
provements, have  been  lately  proposed,  and,  if,  among 
those  things  called  improvements,  Uiis  donatio  mortis  oausA 
was  struck  out  of  our  law  altogether,  it  would  be  quite 
as  well"(o).  Yet  it  has  since  been  thrice  held  that  a 
promissory  note  payable  to  order  and  not  indorsed  may 
pass  as  a  donatio  m,ortis  causd  and  so  too  an  unindorsed 
cheque  (p). 

A  donatio  mortis  causd  may  be  made  subject  to  a  condition 
or  trust  (q). 

A    donatio  mortis  causd  resembles  a  legacy  in  these  How  it 
respects  ;  that  it  is  revocable  during  the  life  of  the  donor,  resembloB  a 
that  it  is  subject  to  debts  on  a  deficiency  of  assets  (r),  that  ^*8*^' 
it  is  liable  to  legacy  duty  («),  and  that  it  may  be  made  to 
the  donor's  wife. 

It  differs  from  a  legacy  in  these  other  respects  ;  that  it  How  it  differs 
does  not  require  probate,  and  that  although  it  be  of  a  ^^  ^  legacj. 
specific  chattel,   yet  the  executor's  assent  is   not  neces- 
sary (t). 


Eq.  198  ;  Beak  r.  Beak,  L.  B.,  18 
£q.  489  ;  41  L.  J.  470  ;  Bylee  on 
Bills,  6th  Americaa  edition,  p.  45. 
A  distinction  has  been  held  to 
exist  between  cheques  payable  to 
order  and  those  payable  to  bearer ; 
the  former  being  held  capable  of 
being  subjects  of  a  donatio  mortis 
catisd.  Bolls  v.  Pearce^  L.  R.,  5 
Chan.  D.  780  ;  In  re  Mead,  L.  R., 
15  Chan.  D.  651.  It  must  be  ob- 
served, however,  that  the  sect  75 
of  the  Code  apparently  includes 
both,  as  the  words  are  **  the  duty 
and  authority  of  a  banker  to  pay 
a  cJitque  are  determined  by  notice 
of  his  customer's  death. " 

(m)  Tatev.JIilberty  2Ves.jun. 
Ill ;  4  Bro.  C.  C.  286.  For  a 
cheque  imports  immediate  pay- 
ment ;  but  a  cheque  to  buy  mourn- 
ing has  been  held  to  be  the  sub- 
ject of  a  cUnuUio  mortis  catisd. 
Lawson   v.   Lairsnn,   1   P.  Wms. 


441  ;  but  see  2  Ves.  juM.  121  ;  see 
also  as  to  cheques,  BotUs  v.  Ellis, 
4  De  G.,  M.  k  G.  249. 

(7i)  See  Ranklin  v.  Weffudin, 
27  Beav.  809;  29  L.  J.,  Chan. 
828  ;  Feal  v.  Veal,  27  Beav.  803  ; 
29  L.  J.,  Chan.  321. 

(0)  DuJUld  V.  Elujes,  1  Bligh, 
688,  A.D.  1827 ;  7  Taunt.  221. 

ip)  Veal  V.  Vecd,  29  L.  J., 
Chan.  821  ;  27  Beav.  808  ;  Bank- 
lin  V.  Weguelin,  ibid.  309  ;  In  re 
Mead,  15  Chaa.  Div.  661  ;  CU- 
ments  v.  Cheeaman,  27  CL  D. 
631  ;  54  L.  J.  158. 

{q)  Blotmt  V.  Burrow,  4  Bro. 
C.  C.  72  ;  Hills  v.  Bills,  10  L.  J., 
Exch.  440  ;  8  M.  &  W.  401. 

(r)  Smith  v.  Caren,  1  P.  Wms. 
406. 

(»)  8  &  9  Vict.  c.  76  ;  44  Vict. 
c.  12,  s.  88. 

{t)  Thompson  v.  Hodgson,  2 
Stra.  777. 


202 


j?Van*/<r. 


CHAPTER 
XII. 


EzecntioD. 


Larceny. 


A  donatio  mortis  cavad  differs  from  a  gift  inter  vivos  in 
these  respects.  It  is  revocable.  It  may  be  made  to  a  man's 
wife ;  and  it  may  be  of  a  bond  or  mortgage  deed,  though 
neither  the  debt  would  have  passed  at  law,  nor  equity  have 
converted  the  donor  into  a  trustee. 

Neither  the  Wills  Act,  I  Vict.  c.  26,  nor  the  44  Vict.  c.  12, 
abolished  donationes  mortis  catLsd  (u). 

Bills  or  notes  could  not  at  common  law  be  taken  in  exe- 
cution, at  the  suit  of  a  subject ;  nor,  if  taken,  could  the 
sheriff  or  his  assignee  acquire  a  title  against  the  other 
parties  to  the  instrument,  they  being  only  assignable  by 
the  custom  of  merchants,  in  the  way  of  ordinary  mercantile 
transfer.  And  such  as  more  nearly  resemble  money  than 
securities,  as  bank  notes,  were,  like  money,  not  subject  to 
be  taken  in  execution  {x). 

But  now  by  the  1  &  2  Vict,  a  110,  s.  12,  money,  bank 
notes,  cheques,  bills,  and  promissory  notes,  with  all  other 
securities  for  money,  may  be  seized  under  a  writ  of  fieri 
facias.  The  sheriff  is  to  deliver  the  money  and  bank  notes 
to  the  execution  creditor,  and  is  to  receive  payment^  or  to 
sue  in  his  own  name,  being  indemnified  by  the  plaintiff, 
on  the  cheques,  bills,  or  notes. 

But  if  the  creditor,  before  receiving  payment,  proceeded 
against  the  person  of  the  defendant,  he  forfeited  the  benefit 
of  the  security  (y). 

Bills  and  notes  are  liable  to  be  seized  under  an  ex- 
tent (z). 

Bills  or  notes  are  not  the  subjects  of  larcen^  at  the  com- 
mon law ;  for  it  is  said,  that  bills  or  notes  are  choses  in 
action,  and  a  chose  in  action  cannot  be  stolen  (a).     But  by 


(u)  Mocre  v.  Dcaion,  4  De  G. 
k  Smale,  619. 

(aj)  Frauds  v.  Nasky  Rep.  temp. 
Hardwicke,  53  ;  Knight  y.  Criddle, 
9  East,  48  ;  Fieldhouae  v.  Orqfl,  4 
East,  510. 

(y)  Sect.  16. 

(2)  West,  27,  28 ;  164-5. 

(a)  As  a  general  mle  a  piece 
of  paper  or  parchment,  whether 
blank  or  inscribed  with  any  cha- 
racters, is  the  subject  of  larceny. 
But  there  are  at  common  law  two 
exceptions,  first,  a  muniment  of 
title  to  land,  which,  it  is  held, 
savours  of  the  realty.  Secondly, 
a  written  paper,  which  is  mere 


evidence  of  a  right,  resting  in 
contract  only,  like  a  bill,  note, 
bond,  or  executory  agreement. 
A  reason  given  in  both  these 
cases  is  this,  tliat  the  documents 
are  of  no  use  to  any  but  the 
owner,  and  therefore  are  not  in 
danger  of  being  stolen.  On 
which  it  has  been  well  remarked, ' 
that  *'if  I  steal  a  skin  of  parch- 
ment worth  Is,  it  is  felony,  but 
when  it  has  10,000Z.  added  to  its 
value  by  what  is  written  upon  it, 
then  it  is  no  offence  to  take  it 
away."  Bex  v.  Westbeer,  2  Stra. 
1133.  These  exceptions  are  pal- 
pably capricious   and  unreason- 
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the  24  &  25  Vict.  c.  96,  s.  27,  the  stealing  of  any  bill, 
note,  warrant,  or  order  for  the  payment  of  money,  is  made 
felony,  of  the  same  nature,  and  in  the  same  degree,  and 
punishable  in  the  same  manner,  as  larceny  of  any  chattel  of 
like  value  with  the  money  due  on  the  security.  A  con- 
viction for  the  theft  or  receiving  does  not  divest  a  holder 
in  due  course  of  his  title  to  a  negotiable  instrument  that 
had  been  stolen  (6). 


CHAPTBB 
XII. 


The  embezzlement  of  bills  or  notes  by  clerks  or  servants  Embezzle- 
is  felony  (c).  ment. 

The  embezzlement  of  bills  or  notes  by  agents,  not  being 
clerks  or  servants,  or  the  selling,  negotiating,  or  pledging 
them,  in  violation  of  the  purpose  for  which,  by  a  written 
direction,  they  were  intrusted,  and  the  disposing  of  them 
for  the  agent's  own  benefit,  is  a  misdemeanour  subjecting  to 
penal  servitude  (cQ. 

Where  a  man  is  both  entitled  and  liable  on  the  face  of  a  Effect  of  a 
bill,  or  liable   to  contribute,  though   his  liability   do  not  transfer  in 
appear  on  the  face  of  the  instrument,  he  cannot  sue.     But  jemoving 
the  technical  difficulty  may  be  removed  by  indorsement  or  difficulties  in 
transfer  (e),  before  the  bill  is  due.  suing. 

Eighthly,  as  to  the  circumstances  under  which  equity  Joiiadiction 
would  restrain  negotiation.     A  Court  of  Equity  would  in-  of  Conrt  in 
terpose  to  restrain  the  negotiation  of  a  bill  unduly  obtained;  restraining 
for  the  defence  at  law  might  not  be  available  as  against  an  ^^^  ^ 
innocent  indorsee  for  value,  or  time  may  destroy  the  evi- 
dence (/) ;  and  would,  on  equitable  terms,  decree  a  bill  void 


able,  and  are  not  to  be  extended. 
Therefore,  it  has  been  held,  that 
a  pawnbroker's  ticket  may  be  the 
subject  of  larceny.  Rtg,  v.  MoT' 
rtson,  28  L.  J.  210,  Miu;.  Ca. 

(6)  Chicht^^  y.  HUl,  62  L.  J., 
Q.  B.  160. 

(c)  24  &  25  Vict.  c.  96,  s.  68. 

((2)  24  ft  25  Yict  c.  96,  s.  75. 

\e)  See  Steele  v.  Hamur,  16 
L.  J.,  Exch.  217 ;  14  M.  A  W. 
831,  and  4  Exch.  1,  in  error,  and 
ante. 

(/)  Bromley  r,  Holland^  7  Ves. 
20,  418 ;  Bishop  of  Winchester  r. 
Foumier.  2  Yes.  jun.  488  ;  8  Yes. 
757  ;  9  Yes.  855.    As  to  the  par- 


ties to  the  suit,  see  ToUy  v.  Carlor^ 
1  Younge,  878.  But  the  Court 
will  not  order  a  bill  to  be  de- 
livered up  unless  the  plaintiff 
has  a  riffht  to  the  possession, 
and  the  defendant's  detention  of 
the  bill  is  inequitable.  Jones  v. 
Lansy  8  Y.  &  C.  281.  In  Thrdfall 
y.  LwrU^  7  Sim.  627,  a  demurrer 
was  allowed  to  a  bill  for  the  de- 
livery up  of  a  bill  of  exchange, 
the  amount  of  which  the  defen- 
dant had  recovered  at  law,  and 
had  received  from  the  plaintiff; 
but  see  Pinkus  y.  Peters^  6  Jurist, 
481. 
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^^XT?'^^    in  its  creation,  or  unduly  obtained,  to  be  delivered  up  to  be 
^'         cancelled  {g\  and  in  all  the  Courta  this  equitable  jurisdic- 


tion now  prevails  (A). 

ig)  2  Vea.  jun.  488 ;  7  Ves. 
418  ;  2  Yes.  k  Beam.  302  ;  Mack- 
toorth  y.  Marshall,  3  Sim.  368  ; 
Oabaldiston  v.  Simpaon,  18  Sim. 
618.  So  where  the  name  of  the 
payee,  as  indorser,  was  forged,  a 
oond  Jtde  holder  was  restrained 


from  soing  the  acceptor,  and  the 
Court  directed  the  hill  to  be  dfl- 
liyered  up  to  be  cancelled.  Ss' 
daile  r.  La  Nouze,  1  Y.  ft  C.  894 ; 
Jones  T.  Lane^  8  Y.  ft  C.  281. 

{h)  See  post,  Chap,  on  Actiok, 
at  p.  402. 
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It  is  in  all  cases  advisable  for  the  holder  of  an  unaccepted 


CHAPTER 
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bill  to  present  it  for  acceptance  without^  delay  ;  for,  in  case  -Ajdvieable  in 
of  acceptance,  the  holder  obtains  the  additional  security  of  *  ^^*^* 
the  acceptor,  and,  if  acceptance  be  refused,  the  antecedent 
parties  become  liable  immediately.  It  is  advisable,  too,  on 
account  of  the  drawer,  for,  by  receiving  early  advice  of 
dishonour,  he  may  be  better  able  to  get  his  effects  out  of 
the  drawee's  hands. 

But  presentment  for  acceptance  is  not  necessary  in  the 
case  of  a  bill  payable  at  a  certain  period  after  date.  It  is 
said,  however,  that  it  is  incumbent  on  a  holder  who  is  a 
mere  agent,  and  on  the  payee,  when  expressly  directed  by 
the  drawer  so  to  do,  to  present  the  bill  for  acceptance  as 
soon  as  possible  ;  and  that,  for  loss  arising  from  the  neglect, 
the  payee  must  be  reponsible,  and  the  agent  must  answer  to 
his  principal  (a). 

Where  a  bill  is  drawn  payable  at  a  certain  period  after  When  necea> 
sight,  presentment  for  acceptance  is  necessary,  in  order  to  ^^J* 
iiz  the  maturity  of  the  instrument  (6). 

Where  a  biU  expressly  stipulates  that  it  shall  be  pre- 
sented for  acceptance,  or  is  drawn  payable  elsewhere  than 
at  the  residence  or  place  of  business  of  the  drawee,  it  must 


(a)  Chit.  9th  ed.  287 ;  Poth. 
128 ;  Marius,  46. 

{b)  *•  After  sight"  on  a  bill, 
means  after  acceptance  (or  pro- 
test for  non-acceptance),  not  a 
mere  private  exhibition  of  the 
bill  to  the  drawee.     Campbell  v. 


Frenehy  6  T.  B.  212.  On  a  note 
it  means  that  the  note  must 
again  be  exhibited  to  the  maker, 
nolmes  v.  Kerriaon,  2  Tannt.  323, 
as  a  condition  precedent  to  his 
liability. 
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Presentment  /or  Acceptance, 


Xm^^   be  presented  for  aoceptance  before  it  can  be  presented  for 

*       payment 

In  no  other  case  is  presentment  for  acceptance  necessary 
in  order  to  charge  any  party  to  the  bill  (c). 


When  to  be 
made. 


Subject  to  the  other  provisions  of  the  Code,  when  a  bill 
payable  after  sight  is  negotiated,  the  holder  must  either 
present  it  for  acceptance,  or  negotiate  it,  within  a  reason- 
able time  ;  if  he  do  not  do  so,  the  drawer  and  all  indorsers 
prior  to  that  holder  are  discharged :  what  time  is  reason- 
able depends  upon  the  nature  of  the  biU,  the  usage  of  trade 
with  respect  to  similar  bills,  and  the  facts  of  the  particular 
case  {d). 

Plaintiff  on  Friday  the  9th  at  Windsor,  twenty  miles 
from  London,  received  a  bill  on  London,  at  one  month 
after  sight,  for  100^.  There  was  no  post  on  Saturday.  It 
wcus  presented  on  the  Tuesday.  The  jury  thought  it  was 
presented  within  a  reasonable  time,  and  the  CSourt  con- 
curred (e), 

A  bill  drawn  by  bankers  in  the  country  on  their  corre- 
spondenta  in  London,  payable  after  sight,  was  indorsed  to 
the  traveller  of  the  plaintifis.  He  transmitted  it  to  the 
plaintiffs  after  the  interval  of  a  week,  and  they,  two  days 
afterwards,  transmitted  it  for  acceptance.  Before  it  was  pre- 
sented to  the  drawees,  the  drawer  had  become  bankrupt ; 
the  drawees,  consequently,  refused  to  accept  Had  the  bill 
been  sent  by  the  traveller  to  the  plaintiffs,  his  employers, 
as  soon  as  he  received  it,  they  would  have  been  able  to  get 
it  accepted  before  the  bankruptcy.  *'  This  is/'  says  Lord 
Tenterden,  "  a  mixed  question  of  law  and  fact ;  and,  in  ex- 
pressing my  own  opinion,  I  do  not  wish  at  all  to  withdraw 
the  case  from  the  jury.  Whatever  strictness  may  be  required 
with  respect  to  common  bills  of  exchange,  payable  after 
sight,  it  does  not  seem  unreasonable  to  treat  bills  of  this 
nature,  drawn  by  bankers  on  their  correspondents,  as  not 
requiring  immediate  presentment,  but  as  being  retainable 


(e)  Code,  s.  89  (8).  When  the 
holder  of  a  bill  drawn  pavable 
elsewhere  than  at  the  residence 
or  place  of  business  of  the  drawee, 
has  not  time  with  reasonable  dili- 
gence to  present  for  acceptance 
before  the  day  it  falls  dne,  the 
delay  caused  by  presenting  for 
acceptance  before  presenting  for 
payment  is  excused,  and  the 
drawers  and  indorsers  are  not  dis- 
charged.    Co<?e,  s.  89  (4). 


(cC)  Code,  8.  40.  The  other 
provisions  seem  to  be  those  re- 
lating to  excuse  of  presentment. 
See  s.  41  (2) ;  Muilman  v. 
lySgumo,  2  H.  Bla.  565  ;  Fry  v. 
RiU,  7  Taunt.  395  ;  ShtUe  t. 
BolnTU,  1  M.  &M.  188  ;  8  C.  &P. 
80  ;  Mdlish  v.  Ravydun^  9  Bing. 
416  ;  2  M.  &  S.  570  ;  Hamehum 
v.  Radakissen^  9  Moore,  P.  C.  46. 

(<?)  Fry  V.  Hill,  7  Taunt.  395. 
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by  the  holders  for  the  purpose  of  using  them,  within  a  CHAPTEB 
moderate  time  (for  indefinite  delay,  of  course,  cannot  be  al-  ^^^' 
lowed),  as  part  of  the  circulating  medium  of  the  coimtry." 
The  jury  concurred  with  his  Lordship,  that  the  delay  was 
not  unreasonable  (/).  Where  the  purchaser  of  a  bill  on 
Kio  Janeiro,  at  sixty  days'  sight,  the  exchange  being  against 
him,  kept  it  nearly  five  mentis,  and  the  drawee  failed  before 
presentment,  it  was  held,  that  the  delay  was  not  unreason- 
able. "The  bill,"  says  Tindal,  C.J.,  "must  be  forwarded 
within  a  reasonable  time  under  all  the  circumstances  of  the 
case,  and  there  must  be  no  unreasonable  or  improper  delay. 
Whether  there  has  been,  in  any  particular  case,  reasonable 
diligence  used,  or  whether  unreasonable  delay  has  occurred, 
is  a  mixed  question  of  law  and  fact,  to  be  decided  by  the 
jury,  acting  imder  the  direction  of  the  Judge,  upon  the 
particular  circumstances  of  each  case  "  {g). 

But  where  a  bill,  payable  after  sight,  was  drawn  in  dupli- 
cate on  the  ]f2th  of  August,  in  Newfoundland,  and  not  pre- 
sented for  acceptance  in  London  till  November  16,  and  no 
circumstances  were  proved  to  excuse  the  delay,  it  was  held 
unreasonable  (A),  the  Court  laying  some  stress  on  the  fact 
that  the  bill  was  drawn  in  sets. 

Presentment  must  be  made  by  or  on  behalf  of  the  holder  y^^i  jg  ^ue 
to  the  drawee,  or  his  duly  authorized  agent  (t),  at  a  reason-  pi^sentment 
able  hour  (y),  on  a  business  day  {k)^  before  the  bill  is  over- 
due. 


(/)  ShtOeY,  Eobins,  1  M.  AM. 
183  ;  8  C.  &  P.  80. 

(g)  Mellish  y.  Batodont  9  Bing. 
416  ;  2  M.  &  Sc.   670. 

(h)  Straker  v.  Chrahaw,  4  M.  & 
W.  721. 

(i)  Where  the  holder's  servant 
called  at  tlie  drawee's  residence, 
and  showed  the  bill  to  some  per- 
son in  the  drawee's  tanyard,  who 
refused  to  accept  it,  bnt  the  wit- 
ness did  not  know  the  drawee  by 
sight,  nor  could  he  swear  that 
the  person  to  whom  he  offered 
the  bill  was  the  drawee  or  repre- 
sented himself  to  be  so,  Ix)rd 
EUenborough  held,  "  The  evi- 
dence here  offered  proves  no  de- 
mand on  the  drawee,  and  is 
therefore  insufficient."  Cheek  v. 
Eoper,  5  Esp.  175. 

(j)  Code,  s.  41.  The  iisnal 
banking  hours  are  ten  till  four. 
Government  cheques  are  not  pay- 


able at  the  Bank  of  England  after 
3.0  p.m.  4  &  6  Will.  4,  c.  15, 
s.  21.  Business  hours  are  rather 
more  extended  than  banking 
hours.  See  WiUrins  v.  Jculia,  2  B. 
&  Ad.  188,  where  Lord  Tenter- 
den  held  8  p.m.  not  unreasonable. 
Parker  v.  Gordon,  7  East,  885  ; 
Leflley  v.  BaUey,  4  T.  R.  170. 
In  America  it  is  held  that  busi- 
ness hours,  except  for  bankers, 
range  through  the  whole  of  the 
day  down  to  the  hours  of  rest  in 
the  evening.  Byles  on  Bills,  6th 
American  edition,  p.  285. 

{k)  N  on -business  days  are — 
Sundav,  Good  Friday,  Christmas 
Day,  Bank  holidays,  and  public 
fast  or  thanksgiving  days.  Bank 
holidays  in  England  and  Ireland, 
under  34  Vict.  c.  17,  amended  by 
38  Vict  c.  13,  s.  2,  are  Easter 
Monday,  Whit  Monday,  first 
Monday  in  August,  26th  Decem- 
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When 
cosed. 


Excused  by 
circulation. 


Where  a  bill  is  addressed  to  two  or  more  drawees,  who 
_  are  not  partners,  presentment  must  be  made  to  them  all, 
unless  one  have  authority  to  accept  for  all ;  presentment, 
then,  may  be  made  to  him  only. 

Where  the  drawee  is  dead,  presentment  may  be  made  to 
his  personal  representative ;  but  the  holder  is  not  bound  to 
do  so,  ajB  this  is  one  of  the  circumstances  excusing  present- 
ment. He  may  treat  the  bill  as  dishonoured  by  non-accept- 
ance ;  and  so  too  if  the  drawee  be  bankrupt,  presentment  may 
be  made  either  to  him  or  his  trustee,  or  the  holder  may  treat 
it  as  dishonoured. 

When  authorized  by  agreement  or  usage,  presentment 
through  the  Post-office  is  sufficient  (I), 

Presentment  is  excused,  and  a  bill  may  be  treated  as 
dishonoured  by  non-acceptance,  when  the  drawee  is  dead  or 
bankrupt,  or  is  a  fictitious  person,  or  a  person  incapable  of 
contracting  by  a  bill. 

Where,  after  the  exercise  of  reasonable  diligence,  such 
presentment  cannot  be  effected. 

Where,  although  the  presentment  have  been  irregular, 
acceptance  has  been  refused  on  some  other  ground. 

It  is  no  excuse  for  not  presenting,  that  the  holder  has 
reason  to  believe  that  the  bill  will  be  dishonoured  (m). 

As  we  have  already  seen,  when  the  bill  is  payable  after 
sight,  the  holder,  instead  of  presenting  it,  may  circulate  it 
within  a  reasonable  time.  "  If  a  bill  drawn  at  three  days' 
sight,"  says  Mr.  Justice  Buller,  ''  be  kept  out  in  circulation 
for  a  year,  I  cannot  say  that  there  would  be  laches ;  but  if, 
instead  of  putting  it  into  circulation,  the  holder  were  to 
lock  it  up  for  any  length  of  time,  I  should  say  that  he 
would  be  guilty  of  laches  "  (»).  "  But  this  cannot  mean," 
says  Tindal,  C.  J.,  ^*  that  keeping  it  in  hand  for  any  time, 
however  short,  would  make  him  guilty  of  laches.     It  can 


ber,  if  a  week  day,  if  not  the  27th. 
In  Scotland,  New  Year's  da}% 
Christmas  Day  (if  either  be  Sun- 
day, then  Monday),  Good  Friday, 
and  the  first  Mondays  in  May  and 
Angust. 

(Z)  Code,  s.  41  (1),  c  and  d,  and 
(2)  a. 

(m)  Code,  s.  41  (1)  e.  The 
holder  must  present,  even  al- 
though he  know  that  the  drawer 
has  desired  the  drawee  not  to 
accept.  Hill  t.  Heap^  D.  ft  R., 
N.  P.  C.  67.     >Vhen  the  drawee 


has  absconded,  the  bill  may  be 
treated  at  once  as  dishonoured. 
Anon,,  1  Ld.  Raymond,  743.  But 
if  he  have  merely  changed  bis 
address,  or  if  the  bill  be  not 
directed  to  him  at  any  particular 
place,  the  holder  must  use  reason- 
able diligence  to  find  him  out. 
Collins  y.  Butler,  2  Stra.  1087  ; 
Batetnan  v.  Joseph,  12  East,  433  ; 
Smithy.  Bank  of  New  South  fVales, 
41  L.  J.,  P.  C.  26. 

(n)  Afuilman  t.  UEgmno,  2  H. 
Bl.  565. 
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never  be  required  of  him  instanUj  on  receipt  of  it,  under  CHAPTER 

all  disadyantages,  to  put  it  into  circulation.     To  hold  the ' 

purchaser  bound  by  such  an  obligation  would  impede,  if 
not  altogether  destroy,  the  market  for  buying  and  selling 
/(/reign  bilU,  to  the  great  injury,  no  less  than  to  the  incon- 
venience, of  the  drawer  himself"  (o).  Two  bills,  one  for 
400^.,  the  other  for  500^.,  were  drawn  from  Lisbon,  on 
May  12,  at  thirty  days  after  sight,  indorsed  to  G.  at  Paris, 
and  by  G.  to  R  at  Genoa,  and  by  R.  indorsed  over.  They 
were  not  presented  for  acceptance  till  22nd  August.  The 
jury  found,  and  the  Court  concurred,  that  the  bills  were, 
imder  the  circumstances,  presented  within  a  reasonable 
time(p). 

When  the  bill   is  presented,  it  is  reasonable  that  the  What  time 
drawee  should  be  allowed  some  time  to  deliberate  whether  fpr  delihera- 
he  will  accept  or  no.     It  seems  that  he  may  demand  twenty-  *l°^  ™*^  ^ 
four  hours  for  this  purpose  (and  that  the  holder  will  be  drawee, 
justified  in  leaving  the  bill  with  him  for  that  period) ;  at 
least,  if  the  post  do  not  go  out  in  the  interim  (q),  or  unless, 
in  the  interim,  he  either  accepts  or  declares  his  resolution 
not  to  accept  (r).      If  more   than   twenty-four  hours   be 
given,  the  holder  ought  to  inform  the  antecedent  parties  of 
it  («). 

If  the  owner  of  a  bill  who  leaves  it  for  acceptance,  by  Consequence 
his  negligence  enable  a  stranger  to  give  such  a  description  ?^  negligence 
of  it  as  to  obtain  it  from  the  drawee,  without  negligence  on  J,^„^fn/  ^^' 
the  drawee's  part,  the  owner  cannot  maintain  trover  for  it ' 
against  the  drawee  (t). 

When  a  bill  is  duly  presented  for  acceptance,  and  is  not  Dishonour  by 
accepted  within  the  customary  time,  the  person  presenting  non-accept- 
it  must  treat  it  as  dishonoured  by  non-acceptance.     If  he  *^^' 


(o)  Mellish  y.  Baiodon^  9  Bing. 
416  ;  2  M.  &  Sc.  570. 

{p)  Ooupyy,  Arden,  7  Taunt. 
160 ;  2  Marsh,  454.  In  America 
it  is  helti,  that  though  put  into 
circulation  it  roust  still  be  pre- 
sented within  a  reasonable  time. 
Bvles  on  Bills,  6th  American 
edition,  p.  283. 

{q)  Marius,  15 ;  Com.  Di^. 
Merch.  F.  6 ;  Bellaais  v.  Hester ^ 
1  Ld.  Raym.  281.  See  the  ob- 
servationfl  of  Lord  Cairns,  Van 
Diemeii's  Bank  y.  Victoria  Bank, 

B.B.B. 


L.  R.,  3  Pr.  C.  526 ;  40  L  J., 
Pr.  C.  8.  **  Customary  time  "  is 
the  phrase  used  in  the  Code, 
8.  42.  Proof  of  what  is  custom- 
ary may  differ  from  proof  of  what 
is  reasonable ;  still  it  may  be 
doubted  whether  in  practice  these 
words  will  affect  the  twenty-four 
hours*  rule. 

(r)  Bayley,  194,  6th  ed. 

(«)  Ingram  v.  Fost&r,  2  Smith, 
242. 

(0  Morrison  v.  Buchanan,  6  C. 
k  P.  18. 
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^^xm^^    do  not,  the  holder  shall  lose  his  right  of  recourse  agiiiiist 
the  drawer  and  mdorsers  (u). 

A  bill  is  dishonoured  by  non-acceptance  when  it  is  duly 
presented  for  acceptance,  and  an  absolute  or  general  accept- 
ance is  refused  or  cannot  be  obtained ;  or  when  presentment 
for  acceptance  being  excused,  the  bill  is  not  accepted.  Sub- 
ject to  the  other  provisions  of  the  Code,  when  a  bill  is  dis- 
honoured by  non-acceptance,  an  immediate  right  of  recourse 
against  the  drawer  and  indorsers  accrues  to  the  holder,  and 
no  presentment  for  payment  is  necessary  (v). 


Qualified  ac- 
ceptance. 


The  holder  has  a  right  to  expect  an  absolute  or  general 
acceptance,  and  may  treat  the  bill  as  dishonoured  if  he  do 
not  obtain  one.  Still  he  may,  if  he  please,  take  a  qualified 
acceptance. 

Where  a  qualified  acceptance  is  taken,  and  the  drawer  or 
an  indorser  has  not  expressly  or  impliedly  authorized  the 
holder  to  take  such,  or  subsequently  assented  thereto,  such 
drawer  or  indorser  is  discharged  firom  liability  on  the 
bill  {w). 

When  the  drawer  or  indorser  of  a  bill  receives  notice  of 
a  qualified  acceptance,  and  does  not  within  a  reasonable 
time  express  his  dissent  to  the  holder,  he  shall  be  deemed 
to  have  assented  thereto  {x). 


{u)  Code,  8.  42  (1).  He  must 
give  due  notice  of  dishonour  (s.  48), 
and  if  the  bill  be  a  foreign  bill, 
have  it  protested  (s.  51). 

(v)  Code,  s.  43.  The  other 
provisions  seem  to  be — e.  15,  as  to 
a  referee  in  case  of  need,  resort  to 
whom  is  optional  on  the  holder's 
part ;  ss.  65-68,  as  to  acceptance 
supra  protest  or  for  honour ;  and 
88.  48  and  51  as  to  notice  of  dis- 
honour and  protest. 

{w)  See  the  {udgment  of  Bay- 


ley,  J.,  in  Sebag  v.  AMtbol,  4  M.  & 
S.  466 ;  Code,  s.  44.  Where  the 
holder  has  given  due  notice  of  an 
a(*ceptance  as  to  part,  the  drawer 
and  indorsers  sre  not  dischaiged, 
sub- s.  (2).  A  foreign  bill  accepted 
as  to  part  must  be  protested  for 
the  balance. 

(x)  Ibid,  sub-8.  (8).  As  to 
qualified  acceptances,  see  Code, 
B.  19,  and  pok,  Chapter  on  Ac- 
ceptance. 
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CHAPTER 
XIV. 

Immediatbly  upon  the  dishonour  of  a  bill  on  due  pre-  protest  neccs- 
sentment,  whether  by  non-acceptanoe   or  non-payment,  a  sarj  on 
right  of  lecourse  against  the  drawer  and  indorsers  accrues  foreign  bills, 
to  the  holder ;  but  in  order  to  avail  himself  of  this  right  *^^^  '^^^' 
he  must  (unless  excused)   give  due  notice  of  dishonour, 
and,  if  the  bill  be  a  foreign  bill,  cause  it  to  be  protested, 
or,  at  all  events,  noted  on  the  day  it  was  dishonoured. 

So,  too,  upon  dishonour  by  non-payment  of  a  note,  notice 
of  dishonour  must  be  given  to  the  indorsers.  The  duties 
of  the  holder  of  a  dishonoured  bill  (or  note),  whether  for 
non-acceptance  or  non-payment,  being  in  fact  identical,  it 
will  be  convenient  to  consider  them  here.  And  inasmuch 
as  the  protest  must  be  effected,  or,  at  all  events,  commenced 
by  noting  on  the  very  day  of  dishonour,  it  will  be  con- 
sidered first. 

When  a  foreign  bill,  appearing  on  its  face  to  be  such, 
is  dishonoured  by  non-acceptance  or  partially  accepted,  or, 
not  having  been  dishonoured  by  non-acceptance,  is  dis- 
honoured by  non-payment,  it  was  and  still  is  neces- 
sary, by  the  custom  of  merchants,  in  order  to  charge  the 
drawer  and  indorsers,  that  the  dishonour  should  be  attested 
by  a  protest  (a).  For,  by  the  law  of  most  foreign  nations  (6), 

{a)  OaJey.  Walsh,  5  T.  R.  239  ;      Smith  328  ;  Code,  ss.  44,  51. 
Rogers  ▼.  Ste^hms,  2  T.  R  713;  (6)  Poth.  217. 

Orr  y.  Maginnis,  7  East,  859 ;  8 

P  2 
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a  protest  is,  or  was,  essential  in  case  of  dishonour  of  any 
bill ;  and,  though  by  the  law  of  England  it  is  unnecessary 
in  the  case  of  an  inland  bill,  yet  for  the  sake  of  uniformity 
in  international  transactions,  a  foreign  bill  must  be  pro- 
tested (c).  Besides,  a  protest  affords  satisfactory  evidence 
of  dishonour  to  the  drawer,  who,  from  his  residence  abroad, 
might  experience  a  difficulty  in  making  proper  inquiries 
on  the  subject,  and  be  compelled  to  rely  on  the  representa- 
tion of  the  holder.  It  also  furnishes  an  indorsee  with  the 
best  evidence  to  charge  an  antecedent  party  abroad ;  for 
foreign  Courts  give  credit  to  the  acts  of  a  public  functionary, 
in  the  same  manner  as  a  protest  under  the  seal  of  a  foreign 
notary  is  evidence,  in  our  Courts,  of  the  dishonour  of  a  bill 
payable  abroad  {d). 

But  a  protest  is  not  necessary  on  a  foreign  promissory 
note,  nor  on  a  bill,  though  really  a  foreign  bill,  that  does 
not  show  that  on  its  face  (e). 


By  whom  to        ^^^  protest  should  be  made  by  a  notary  public ;  but,  if 

be  made.         there  be  no  such  notary  in  or  near  the  place  where  the  bill 

is  payable,  a  certificate  attesting  the  dishonour  may  be 

given  by  an  inhabitant,  in  the  presence  of  two  witnesses  (/). 


OfiSce  of  a 
notary. 


A  notary,  vegistrarius,  a^uarius^  scrinarius,  was  anciently 
a  scribe  that  only  took  notes  or  minutes,  and  made  short 
drafts  of  writings  and  other  instruments,  both  public  and 
private.  He  is  at  this  day  a  public  officer  of  the  civil  and 
canon  law,  appointed  by  the  Archbishop  of  Canterbury, 
who,  in  the  instrument  of  appointment,  decrees,  ^*  that  full 
faith  be  given,  as  well  in  as  out  of  judgment,  to  the  instru- 
ments by  him  to  be  made  "  (g).  This  appointment  is  also 
registered  and  subscribed  by  the  clerk  of  her  Majesty  for 
faculties  in  Chancery.  The  present  act  for  the  regulation 
of  notaries  is  the  41  Greo.  3,  c.  79  (h).  By  the  11th  section 
of  this  statute,  any  person  acting  for  reward  as  a  notary. 


(c)  See  Borough  v.  Perkins,  1 
Salk.  131;  2  Ld.  Raym.  903  ;  6 
Mod.  80  ;  and  the  a^ument  in 
TriiiiJtnf  v.  Vignier,  1  Biug.  N.  C. 
151 ;  4  M.  &  Sc.  695  ;  6  C.  &  P. 
25,  as  to  a  protest  of  a  French 
bill  payable  in  France. 

(/)  Anm,,  12  Mod.  345 ;  Rep. 
temp.  Holt,  297. 

(«)  Bonar  v.  Mitchell,  19  L.  J., 
Exch.  302  ;  5  Exch.  415  ;  that  is, 
so  far  as  the  law  of  this  country 
is  concerned,  but  it  may  possibly 


be  necessary  to  do  so  in  order  to 
support  an  action  in  foreign 
countries  against  the  maker  or 
indorsers.  Code,  ss.  89  (4)  and 
94.  A  bill  protested  for  non- 
acceptance  may  (but  apparently 
neetl  not  necessarily  be)  subse- 
quently protested  for  non-pay- 
ment.    Sect  51  (2)  and  (3). 

(/)  Code,  s.  94. 

(y)  Ayliffe's  Parergon,  885  ;  8 
Bum's  £ccl.  Law,  1. 

{h)  And  s<io  6  &  7  Vict  c.  90. 
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without  being  duly  admlttod,  forfeits  bOL  to  him  that  will 
sue  for  the  same. 

By  the  6  Geo.  4,  c.  87,  s.  20,  her  Majesty's  consuls  at 
foreign  ports  or  places  are  empowered  to  do  all  notarial 
acts. 

And,  by  the  3  &  4  Will.  4,  c.  70,  attorneys  residing  more 
than  ten  miles  from  the  Royal  Exchange  may  be  admitted 
to  practise  as  notaries. 


CHAPTKR 
XIV. 


Subject  to  the  other  provisions  of  the  Code,  the  protest  When  to  be 
of  a  foreign  bill  should  be  begun,  at  least  (and .  such  an  made, 
incipient  protest  is  called  noting),  on  the  day  on  which 
acceptance  or  payment  is  refused  (t)  ;  but  it  may  be  drawn 
up  and  completed  at  any  time  before  the  commencement  of 
the  suit  (!■),  or  even  before  or  during  the  trial  (/),  and  ante- 
dated accordingly.  An  inland  bill  could  not  formerly  be 
protested  for  non-payment  till  the  day  after  it  was  due  {m), 
A  bill  should  not  be  protested  on  a  bank  holiday ;  it  should 
be  protested  on  the  morrow  (n). 

A  protest  must  be  made  where  the  dishonour  occurred  (o).  Where  to  be 
But  when  a  bill  presented  through  the  post^  is  returned  made, 
by  post  dishonoured,  it  may  be  protested  at  the  place  to 
which  it  is  returned ;  on  the  day,  if  received  during  busi- 
ness hours,  if  not,  on  the  next  business  day.  When  a  bill 
drawn  payable  elsewhere  than  at  the  place  of  business  or 
rasidence  of  the  drawee  is  dishonoured  by  non-acceptance, 
it  must  be  protested  at  the  place  where  it  was  payable,  and 
no  further  presentment  to  or  demand  on  the  drawee  is 
necessary  {p). 


(t)  Code,  s.  51  (4).  The  other 
provisions  seem  to  be  those  con- 
tained in  sub-s.  (9),  as  to  when 
Srotest  is  excused  or  waived,  or 
elay  in  making  it  will  be  excused, 
and  sect.  93  as  to  noting. 

(k)  Code,  s.  93  ;  Chaters  v.  Bell, 
4  Esp.  48  ;  Selw.  11th  ed.  881 ; 
but  see  Vcmdewcdl  v.  Tyrrell^  M. 
k  M.  87,  where  there  is  payment 
for  honour.  But  this  case  cUd  not 
support  the  position  limt  the 
notarial  act  cannot  be  formally 
extended  afterwards.  Otralopulo 
V.  Widtr,  10  C.  B.  690. 

(I)  BuU  N.  P.  272 ;  Orr  v. 
Maginnis,  7  East,  361 ;  Thompson 


on  Bills,  p.  145. 

(m)  9  &  10  WilL  8,  c.  17  (now 
repealed). 

(n)  As  due  presentment  can 
only  be  made  on  a  business  day, 
ana  noting  is  to  be  on  the  same 
day,  it  follows  that  noting  cannot 
be  done  on  Bank  holiaays,  or 
other  non-business  days.  See 
p.  207  ;  and  34  Vict.  c.  17,  Ap- 
pendix. 

(o)  See  Mitchell  v.  Baring,  10 
B.  &  C.  4  ;  M.  &  M.  881 ;  4  C.  & 
P.  85. 

(o)  Code,  8.  61  (6)  b.  The  re- 
pealed Act,  2  &  8  wm.  4,  c.  98, 
was  to  the  same  effect 
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Protest  and  Noting, 


Stamp  on 
protest. 


Protest  for 
better  secu- 
rity. 


^^TTv^^        A  protest  is  a  solemn  declaration  signed  by  the  notary, 

•  containing  a  copy  of  the  bill,  and  specifying  : 

Form  of  pro-       "^^^  person  at  whose  request  the  bill  is  protested  ; 
test.  The  place  and  date  of  protest ; 

The  cause  or  reason  for  protesting ; 
The  demand  made,  and  the  answer  given  (if  any),  or 
the  fact  that  the  drawee  or  acceptor  could  not  be 
found  {q). 
When  the   protest   is  made   for  a  qualified  acceptance,  it 
must  not  state  a  general  refusal  to  accept,  otherwise  the 
holder  cannot  avail  himself  of  the  qualified  acceptance  (r). 

Where  the  stamp  duty  on  the  bill  or  note  does  not  ex- 
ceed 1«.,  a  protest  is  subject  to  the  same  duty  as  the  bill 
or  note,  and  in  any  other  case  to  a  duty  of  1«.  (<). 

Beeides  the  protest  for  non-acceptance  and  for  non-pay- 
ment, the  holder  may  protest  the  bill  for  better  tecurity. 
Protest  for  better  security  is,  where  the  acceptor  becomes 
bankrupt  or  insolvent  or  suspends  payment  before  the  bill 
falls  due.  In  this  case,  the  holder  may  cause  a  notary  to 
demand  better  security ;  and,  on  its  being  refused,  the  bill 
may  be  protested,  and  notice  of  the  protest  may  be  sent  to 
an  antecedent  party.  Yet,  it  seems,  the  holder  must  wait 
till  the  bill  falls  due  before  he  can  sue  any  party.  Nor 
does  there  appear  any  advantage  from  the  protest  more 
than  from  simple  notice  of  the  circumstances  {t) ;  except 
that,  after  such  a  protest,  there  may  be  a  second  accept- 
ance for  honour  (u).  Whereas,  without  the  intervention 
of  a  protest,  there  cannot  be  two  acceptances  on  the  same 
bill  (r). 

Noting,  what.  Noting  is  a  minute  made  on  the  bill  by  the  officer  at  the 
time  of  refusal  of  acceptance  or  payment.  It  consists  of  his 
initials,  the  month,  the  day,  the  year,  and  his  charges  for 
minuting  (to) ;  and  is  considered  as  the  preparatory  step  to 
protest.  " Noting, '*  says  Mr.  J.  Buller,  "is  unknown  in 
the  law,  as  distinguished  from  the  protest :  it  is  merely  a 
preliminary  step  to  the  protest,  and  has  grown  into  prac- 


iq)  Code,  8.  51  (7)  and  (8). 

(r)  Beniinck  v.  Dorrien,  6  East, 
199  ;  2  Smith,  R.  837  ;  Sproat  y. 
Matthews,  1  T.  R.  182. 

(s)  33  &  34  Vict  c.  79,  s.  116, 
and  sched.  And  formerly  to  a 
duty  of  Is,  on  every  other  sheet 
or  piece  of  pai^er  written  on.     24 


k  25  Yict.  c  91,  s.  25. 

{t)  Anon.,  1  Ld.  Raym.  748  ; 
Chitty.  9th  ed.  843  ;  Mar.  110. 

{u)  Ex  parte  WackerbcUhfbYts, 
674. 

(v)  Jackson  r.  Hudson,  2  Gamp. 
447. 

(ir)  Kyd,  87. 
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tice  within  these  few  years"  («).  A  bill,  however,  is  often  ^^J!J^* 
noted  where  no  protest  is  either  meant  or  contemplated,  as  _ 
in  the  case  of  many  inland  bills.  The  use  of  it  seems  to 
be,  that  a  notaiy,  being  a  person  conyersant  in  such  trans- 
actions, is  qualified  to  direct  the  holder  to  pursue  the 
proper  conduct  in  presenting  a  bill,  and  may,  upon  a  trial, 
be  a  conyenient  witness  of  the  presentment  and  dishonour. 
In  the  meantime,  the  minute  of  the  notary,  accompanying 
the  returned  bill,  is  satisfactory  assurance  of  non-payment 
or  non-acceptance,  to  the  yarious  parties  by  whom  the 
amount  of  the  bill  may  be  successively  paid.  In  case  of 
an  inland  bill,  as  it  could  only  be  protested  under  the  sta- 
tute, and  the  fees  of  a  notary  for  protesting  were  thereby 
fixed  at  6(^,  it  has  been  said,  that  no  more  could  be  chaiged 
for  noting  (y),  though  it  was  usual  to  charge  more  (z). 

The  Court  would  not  allow  the  expense  of  noting  to  be 
recovered  against  the  acceptor  (a),  unless  it  were  laid  as 
special  damage  in  the  declaration.  But  in  actions  brought 
since  the  18  &  19  Vict.  c.  67  (6),  the  expenses  of  noting 
may  be  recovered. 

If  the  drawer  reside  abroad,  a  copy,  or  some  memorial  Notice  of 
of  the  protest,  ought  to  accompany  the  notice  of  dis-  P'^*^^ 
honour  (c).  But  notice  of  the  protest  certainly  is  not 
necessary,  if  the  drawer  resides  within  this  country,  though, 
at  the  time  of  non-acceptance,  he  may  happen  to  be 
abroad  {d) ;  nor  if,  at  the  time  of  dishonour,  he  have 
returned  home  to  this  country.  "If,"  says  Lord  Ellen- 
borough,  "  the  party  is  abroad  he  cannot  know  of  the  fact 
of  the  bill  having  been  protested,  except  by  having  notice 
of  the  protest  itself ;  but,  if  he  be  at  home,  it  is  easy  for 
him,  by  making  inquiry,  to  ascertain  that  fact "  (c). 

And  it  is  now  decided  that  a  copy  of  the  protest  need  not  Oopj  of 
in  any  case  be  sent  (/).  protest. 


(a;)  L^Oeyv,  Mills,  4T.  R.  170. 
(y)  Le/tley  v.  MaU,   4  T.  R. 
170  ;  Chitty,  9th  ed.  465. 
(z)  Vide  Appendix. 

(a)  ffobbsY.  Christmas,  HiiUDgs 
after  Mms.  T.  1831  ;  KeTidrick  v. 
Lomas,  2  G.  ft  J.  406 ;  2  Tyrw. 
488 ;  Rogers  v.  Efml,  10  £xch. 
474. 

(b)  Repealed.  See  now  Code, 
B.  57. 

(c)  Bayley ;  Poth.  148  ;  Robins 
V.  Gibson,  1  M.  &  S.  288 ;  vide 
iiifiH,  Chapter  on  Notifc  of  Dis- 


honour. 

(d)  OroimveU  v.  Hynson,  2  Esp. 
511. 

{e)  Robins  v.  Oibson,  1  M.  &  Sel. 
288  ;  3  Camp.  334.  In  Ex  parU 
Louxnthalf  the  Lords  Justices  held 
that  notice  of  protest  need  not 
ace  mpany  notice  of  dishonour  ; 
there  was,  however,  evidence  of 
a  subsequent  admission.  L.  R., 
9Ch.  Ap.  591. 

(/)  Goodman  v.  Harvey,  4  Ad. 
k  E.  870  ;  6  N.  &  M.  872. 
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CHAPTER       Protest  is  dispensed  with  by  any  circiunstance   which 
would  dispense  with  notice  of  dishonour,  and  so  to  delay 


When  protest  ^^  protesting,   provided    the  bill    be  protested   within  a 
exciued.  reasonable  time  after   the  cause    of  the  delay  ceases  to 

operate,  or  the  delay  be  not  attributable  to  the  holder's 
default  {g\  Hence  protest  of  a  foreign  bill  is  excused,  if 
the  drawer  had  no  effects  in  the  hands  of  the  drawee, 
and  no  reasonable  expectation  that  the  bill  would  be 
honoured  (A) ;  or,  if  the  drawer  has  admitted  his  liability, 
by  promising  to  pay.  *'  By  the  drawer's  promise  to  pay," 
observes  Lord  Ellenborough  "  he  admits  the  existence  of 
everything  which  is  necessary  to  render  him  liable.  When 
called  upon  for  payment  of  the  bill,  he  ought  to  have 
objected  that  there  was  no  protest  Instead  of  that  he 
promises  to  pay  it.  I  must,  therefore,  presume  he  had 
due  notice,  and  that  a  protest  was  regularly  drawn  up  by 
a  notary  "(t). 

And  it  is  said,  that  where  the  drawer  adds  a  request  or 
direction,  that  in  the  event  of  the  bill  not  being  honoured 
by  the  drawee,  it  shall  be  returned  without  protest^  by 
writing  the  words  *Wetour  sans  protit,"  or  "sans  frais,"  a 
protest  as  against  the  drawer,  and  perhaps  as  against  the 
indorsers  (j),  is  unnecessary. 

Protest  of  in-       Protest  of  an  inland  bill  is  optional  and  but  rarely  re- 
land  bills  and  sorted  to  (k). 
notes, 

The  loss  or  destruction,  or  wrongful  detention  of  a  bill, 
is  no  excuse  for  the  absence  of  protest ;  but  where  a  bill  is 
either  lost  or  destroyed  or  wrongfully  detained  from  the 
true  holder,  protest  may  be  made  on  a  copy  or  written  par- 
ticulars thereof  (/). 


of  a  lost  bill. 


(g)  Sect  51  (9).  See  post, 
Chapter  on  Iffotice  of  Dishonour. 

(A)  Legge  v.  Thorpe^  12  East, 
171 :  2  Camp.  810. 

(t)  CHbhon  y.  Coggon,  2  Camp. 
188 ;  Paiteraon  y.  Be&cher^  6  Moore, 
819 ;  Oreenway  v.  Hindley^  4 
Camp.  52. 

( /)  1  Pardessos,  540  ;  Chitty, 
10th  ed.  114.  The  drawer  may, 
as  we  have  seen,  qualify  his  con- 
tract in  writing  on  the  bill  by 
waiving  as  against  himself  any 
of  the  holder's  duties,  s.  16. 
QiicPTtf,  whether  this  would  bind 
an  indorser  unless  he  expressly 
waived  too. 

{k)  Formerly    a    protest    was 


held  necessary  in  order  to  recover 
interest.  Harris  v.  Bensont,  2 
Stra.  910;  overruled  by  WindJU 
v.  Andrews,  2  B.  ft  Aid.  696 : 
2  Stark.  425.  Protest  of  an 
inland  bill  or  note  is,  it  is  con- 
ceived, unknown  to  the  common 
law,  though  those  payable  after 
date  might  be  protested  under 
the  9  &  10  Will.  8,  c.  17  (now 
repealed),  6r  the  2  &  8  Will.  4, 
c.  98  (also  repealed),  and  as  notes 
were  put  on  the  same  footing  as 
bills  by  the  8  &  4  Ann.  c.  9  (re- 
pealed), presumably  tiiey  also 
ifell  within  the  above  acts. 
(J)  Poth.  145 ;  Code,  s.  51  (8). 
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In  an  action  against  the  drawer  of  a  foreign  bill,  protest    ^^^ j^®^ 

must  formerly  have   been  averred  (m)  as  well  as  proved; ; 

and  it  has  been  held  that,  if  protest  of  an  inland  bill  be  pleading 
set  forth  in  pleading,  it  must  be  proved  (n).  But  this  deci- 
sion proceeded  on  .the  ground  that  an  allegation  of  protest 
of  an  inland  bill  involved  a  consequential  claim  for  interest 
and  costs ;  whereas  it  has  been  since  decided,  that  such  a 
claim  may  be  made  without  protest  (o). 

In  an  action  on  a  foreign  bill,  presented  abroad,  the  dis-  Evidenoe. 
honour  of  the  bill  will  be  proved  by  producing  the  protest, 
purporting  to  be  attested  by  a  notary  public ;  or,  if  there 
is  not  any  notary  near  the  place,  purporting  to  have  been 
made  by  an  inhabitant,  in  the  presence  of  two  witnesses  (p). 
But  a  protest  made  in  England  is  not  evidence  of  the  pre- 
sentment here  (q), 

A  promise  to  pay  is  good  primd  facie  evidenoe  of  pro-  Effect  of  a 
test  (r),  and  of  notice  thereof  («).  promiBe  to 

pay. 

(m)  Bat  the  absence  of  the  al- 
legation of  protest  is  a  defect  of 
form  only.  Solomons  v.  SUwely, 
8  Doug.  298 ;  Oak  v.  WcUsh,  6 
T.  R.  281  ;  Armani  v.  Castrique, 
13  M.  &  W.  448. 

(?i)  Boula{fer  v.  Talleyrand,  2 
Esp.  550. 

(o)  WindU  V.  Andretos,  2  B.  & 
Aid.  696  ;  2  Stark.  425. 

(p)  Awm,,  12  Mod.  845  ;  Bep. 


temp.  Holt,  297. 

(q)  Cheamer  v.  JVbyes,  4  Camp. 
129. 

(r)  PaUersony.  Beecher,  6  Moore, 
819 ;  Oibbon  v.  Coggon,  2  Camp. 
188 ;  Campbell  v.  Webster,  15  L. 
J.,  C.  P.  4  ;  2  C.  B.  258 ;  Gfreen- 
way  v.  Hindley,  4  Camp.  52. 

(s)  Ibid.  ;  &s  parte  Lowenthaf, 
L.  R.,  9  Ch.  Ap.  591. 
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By  Post    .        .  .223 
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To  whom  .... 
To  an  Agent  or  Attoi'ney    . 
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SuBJBOT  to  the  other  provisions  of  the  Code  when  a  bill    CHAPTBE 

of  exchange  is  dishonoured  by  non-acceptance,  or  a  bill  of ^ij. 

exchange  or  a  promissory  note  is  dishonoured  by  non-pay- 
ment, notice  of  dishonour  must  be  given  to  the  drawer  and 
indorsers  of  the  bill,  or  the  indorsers  of  the  note,  and  any 
drawer  or  indorser,  to  whom  such  notice  is  not  given,  is 
discharged  (a). 

Where  a  bill  has  been  dishonoured  by  non-acceptance, 
and  notice  of  dishonour  is  not  given,  a  subsequent  holder 
in  due  course  is  not  prejudiced. 

Where  a  biU  has  been  dishonoured  by  non-acceptance, 
and  due  notice  has  been  given,  notice  of  a  subsequent  dis- 
honour by  non-payment  is  not  required  unless  the  bill  have 
been  accepted  in  the  meantime.  The  requisites  of  notice 
and  the  consequences  of  neglect  being  much  the  same  in 
both  cases,  under  the  general  head  of  notice  of  dishonour, 
wiU  be  considered  notice  of  non-acceptance  and  notice  of 
non-payment. 

In  considering  this  subject,  let  us  inquire, — first,  what  division 
form  of  notice  is  required ;  secondly,  how  notice  is  to  be  of  thb 
transmitted ;  thirdly,   at  what  place  it  is  to  be  given ;  subject. 
fourthly,  at  what  time  ;  fifthly,  by  whom  it  must  be  given  ; 
sixthly,  to  whom  ;  seventhly,  what  are  the  consequences  of 
neglect ;  eighthly,  how  notice  may  be  excused  or  waived ; 
and  lastiy,  how  it  may  be  proved. 

First,  as  to  the  form  of  the  notice.     Notice  does  not  mean  ^hat  vobm 
mere  Imowledge,  but  an  actual  notification.    For  a  man  of  notice  is 

BEQUIRED. 


(a)  Code,  sa.  48  and  89.  The 
other  proviaions  seem  to  be  those 
in  sects.  49  (15)  and  50,  relating 
to  delay  in  or  excuse  of  notice. 
BUasard  ▼.  Hvnt^  5  Burr.  2672 ; 
GoodaU  v.  DolUy,  1  T.  R.  712. 
And  the  parties  who  are  entitled 
to  notice  of  non-acceptance  are 
discharsed  for  want  of  it,  and 
are  not  liable  for  snbseoaent  non- 
payment; RoBcow  V.  Hardy y  12 
East,  484 ;  unless  the  bill  come  into 
the  hands  of  a  subsequent  indor- 
see for  value,  who  was  not  aware 
ofthe  dishonour,  s.  48(1);  (fKeeft 
T.  DwMXf  6  Taunt  805  ;  1  Marsh. 
618  ;  2>wm  ▼.  O^Keefe,  5  M.  &  S. 
282  ;  JThUehead  v.  Wdlkw,  9  M. 
k  W.  506.  See  Goodman  v.  Har- 
vey, 4  Ad.  h  El.  870 ;  6  N.  ft  M. 
372.  Where  a  hill  was  rc-indorsod 


to  a  prior  indorser,  and  in  the  in- 
terval had  been  dishonoured  by  a 
refusal  to  accept,  of  which  refusal 
the  drawer  had  bad  no  notice,  it 
was  held  that  the  plaintiff,  de- 
claring as  immediate  indorsee  of 
the  drawer,  the  defendant  mi^ht 
plead  those  facts  without  ayemng 
that  the  plaintiff  gave  no  value, 
or  was  not  again  indorsee  before 
the  bill  became  due,  or  had  know- 
ledge of  the  facts  ;  BartUU  v. 
Benson,  15  L.  J.,  Exch.  23  ;  14 
M.  k  W.  733  ;  8  D.  &  L.  274 ; 
and  if  notice  of  non-acceptance 
be  given,  the  right  to  recover  of 
the  prior  parties  the  full  amount 
of  the  bin  immediately,  however 
distant  its  maturity,  is  complete. 
fVhitehead  v.  ff^alker,  9  M.  &  W. 
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CHAPTER  who  can  be  clearly  shown  to  have  known  beforehand  that  the 
bill  would  be  dishonoured  is  nevertheless  entitled  to  notice  (6). 
No  particular  fonn  of  notice  is  required.  It  may  be 
either  written  or  oral,  or  partly  written  and  partly  oral,  and 
need  not  be  signed ;  a  simple  return  of  the  bill  or  note 
itself  is  sufficient  (c).  All  that  is  now  necessary  seems  to  be 
to  apprise  the  party  liable  of  the  dishonour  of  the  bill  or 
note  by  non-acceptance  or  non-payment  in  terms  that 
sufficiently  identify  the  instrument  (d) ;  the  announcement 
of  the  dishonour  (at  least  if  it  come  from  the  holder) 
amounting  to  a  sufficient  intimation  to  the  indorser,  that 
he  is  held  liable  (e).  But  where  a  mere  demand  of  pay- 
ment was   made,  the   Court   observed,  "There  is  no  pre- 


(b)  See  Burgh  y,  Legge^  5  M.  & 
W.  418  ;  CaurU  v.  Thompson,  18 
L.  J.,  C.  P.  127 ;  7  C.  B.  400. 

(c)  Code,  s.  49  (5)  and  (7).  The 
mere  return  of  tiie  bill  without 
more  was  a  practice  rarely  re- 
sorted to  except  by  bankers ;  it 
is  now  expressly  recognized. 
Sub-sect  (6) ;  Maxwell  v.  Brain, 
10  L.  T.,  N.  S.  381.  The  con- 
struction of  a  parol  notice  is  for 
the  jury,  of  a  written  notice  for 
the  Court,  and  therefore,  per- 
haps, a  parol  notice  may  be  good 
where  the  same  words,  if  in 
writing,  niiglit  be  held  insuffi- 
cient. See  Metcalfe  v.  Richard- 
son,  11  C.  B.  1011  ;  and  Phillips 
V.  OiMld,  8  C.  &  P.  355. 

(d)  Sub-sect  (5).  Formerly  it 
seems  to  have  been  considered 
that  an  intimation  that  the  party 
would  be  looked  to  for  payment 
was  necessary  in  the  notice  if  given 
by  an  indorser.  East  v.  Smith, 
16  L.  J.,  Q.  B.  292;  4  D.  &  L. 
744.  But  the  Code  seems  to 
make  no  distinction  between  no- 
tice from  the  holder  and  that  from 
an  indorser.  Neither  does  it  ap- 
parently make  an  averment  of 
due  presentment  necessary  in  a 
notice,  or,  where  presentment  is 
excused,  an  averment  that  the 
bill  is  overdue  and  unpaid.  But 
unless  the  word  "  disnonourcd " 
be  used,  which  probably  would 
imply  such,  sect.  47,  it  would 
be  safer  to  add  such  an  aver- 
ment 

(e)  It  was  held   in    Furze    v. 
Sharwood,  2  G.  &  D.  146  ;  2  Q. 


B.  446,  that  a  notice  of  the  dis- 
honour of  a  bill  of  exchange  sent 
by  the  holder^  need  not  contain  an 
announcement  that  the  holder 
looks  to  the  party  to  whom  it  is 
addressed  for  payment,  but  that 
if  the  notice  do  not  come  imme- 
diately from  the  holder,  such  an 
intimation  may  perhaps  be  ne- 
cessary. See  slso  East  v.  Smith, 
16  L.  J.,  Q.  B.  292 ;  4  Dowl.  & 
L.  744.  The  formal  protest  itself, 
for  which  the  notice  is  substi- 
tuted, contains  no  such  announce- 
ment. And  see  Miers  v.  Brown, 
11  M.  &  W.  372,  where  Mr. 
Bai-on  Alderson  says,  "  know- 
ledge of  dishonour,  obtained  by 
communication  from  the  holder  of 
the  bill,  amounts  to  notice  ;*'  and 
the  observationB  of  Cresswell,  J., 
in  Caunt  v.  Thompson,  18  L.  J., 

C.  P.  128 ;  7  C.  B.  400.  In  King 
V.  BickUy,  2  Q.  B.  419,  it  was 
held  not  necessary  to  state  in  a 
notice  of  dishonour,  that  the 
holder  looks  to  the  other  ]iarty 
for  payment,  and  that  the  mere 
sending  of  notice  of  dishonour  is 
itself  a  sufficient  intimation  for 
that  purpose.  The  following  was 
the  form  of  notice: — **Sir,  I 
hereby  give  you  notice  that  a  bill 
for  50/.,  at  three  months  after 
date,  drawn  by  J.  L.  upon  aod 
accepted  by  J.  K,  of  Blenheim 
Street,  Chelsea,  and  indorsed  by 
you,  lies  at  No.  6,  Ely  Place, 
dishonoured.  Yours,  &c  (Signed) 
Wm.  Kino."  See  Chard  v.  Fox, 
14  Q.  B.  200. 
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cise   form  of  words  necessary  to  be  used  in  giving  notice    CHAPTER 

of  the  dishonour  of  a  bill  of  exchange,  but  the  language         ^^' 

uaed  must  be  such  as  to  convey  notice  to  the  party  what  the 

bill  is,  and  that  payment  of  it   has  been  refused  by  the 

acceptor.     Here  the  letter  in  question  did  not  convey  to  the 

defendant  any  such  notice :  it  does  not  even  say  the  bill 

was  ever  accepted.      We,  therefore,  think  the  notice  was 

insufficient "(/).     Where    the   attorney  for  the   indorsee 

wrote  a  letter  to  the  iudorser  to  the  following  effect :  "A 

bill  for  683/.,  drawn  by  K.  on  J.  &  Co.,  and  bearing  your 

indorsement,  has  been  put  into  our  hands   by  A.,  with 

directions  to  take  legal  measures  for  the  recovery  thereof, 

unless  immediately  paid    to  us ;  *'    it  was  held,  that    this 

letter  was  not  a  sufficient  notice  of  dishonour.    "  The  notice 

of  dishonour,"  says  Tindal,  C.  J.,  delivering  the  judgment 

of  the  Court  of  Exchequer  Chamber,  "  which  is  commonly 

substituted  in  this  country  in  the  place  of  a  formal  protest 

(such  formal  protest  being  essential  in  other  countries  to 

enable  the   plaintiff  to  recover)  most  certainly  does    not 

require  all  the  precision  and  formality  which  accompanied 

the  regular  protest,  for  which  it  has  been  substituted.     But 

it  should  at  least  inform  the  party  to  whom  it  is  addressed, 

either  in  express  terms  or  by  necessaty  implication  (^),  that 

the  bill  has  been  dishonoured,  and  that  the  holder  looks  to 

him  for  payment  of  the  amount     Looking  at  this  notice, 

we  think  no  such  intimation  is  conveyed    in  terms,  or  is 

necessarily  to   be  inferred  from  its  contents."    The  Court 

further  observed,  that  it  was  consistent  with  the  notice  that 

the  bill  had  never  been  presented,  but  that  the  plaintiff 

intended  to  rely  on  an  excuse  for  non-presentment,  that 

the  notice  did  not  state  that  the  bill  was  due,  and  might 

not  have  been  intended  as  a  notice  of  dishonour,  but  might 

have  pre-supposed  it  (A). 


(/)  Hartley  y.  Case,  4  B.  &  C. 
889  ;  6  Dowl.  k  K  505. 

{(g)  Perhaps  *'  reasonable  in- 
teudment"  would  be  a  more 
correct  expreasion  than  ''neces- 
sary implication :"  at  all  events 
the  expression  "  necessary  impli- 
cation  is  not  to  be  so  construed 
as  to  exclude  the  possibility  of 
any  other  inference.  See  the  ob- 
servations of  Mr.  Baron  Parke 
on  this  expression  in  Hedger  v. 
Steavenson,  2  M.  &  W.  799  ;  5 
Dowl.  771  ;  Lewis  v.  Oompertz,  6 
M.  &  W.  402. 

(A)  Solarte  v.  Palmer,  7  Bing. 
£30 ;  5  Moo.  k  P.  475  ;  1  C.  &  J. 


417  ;  1  Tyr.  871 ;  affirmed  in  the 
House  of  Lords,  1834,  1  Bing. 
N.C.  194,  where  Parke,  J.,  de- 
clared the  unanimous  opinion  of 
the  Judges  present,  that  the 
letter  of  the  plaintitTs  attorney 
did  not  amount  to  notice  of  the 
dishonour  of  the  bill,  as  such  a 
notice  ought,  in  express  terms  or 
by  necessary  implication,  to  con- 
vey full  information  that  the  bill 
hnd  been  dishonoured.  The  notice 
vas  held  insufficient  in  BouUon  v. 
Welsh,  3  Bing.  N.  C.  688  ;  4 
Scott.  425  ;  PhUlips  y.  Gould,  8 
C.  k  P.  355  ;  Strange  v.  Price,  10 
A.  &K  125  ;  Messenger  Y,  Sou/hnf, 
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^HAWER       The  following  form  wa«  drawn  out  by  the  author  as 


applicable  to  the  case  of  holder  giving  notice  to  an  in- 
dorser: — 


1,  Flbbt  Stbset,  London. 
Sir, 


2d  iS^,  1848. 


I  hereby  give  you  notice  that  the  bill  of  exchange  dated 

22nd  vJt,  dravm  by  A,  B,  of on  C.  2).  of , 

for  100/.,  payable  one  month  after  date  to  A,  £.  or  his  order, 
and  indorsed  by  you,  has  been  duly  presented  for  payment, 
but  was  dishonoured  and  is  unpaid,  I  request  you  to  pay  me 
the  amount  thereof. 

Such  a  notice  may  easily  be  altered  and  adapted  to  cir- 
cumstances (t). 
Descriptioii         '^^^  notice  must  not  so  misdescribe  the  instrument  that 
of  the  instni-  the  defendant  may  be  led  to  confound  it  with  some  other 
ment.  Thus,  a  notice  in  the  following  terms  :  "  I  giye  you  notice, 

that  a  bill  for,  &c.,  at  &c.,  drawn  by  you  upon,  ^c,  lies  at, 
&o,,  dishonoured,"  has  been  held  insufficient  to  sustain  an 
action  against  the  indorser,  who  is  not  also  the  drawer  ( j). 
But  this  is  only  a  Nisi  Prius  decision  and  doubtful  It  has 
since  been  held  that  if  there  be  more  than  one  bill  to  which 
the  notice  may  apply,  it  lies  on  the  defendant  to  prove 
that  fact  {k).  And  if  a  note  be  improperly  called  a  bill  it 
is  no  objection  (/),  nor  if  a   bill   be   improperly  called  a 


1  M.  &  O.  76  ;  1  Scott,  N.  R.  180  ; 
Furze  v.  SKarwood,  2  Q.  B.  888  ; 
11  L.  T.  19 ;  and  mfficierU  in 
IVoodthorpe  v.  Latcei,  2  M.  &  W. 
109  ;  Orugeon  v.  Smith,  6  A.  &  £. 
499 ;  Hedger  v.  Steavenson,  2  M. 

6  W.  799  ;  5  Dowl.  771  ;  Arm- 
strong V.  C^ristiani,  5  C.  B.  687  ; 
17  L.  J.  181 ;  Edmunds  t.  CaUs, 

2  Jur.  188 ;  Houldiieh  v,  Cauty, 
4  Ring.  N.  C.  441 ;  2  Scott,  N.  C. 
209  ;  Lewis  v.  Oompertz,  6  M.  Ic 
W.  400  ;  Cooke  t.  French,  10  A. 
&£.  181  ;  Shelton  v.  BraUhwait€, 

7  M.  &  W.  436 ;  Stoekenv.  Collin, 
9  C.  &  P.  658  ;  7  M.  &  W.  615  ; 
ffousego  v.  Coume,  2  M.  &  W. 
348 ;  Baily  y.  Porter,  14  M.  ft  W. 
44  ;  cited  in  Allen  v.  Edmundaen, 
17  L.  J.,  Ex.  298  ;  2  Ex.  719  ; 
Paid  y,  Joel,  8  H.  &  N.  455  ;  28 
L.  J.  Ex.  148 ;  4  H.  ft  N.  855 ; 
Pobaon  v.  CvrUwis,  2  Q.  B.  421  ; 


Count  V.  Thompson,  18  L.  J.,  C.  P. 
125 ;  7  C.  B.  400  ;  Everard  y. 
fValson,  1  E.  ft  B.  801  ;  in  which 
case  Lord  Campbell  expressed  re- 
gret at  the  decision  in  Solarte  y. 
Palmer. 

(0  The  constructien  of  all 
written  documents  is  for  the 
Court,  but  the  meaning  of  pecu- 
liar expressions,  which  in  parti- 
cular places  or  trades  haye  a 
known  meaning,  is  for  the  jury. 
Hutchinson  y.  Bowker,  5  M.  ft  W. 
542. 

(j)  Beauchamp  y.  Cash,  1  D. 
ft  R.,  K.  P.  C.  8.  Though  every 
indorser  is  in  the  nature  of  a  new 
drawer,  ante,  p.  168.  But  see 
MeUersh  y.  Bippsn,  7  Exch.  578. 

{k)  SheUony.  BraiihioaiU,  7  M. 
ft  W.  486. 

(Z)  Messenger  y.  Southey,  1  ICan. 
ft  Or.  76  ;  1  Scott,  N.  R.  180. 
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note  {m\  nor  if  the  characters  of  drawers  and  acceptors  of        ^y^ 

a  bill  be  transposed  (n).  '- — 

In  short,  that  a  misdescription  which  does  not  mislead 
18  immaterial  (o),  is  now  the  rule  of  law,  as  well  as  of  con- 
venience and  justice. 

It  has  been  held  that  notice  of  dishonour  need  not  state  Statement  of 
on  whose  behalf  payment  is  applied  for,  nor  where  the  bill  the  party  on 
is  lying  (p),  and  a  misdescription  of  the  place  where  *^®  notice  ^^*^^ 
bill  is  lying  is   immaterial  {q\  unless,  perhaps,   a   tender  gi^en. 
were  made  there. 

If  the  notice,  by  mistake,  misdescribe  the  party  giving  it, 
by  representing  that  it  is  given  by  or  on  behalf  of  A.,  when 
in  reality  it  is  given  by  or  on  behalf  of  B.,  it  is,  neverthe- 
less, good.  But  the  party  who  receives  the  notice  is  to  be 
placed  in  the  same  situation  as  if  the  notice  had  really  been 
given  by  A.,  and  is  at  liberty  to  object  any  inability  in  A. 
to  give  notice;  as,  for  example,  that  A.  had  been  dis- 
chai^ged  by  laches,  or  had  no  right  of  action  on  the 
bill  (r). 

It  is  not  necessary  that  a  copy  of  the  protest  should  ac-  Notice  of 
company  notice  of  the  dishonour  of  a  foreign  bill  (s).     But  piotest. 
information  of  the  protest  should  be  sent  (t),  if  the  party 
to  whom  notice  is  transmitted  reside  abroad  {u). 

Secondly,  as  to  the  mode  of  transmitting  the  notice.  mode  of 

TRANSMIT- 

Putting  a  letter  into  the  post  is  the  most  common  and  ting  notice. 
the  safest  mode  of  giving  notice.     It  is  not  necessary  to  By  post, 
prove  that  the  letter  was  received,  and  any  miscarriage  will 
not  prejudice   the  party  giving    notice  (a;).      It  has  been 


(m)  Stockman  v.  Parry  11  M,  ft 
W.  809. 

(n)  MelUrsh  v.  Rippen,  7  Exch. 
678. 

(o)  Code,  8.  49  (7) ;  Bromage  v. 
Faughan,  9  Q.  B.  608 ;  Mellersh 
y.  Mippef^  supn  ;  DennisUmn  v. 
Stetoart,  17  Howard,  American 
Rep.  606 ;  Harphan  v.  Child,  1 
F.  k  F.  652. 

(p)  WoodOujfpe  v.  Lowes,  2  M. 
k  W.  109 ;  Houtego  v.  Coume,  2 
M.  k  W.  848 ;  Harrison  y.  Ruscoe, 
16  L.  J.,  Exch.  110;  16  M.  &  W. 
231  ;  MaxtotU  v.  Braiii,  10  L.  T., 
N  S.  881. 

{q)  Rowlands  y.   Spritjett,   li 


h.  J.,  Exch.  227  ;  14  M.  &  W.  7. 

(r)  Harrison  v.  Ruscoe,  15  L.  J. 
Exch.  110;  15M.  &  W.  281. 

(s)  Goodman  y.  Harvey,  4  Ad. 
k  EL  870  ;  6  N.  &  M.  372. 

(0  Rogers  v.  Stephens,  2  T.  R. 
718  ;  Oale  v.  Walsh,  6  T.  R.  289  ; 
Brough  v.  Parkins,  2  Ld.  Raym. 
993  ;  Cronnwell  y.  Hynson,  2  Eap. 
611  ;  Robins  v.  Oibson,  8  Camp. 
834 ;  1  M.  &  SeL  288 ;  B.  N.  P. 
271. 

(u)  See  the  Chapter  on  Pbotest. 

{x)  Code,  8.  49  (16) ;  Sawnderson 
y.  Judge,  2  H.  Bl.  609  ;  Ku/h  y. 
TFeston,  8  Eap.  64;  Parker  v. 
Gordon,  7   East,  385  ;   3  Smith, 
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CHAPTER    ruled  that^  in  London,  delivery  of  a  letter  to  a  bellman  in 
^^'         the  street  is  not  sufficient,  and  that  it  should  be  posted 
~  either  at  the  General   Post  Office,  or   at  an   authorize! 
receiving-bouse  (y). 


Direction  of 
he  letter. 


Eyidence  of 
notice  by 
post. 


It  is  not  sufficient  that  the  letter  be  directed,  generally,  to 
a  person  at  a  large  town ;  as,  for  example,  to  "  Mr.  Haynes, 
Bristol "  (2),  without  specifying  in  what  part  of  it  he  resides, 
unless  where  the  person  to  whom  the  letter  is  sent  is  the 
drawer  of  the  bill,  and  has  dated  it  in  an  equally  general 
manner  (a).  But,  if  he  has  done  so,  then  the  sending  of  a 
letter,  with  an  address  as  general  as  the  drawer's  descrip- 
tion, as  '<T.  M.  Barron,  Esq.,  London,"  will  at  least  be 
evidence  from  which  the  jury  may  infer  due  notice  (6).  If 
the  notice  to  the  drawer  arrive  too  late,  through  misdirec- 
tion, it  is  for  the  jury  to  say,  whether  the  holder  used  due 
diligence  to  discover  the  drawer's  address  (c).  If  the  notice 
miscarry  from  the  indistinctness  of  the  drawer's  hand- 
writing on  the  bill,  he  will  not  be  discharged  (d). 

Where  a  witness  said  that  the  letter,  containing  notice 
of  dishonour,  was  put  on  a  table  to  be  carried  to  the  post- 
office,  and  that  by  the  course  of  business  all  letters  de- 
posited on  this  table  were  carried  to  the  post-office  by  a 
porter.  Lord  Ellenborough  said,  '*  You  must  go  further ; 
some  evidence  must  be  given  that  the  letter  was  taken  from 
the  table  in  the  counting-house  and  put  into  the  postK)ffice. 
Had  you  called  the  porter  and  he  had  said  that,  although 
he  had  no  recollection  of  the  letter  in  question,  he  invari- 
ably carried  to  the  post-office  all  the  letters  found  upon 
the  table,  this  might  have  done  (e),  but  I  cannot  hold  this 
general  evidence  of  the  course  of  business,  in  the  plaintiffs 
counting-house,  to  be  sufficient "  (/).     The  post  marks  in 


858 ;  Zangdon  v.  HtUls,  5  Esp. 
157 ;  Dohree  v.  Eastwood,  3  C.  & 
P.  250  ;  Stockm  v.  Collin,  7  M.  & 
W.  516  ;  9  C.  &  P.  653  ;  Woodcock 
V.  Hoiddstoorth,  16  L.  J.,  Exch. 
49  ;  16  M.  &  W.  126;  Maekay  v. 
Judkins,  1  F.  &  F.  208. 

(y)  Hawhina  y.  RiUt,  Peake's 
N.  P.  C.  186  ;  but  see  Pa/^  v. 
Alerander,  3  M.  &  Sco.  789,  and 
SkiVbedc  v.  QarheU,  14  L.  J.,  Q. 
B.  889 ;  7  Q.  B.  846.  "  A  bell- 
man,"  says  Ix>rd  Denman,  "is  an 
ambulatory  post  office." 

(«)  Walter  v.  Raynes,  R.  k  M. 
149. 


(a)  Mann  v.  Moors,  1  R.  ft  M. 
249  ;  Clarke  v.  Sharpe,  8  M.  &  W. 
166 ;  1  Hor.  &  H.  85  ;  Siggers 
y.  Brovme,  1  Moo.  k  Rob.  520 ; 
Burmester  y.  Barron,  17  Q.  B. 
828. 

(6)  Ibid. 

(c)  Ibid  ;  see  EsdaiU  y.  Sowerby, 
11  East,  114. 

((2)  Hetrntt  y.  T?iomp9on,  1  Moo. 
k  Rob.  543. 

(e)  So  held  in  SkUbeck  y.  Oar^ 
belt,  14  L.  J.,  Q.  a  388 ;  7  Q.  B. 
846. 

(/)  JTetheringtcn  v.    K*mp,    4 
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town  or  country,  proved  to  be  such,  are  eyidence  that  the   CHAMER 
letters,  on  which  they  are,  were  in  the  office  to  which  those 
marks  belong,  at  the  time  of  the  dates  of  such  marks  {g). 
But  they  are  not  conclusive  evidence  {h), 

A  duplicate  original,  or  an  examined  copy,  or  oral  evi- 
dence of  a  written  notice  of  dishonour,  are  admissible 
without  notice  to  produce  the  original  (t). 

Though  there  be  a  general  post,  the  holder  may  send  Special  mes- 
notice  by  a  special  messenger  (Jc) ;  but  if  the  notice  be  not  wnger. 
communicated  by  the  special  messenger  till  after  the  day 
when  it  would  have  been  conveyed  by  the  post,  it  is  insuffi- 
cient (Q.  Where  the  communication  by  the  post  is  infre- 
quent, as  where  the  party  to  whom  notice  is  to  be  sent  lives 
out  of  the  usual  course  of  the  post,  so  that  a  letter  may, 
possibly,  not  reach  him  for  a  fortnight,  he  may  be  charged 
a  reasonable  sum  by  the  holder  for  the  expense  of  a  special 
messenger  (m). 

Personal  service  of  a  written  notice  is  not  necessar}*^  (n). 


In  the  case  of  a  foreign  bill,  it  is  sufficient  to  send  it  by  How  to  be 
the  first  mail  or  regular  ship  bound  for  the  place  to  which  ^\  ^°  <^  ^^ 
it  is  to  be  sent ;  and  it  is  no  objection  that,  if  sent  by  a  ^^^^^  "» »• 
chance  ship,  bound  elsewhere,  it  would  have  arrived  sooner. 
"  It  is  sufficient  for  a  party  in  India,"  says  Eyre,  C.  J.,  **  to 
send  notice  by  the  first  regular  ship  going  to  England,  and 
he  is  not  bound  to  accept  the  uncertain  conveyance  of  a 
foreign  ship." — "  It  was  enough  to  do  so  by  the  first  ship, 
whether  Ehiglish  or  foreign,  that  was  going  to  England  in 
the  regular  course  of  conveyance  "  (o). 

We  have  already  seen,  in  what  cases  a  copy  or  notice  of 


Camp.  194 ;  ffawkes  v.  Salter,  i 
Bing.  715;  1  Moo.  k  P.  750, 
S.  P.  ;  and  see  llagedoni  v.  BcUi^ 
3  Camp.  379  ;  1  M.  &  S.  567. 

{g)  Kent  v.  Lovxnu,  1  Camp. 
177  ;  Fletcher  v.  Braddyl,  3  Stark. 
64  ;  Rex  v.  Plumer,  R.  &  R.  C.  C. 
254  ;  Bex  v.  ffatwn,  1  Camp. 
215 ;  Langdon  v.  HulU,  5  Enp. 
156  ;  Bex  v.  Johnson,  7  East,  65. 

(A)  Slacken  v.  Collin,  7  M.  &  W. 
515  ;  9  C.  &  P.  653. 

(i)  Aeland  v.  Pierce,  2  Camp. 
601  ;  Boberts  v.  Bradshaw,  1 
Stark.  28 ;  Kine  v.  Beaumont,  3 
a  &  B.  288;  7  Moore,  112; 
aeeus  as  to  a  notice  of  the  dishonour 
of  a  bill,  not  being  the  bill  sned 

3.B.E. 


on  :  Lanauze  v.  PcUmer,  1  Moo.  & 
Mai.  31. 

{k)  Dobree  v.  Easttoood,  3  C.  & 
P.  250. 

(Z)  Darhishire  v.  Parker,  6  East, 
3  ;  2  Smith,  195.  It  has  been 
held,  that  it  may  arrive  later 
during  business  hours  in  the  same 
da}'  without  discharging  the  in- 
dorser.  ii'tncroft  v.  Hall,  Hult's 
N.  P.  C.  476. 

{m )  Pearvm  v.  GraUan .  6  Smitli , 
404. 

(n)  ffouargo  v.  Co\et\e,  2  M.  & 
W.  848. 

(o)  Muilman  v.  L^Eguiiio,  2  H. 
Bl.  565. 
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CHAPTER    the  protest  must  aocompanj  notice  of  the  dishonour  of  a 
^V.         foreign  bill. 


AT  WHAT 
PLACE. 


Thirdly,  as  to  the  place  at  which  notice  is  to  be  given. 

A  notice  of  dishonour  should  regularly  be  sent  to  the 
place  of  business,  or  to  the  residence  of  the  party  for  whom 
it  is  designed  (p). 

If  a  party,  whose  name  is  on  a  bill,  direct  a  notice  to  be 
sent  to  him  when  absent  at  a  distance  from  his  residence, 
so  that  its  transmission  thither,  and  thence  to  the  prior 
parties,  will  occupy  more  time  than  if  the  notice  had  passed 
through  the  ordinary  place  of  residence,  a  notice  to  him  at 
the  substituted  and  more  distant  place  will,  it  seems,  not 
only  be  a  good  notice  as  against  him,  but  also  a  good 
notice  as  against  prior  parties  {q). 

A  message  sent  to  a  counting-house  within  the  usual 
hours  of  business  has  been  held  sufficient,  though  no  per- 
son be  in  attendance.  Thus,  where  the  holder  sent  to  a 
counting-house,  and  the  messenger  knocked  at  the  outer 
door  on  two  successive  days,  making  noise  sufficient  to  be 
heard  by  persons  within.  Lord  EUenborough  said  (r) : 
"  The  counting-house  is  a  place  where  all  appointments 
respecting  the  business,  and  all  notices,  should  be  ad- 
dre«3sed ;  and  it  is  the  duty  of  the  merchant  to  take  care 
that  a  proper  person  be  in  attendance.  It  has,  however, 
been  argued,  that  notice  in  writing  left  at  the  counting- 
house,  or  put  into  the  post,  was  necessary,  but  the  law  does 
not  require  it,  and  with  whom  was  it  to  be  left  ?  Putting 
a  letter  into  the  post  is  only  one  mode  of  giving  notice ; 
but,  where  both  parties  are  residing  in  the  same  town, 
sending  a  clerk  is  a  more  regular  and  less  exceptionable 
mode"  (s).     But  the  mere  act  of  going  and  knocking  at 


(p)  It  has  been  held  in  America 
that  notice  put  into  the  iK)8t-offico, 
if  the  parties  live  in  different  places, 
is  good.  It  is  otherwise  when  the 
parties  reside  in  the  same  town. 

Where  a  person  has  a  dwelling- 
house  and  counting-room  in  the 
same  town,  a  notice  sent  to  either 
place  is  sufiScient. 

The  holder  of  a  bill  or  note  has 
a  right  to  adopt  a  private  con- 
veyance instead  of  the  mail  for 
the  receipt  and  transmission  of 
notice  to  a  drawer  or  indorser  of 
the  dishonour  thereof;  but  in 
such  case  it  is  incumbent  on  the 
holder  to  show  that  due  diligence 
was  used. 


If  a  party  receive  notice  of  Uie 
dishonour  of  a  bill  in  due  time, 
he  cannot  object  to  the  mode  of 
conveyance.  See  6tii  American 
ed.  of  Byles  on  Bills,  p.  424. 

iq)  Shelton  v.  Braiikwaite,  8  M. 
k  W.  252. 

(r)  But  this  case  was  decided 
before  ScHarie  v.  Palmer ^  and  when 
the  form  of  pleading  made  it  un- 
necessary to  distinguish  between 
actual  notice  and  a  dispensation 
with  notice. 

(«)  Cross  V.  Smith,  1  M.  &  8. 
545;  OoUUmith  v.  Bland,  Chit. 
10th  ed.  819  ;  Bayley,  6th  ed. 
276  ;  Bancroft  v.  Hall,  Holt's  N. 
P.  C.  476. 
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the  door  will  not  sustain  an  allegation  of  actual  notice,    CHA^BR 
though  it  may  enlarge  the  time  necessary  for   giving  it,  ' 

or  under  some  circumstances  be  evidence  of  a  dispensa- 
tion {t).  A  message  left  at  the  dwelling-house  of  a  private 
person  with  his  wife  has  been  held  sufficient  {u). 

Fourthly,  as  to  the  time  when  notice  of  dishonour  should  ^^^n  to  be 

Kz.  ^^^«  GIVBN. 

be  given. 

The  general  rule  is,  that  notice  must  be  given  before 
action  brought  either  immedfately,  or  within  a  reasonable 
time  after  the  dishonour;  and  that  what  is  a  reasonable 
time  is  a  question  of  law,  depending  on  the  facts  of  each 
particular  case  (x).  Accordingly,  the  due  interval  within 
which  notice  .may  or  must  be  given,  in  a  variety  of  con- 
junctures, has  been  defined  by  the  decisions. 

In  the  absence  of  special  circumstances,  notice  is  not  Wbere  the 
deemed  to  have  been  given  within  a  reasonable  time,  unless  P?I*^*®*  ^^^®  *" 
it  be  sent  off  on  the  day  (being  a  business  day,  Code,  s.  92)  places, 
following  the  dishonour,  if  there  be  a  post  at  a  convenient 
hour  on  that  day,  or  if  there  be  none,  by  the  next  post 
thereafter,  in  cases  where  the  person  giving  and  the  person 
receiving  notice  reside  in  different  places.  "It  is,"  says 
Abbott,  C.  J.,  "of  the  greatest  importance  to  commerce 
that  some  plain  and  precise  rule  should  be  laid  down,  to 
guide  persons  in  all  cases,  as  to  the  time  within  which 
notice  of  the  dishonour  of  bills  must  be  given.  That  time 
I  have  always  imderstood  to  be,  the  departure  of  the  post 
on  the  day  foUowing  that  in  which  the  party  receiveB  in- 
telligence  of  the  dishonour.  If,  instead  of  that  rule,  we 
are  to  say  that  the  party  must  give  notice  by  the  next 
practicable  post,  we  should  raise,  in  many  cases,  difficult 
questions  of  fact,  and  should,  according  to  the  different 
local  situations  of  parties,  give  them  more  or  less  facility  in 
complying  with  the  rule.  But  no  dispute  can  arise  i'rom 
adopting  the  rule  which  I  have  stated  "  (y). 


(i)  AlUnY,EdfMmda(mj2'EtXGh, 
719. 

(tt)  ffousego  v.  Cowne^  2  M.  & 
W.  348. 

(x)  Code,  8.  49  (12) ;  Darbishire 
V.  Parker,  6  East,  3  ;  2  Smith,  195 ; 
Gladwell  v.  Turner ,  L.  R.,  5  £x. 
59  ;  39  L.  J.  31.  As  to  when  a  bill 
is  dishonoured  by  non-acceptance, 
see  Code,  s.  43  (1),  and  a  bill  or 
note  by  non-payment,  sect.  47  (1). 

(y)  Code,  s.  49  (12)  b ;  WUliama 
Y.   SmUh,  2  B.  &  Aid.   496.     In 


QladwellY.  Turner ^  supra,  Martin, 
B. ,  was  of  opinion  that  next  day 
meant  next  day  after  holder, 
haying  exercised  reasonable  dili- 
gence, was  in  a  position  to  give 
notice. 

It  is  held  in  America  that  notice 
of  non-acceptance  or  non-pay- 
ment must  be  given  in  a  reason- 
able time  in  order  to  charge  the 
drawer  or  indorser.  Thougti,  in 
some  cases,  the  question  of  what 
is  reasonable  notice  has  been  left 


Q  2 


228 


N^otice  of  Di*honou}\ 


CHAPTER 
XV. 


In  the  same 
place. 


If  the  post  does  not  go  out  ou  the  next  day,  notice  need 
not  be  posted  till  the  day  after,  or  till  the  next  post-day. 
Thus,  where  the  plaintiff  received  intelligence  of  the  dis- 
honour on  Thursday  morning,  at  nine  o'clock,  though  the 
post  did  not  go  out  till  nine  o'clock  at  night,  and  no  bag 
was  made  up  on  the  Friday,  but  the  plainti£f  wrote  on 
Saturday,  Lord  Tenterden  said,  '*  It  suffices,  in  this  case, 
that  the  plaintiff  put  the  letter  into  the  post  on  Saturday ; 
for,  if  he  had  done  so  on  the  Friday,  it  would  not  have 
been  forwarded  till  the  Saturday  night,  and  it  is  immaterial 
whether  the  letter  lay  in  the  post-office  or  in  the  plaintiff's 
liands  till  the  Saturday  "  {z).  So,  if  the  post  goes  out  at  an 
unseasonable  hour  in  the  morning,  the  holder  is  not  bound 
to  get  up  and  write  by  the  second  post,  but  may  wait  for 
the  third.  Thus,  where  a  bill  was  dishonoured  on  Saturday 
in  a  place  where  the  post  went  out  at  half-past  nine  in  the 
morning,  it  was  held  that  it  was  sufficient  notice  of  dis- 
honour to  send  a  letter  by  the  following  Tuesday  morning's 
post  (a). 

So,  too,  in  the  absence  of  special  circumstances,  where 
both  the  parties  live  in  the  same  town,  or  where  they  live 
in  London  (6),  notice  must  be  given  in  time  to  be  received 
in  the  course  of  the  business  day  next  after  the  day  of  dis- 
honour (c).  And,  therefore,  though  a  letter  be  put  into  the 
post  in  London  on  the  day  after  the  dishonour,  it  will  not  be 
sufficient  notice,  unless  posted  in  time  to  be  delivered  the 
same  day.  Lord  Ellenborough  :  "  Where  the  parties  reside 
in  London,  each  party  should  have  a  day  to  give  notice. 


to  the  jury  to  decide  ;  yet  the 
vast  current  of  American  eases 
holds,  with  remarkable  unanimity, 
that  it  is  a  matter  of  law  for  the 
determination  of  the  Cuart  ex- 
clusively. The  holder  is  bound 
to  give  notice  of  the  dishonour 
of  a  bill  to  the  parties  to  be 
charged  by  the  next  practicable 
mail.  Where  a  bill  drawn  iu 
that  countiy  on  Europe  has  been 
dishonoured,  notice  must  be  sent 
by  the  first  ship  bound  to  any 
port  of  the  Uniteil  States ;  and  it 
18  not  sufficient  to  send  it  by  the 
first  ship  for  the  port  where  the 
drawer  and  indorser  reside.  See 
Byles  on  Bills,  6th  American  ed. 
p.  428. 

(z)  Ge  11  V.  Jeremy,  Moo.  k  M. 
61. 


(a)  Hawkes  v.  Salter,  4  Bing. 
715  ;  1  Moo.  k  P.  760  ;  Bray  v. 
Hadxcen,  6  M.  &  Sel.  68  ;  WrigJU 
v.  Shatccrosa^  2  B.  &  Aid.  501,  n. 

{h)  I  am  not  aware  that  the 
precise  extent  of  the  word  London, 
as  here  used,  has  been  definefi 
by  any  decision,  nor  that  it  has 
been  held  incumbent  on  a  person 
giving  notice  of  dis>honour  to 
treat  all  xjersons  living  within  the 
limits  of  what  was  formerly  the 
twopenny  post,  as  living  in  the 
same  place. 

(c)  Code,  8.  49  (12)  a;  SeoU  v. 
lAjford,  9  East.  847;  1  Camp. 
246  ;  Smith  y.  MulleU,  2  Camp. 
208  ;  Marsh  v.  Maxwell,  2  Camp. 
•  10,  n.  ;  Jameson  v.  Surinton,  2 
('amp.  874  ;  2  Taunt.  224  ;  Eil- 
t4m  V.  Fairclough,  "l  Camp.  683  ; 
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The  holder  of  a  bill  is  not,  omi$m  omnibus  aliis  negotiisj  ^'HAPTBR 
to  devote  himself  to  giving  notice  of  its  dishonour.  If  yon 
limit  a  man  to  a  fractional  part  of  a  day,  it  will  come  to  a 
question  how  swiftly  the  notice  can  be  conveyed, — a  nian 
and  horse  must  be  employed,  and  you  will  have  a  race 
against  time.  But  here  a  day  has  been  lost.  The  plaintiff 
had  notice  himself  on  the  Monday,  put  in  the  letter  on 
Tuesday  afternoon,  and  the  defendant  does  not  receive 
notice  till  the  Wednesday.  If  a  party  has  an  entire  day,  he 
must  send  off  his  letter  conveying  the  notice  within  post- 
time  of  that  day.  The  plaintiff  only  wrote  the  letter  to 
the  defendant  on  the  Tuesday.  It  might  as  well  have  con- 
tinued in  his  writing-desk  on  the  Tuesday  night,  as  lie  at 
the  post-office  (rf).  A  person  who  puts  the  letter  into  the 
post  on  the  day  when  it  ought  to  be  received,  must  show 
affirmatively  that  it  was  posted  in  time  to  be  received  on 
that  day  (e).  The  post-mark  is  not  conclusive  evidence  of 
the  time  when  a  letter  is  posted  "  (/). 

When  a  party  receives  due  notice  of  dishonour,  he  has  When  a  party, 
the  like  time  allowed  for  giving  notice  to  the  antecedent  receiving 
parties  (a).  notice,  must 

*^  ^'  transmit  it. 

It  has  been  doubted  (A)  whether,  seeing  that  the  acceptor  May  be  given 
of  an  inland  bill  has,  as  in  the  case  of  other  debts,  the  whole  o^  the  day  of 
of  the  day  on  which  the  bill  falls  due  to  pay  it,  notice  of  diahonour. 
non-payment  can  be  given  till  the  day  after.     But  it  is  now 
settled  that  notice  may  be  given,  at  any  time  after  demand  ■ 
on   the  day  the  bill  becomes    due.      **The  'other   party," 
observes  Lord  EUenborough,  ''  cannot  complain  of  the  extra- 
ordinary diligence  used  to  give  him  information  "  (i). 

Notice  of  dishonour  may  be  given  on  the  same  day. 
though  there  be  no  actual  refusal,  if  the  house  where  the 
bill  is  payable  be  shut  up  and  no  one  be  there  (j). 

Where  a  bill  when  dishonoured  is  in  the  hands  of  an  When,  if  bill 

agent,  as  a  banker  for  instance,  he  may  either  give  notice  is  deposited 

with  banker, 

attorney  or 

ffaynes  v.  BirkSy  8  Bos.  &  Pul.  Jeremy^  Moo.  &  M.  68.  acent. 

599 ;   Williams  v.  Smith,  2  B.  &  (A)  Leftley  v.  Mills,  i  T.   B.  ^ 

Aid.   600 ;  Fowler  v.  Hendon,  4  170. 
Tyrw.  1002.  (t)  Code,  s.  49  (12) ;  Burbridge 

{d)  Smith  V.  MulleU,  2  Camp.  v.   Mannas,   8  Camp.   193  ;  Ex 

208.  parte  Moline,  19  Ves.  216  ;  Hums 

ie)  Fowler  v.  ffendon,  4  Tyrw.  v.  Peploe,  8  East,   169  ;  Hine  v. 

1002.  AlUly,  4  B.  &  Ad.  624 ;  1  N.  & 

(/)  Stocken  v.  Collin,  7  M.  &  M.  488. 
W.  515  ;  9  C.  &  P.  658.  (J)  Hine  v.  AlUly,  4  B.  &  Ad. 

0/)  Code.  s.  49   (14) :  OeUl  v.  62i  ;  1  N.  k  M.  488. 
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^^  x^^^  to  the  parties  himself,  or  to  his  principal ;  in  the  latter  case 
'  he  is  considered  as  a  holder,  and  has  the  usual  time  to  give 
notice  to  his  principal^  and  the  principal  the  like  for  giving 
notice  to  the  antecedent  parties  (Jc),  Upon  the  same  prin- 
ciple, where  the  holder  of  a  bill  employed  an  attorney  to 
give  notice  to  an  indorser,  and  the  attorney  wrote  to  another 
professional  man,  requesting  him  to  ascertain  the  indorser's 
residence,  and  received  an  answer  to  his  letter,  conveying 
the  desired  information,  on  the  16th  of  the  month,  which 
information  he  communicated  to  his  principal  on  the  17th, 
and  on  the  18th  forwarded  the  letter  containing  the  notice 
of  dishonour,  it  was  held  sufficient.  "If,"  says  Lord 
Tenterden,  "  the  notice  had  been  sent  to  the  principal,  he 
would  have  been  bound  to  give  notice  on  the  next  day,  but 
it  having  been  sent  to  the  agent,  he  was  not  bound  to  give 
notice  on  the  following  day.  A  banker  who  holds  a  bill 
for  a  customer  is  not  bound  to  give  notice  of  dishonour  on 
the  day  on  which  the  bill  is  dishonoured.  He  has  another 
day,  and,  upon  the  same  principle,  I  think  the  attorney  in 
this  case  was  entitled,  by  law,  to  be  allowed  a  day  to  con- 
sult his  client "  (/). 

Notice  Where  a  bill  passes  through  several  branch  banks  of  the 

branch  banks.  ^^^^'^  establishment,  each  branch  may  be  considered  as  a 

distinct  holder  entitled  to  receive  and  transmit  notice  as 

such  (m). 

Sundays,  holi-      Sunday,  Christmas  Day,  Good  Friday,  bank  holidays,  a 
h*^vif^M       public  thanksgiving  or  fast  day,  or  any  festival  on  which  a 
howreckwaed*  "'^^'^  ^®  forbidden  by  his  religion   to   transact  any  secular 
*  affairs  (for  the  law  merchant  respects  the  religion  of  dif- 
ferent people),  are  not  to  be  reckoned,  in  computing  the 
time  within  which  notice  of  dishonour  should  be  given  (n). 
If  a  man  receive  a  letter  containing  notice  of  dishonour  on 
such  a  day,  he  is  not  bound  to  open  it,  and  will  be  con- 
sidered as  having  received  notice  on  the  next  day. 


{k)  Code,  8.  49  (13) ;  Jiobntm  v. 
Bennett,  2  Taunt.  388  ;  Langdale 
V.  Trimmer,  16  East,  291  ;  Bray 
▼.  Hadwcn,  5  M.  &  Sel.  68. 

(I)  Firth  V.  Thrush,  8  B.  &  C. 
387  ;  2  Man.  &  Ry.  259 ;  Dans. 
&  L.  161.  See,  however,  In  re 
Leeds  Banking  Company^  1  Law 
Rep.,  Eq.  1  ;  35  L.  J.,  Ch.  83. 
But  in  tnis  case  the  prior  deci- 
sions were  not  brought  under  the 
notice  of  the  Vice-chancellor. 

(w)  Corleft     V.    JoneSj     Exch. 


1842  ;  Clode  v.  Bayley,  12  M.  k 
W.  51.  And  so  held,  although 
the  hill  may  have  passed  by  de- 
livery without  indorsement.  Ibid. 
See  further  as  to  branch  banks, 
Woodland  v.  Fear,  7  E.  &  B.  519. 
(n)  Code,  a.  92  ;  89  &  40  Geo.  8, 
c.  42  ;  7  &  8  Geo.  4,  c  15  ;  Lindo 
v.  Unsworth,  2  Camp.  602  ; 
Tassell  v.  Lewis,  1  Ld.  Raym. 
743.  See  p.  207,  and  34  Vict  c. 
17,  s.  2,  Appendix.  A  relic^ious 
difficulty  would   i>robably    be  a 
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It  lies  on  the  plaintiff  to  show  that  notice  was  given  in    CHAPTBR 

due  time  and  before  action  brought.     In  an  action  by  the * 

indorsee  against  an  indorser  of  a  bill  of  eichange,  a  wit- 
ness  stated  that>  either  two  or  three  days  after  the  dis-  J^^ 
honour  of  the  bill,  notice  was  given  by  letter  to  the  de- 
fendant;  notice  in  two  days  being  in  time,  but  notice  on 
the  third  too  late.  Lord  Ellenborough :  "  The  witness 
says  two  or  three  days,  but  the  third  day  would  be  too  late. 
It  lies  upon  you  to  show  that  notice  was  given  in  due  time, 
and  I  cannot  go  upon  probable  evidence  without  positive 
proof  of  the  fact.  Nor  can  I  infer  due  notice  from  the 
non-production  of  the  letter ;  the  only  consequence  is,  that 
you  may  give  parol  evidence  of  it.  The  onw  prohandi  lies 
upon  the  plaintiff,  and,  since  he  has  not  proved  due  notice, 
he  must  be  nonnsuited  "  (o).  So  it  lies  on  the  plaintiff  to 
show  that  notice  was  given  and  received  before  action 
brought.  Therefore,  where  the  notice  was  given  and  the 
action  brought  on  the  same  day,  the  plaintiff  was  non- 
suited, because  he  did  not  show  by  affirmative  evidence  that 
the  notice  was  received  before  the  writ  issued  ( p). 

Each  indorser  has  the  like  time  to  transmit  notice. 

When  there  are  several  indorsers,  the  time  within  which 
each  is  entitled  to  notice  of  dishonour  depends  on  the  par- 
ties by  whom  and  to  whom  the  notiC'C  is  given,  and  will 
therefore  be  more  conveniently  discussed  after  we  have 
considered  the  parties  who  are  to  give  and  receive  notices  {q). 

Fifthly,  we  are  to  consider  by  whom  the  notice  ought  to  by  whom 
be  given.  notice 

Notice  of  dishonour  must  be  given  by  or  on  behalf  of  the  Q^y^^^  ^^ 
holder,  or  by  or  on  behalf  of  an  indorser  then  liable  on  the 
bill  or  note. 

The  object  of  notice  is  twofold  :  first,  to  apprise  the  party 
to  whom  it  is  addressed  of  the  dishonour ;  and,  secondly,  to 
inform  him  that  the  holder,  or  party  giving  the  notice,  looks 
to  him  for  payment  (r).  Hence  it  follows  that  notice 
can  only  be  given  by  some  party  to  the  instrument, 
though  he  need  not  be  the  actual  holder  of  the  bill  at  the 


''special    circnmstance "    under  ed.  p.  482. 

Code,  8.  49  (12).  (o)  lawsonY,  Sherwood,  1  Stark. 

It  IB  held  in  America  that  lills  814. 

of  ezchange   payable  in   Massa-  (p)  Catirique  y,  BemdbOi  li  L. 

chusetta  are  properly    protested  J.,  Q.  B.  8  ;  6  Q.  B.  498. 

on  the    day  preceding   the  fast  (q)  Code,  s.  49  (14). 

day,  if  they  fall  due  on  that  day.  (r)  Code,  s.  49  (1) ;  Tindal  v. 

See  Byles  on  Bills,  6th  American  Brovm,  1  T.  R.  167. 
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CHXVT EB.  time  («),  but  that  asti'aDger  is  incompetent  to  give  it{t).  And 
it  has  been  held  by  Lord  Eldon,  that  notice  by  the  first  in- 
dorsee, who  had  not  himself  received  notice  from  the  second 
indorsee,  and  who  was  not,  therefore,  obliged  to  take  back 
the  bill,  was  insufficient  as  between  the  second  indorsee 
and  the  drawer  (n).  And  it  seems  clear,  that  even  a  party 
to  the  bill,  who  has  been  already  dischai^ged  by  laches,  or 
who  could  not  in  any  event  sue,  is  incompetent  to  give 
notice  (x).  But  a  prior  indorser  who  has  himself  received 
due  notice  may  transmit  it  (^),  though  he  may  not  know 
that  the  bill  has  been  dishonoured  (z). 

In  whose  Notice  by  the  holder  enures  in  favour  of  all  subsequent 

!!i«^«"°*^^^  holders,  and  of  all  prior  indorsers  having  a  right  of  re- 
course against  the  party  receiving  it,  i.e.,  in  general 
all  indorsers  subsequent  to  that  party. 

Notice  by  an  indorser  entitled  to  give  it  (t.e.,  then  liable 
on  the  bill  or  note)  eniu^s  for  the  benefit  of  the  holder  and 
all  indorsers  subsequent  to  the  party  receiving  it,  and  the 
same  seems  to  be  the  efifect  of  a  waiver  of  notice. 

So  that  a  notice  by  the  last  indorsee  to  the  drawer  will 
operate  as  a  notice  from  each  indorser  to  the  drawer ;  and 
if  the  payee  or  first  indorsee  has  duly  received  notice,  or 
has  not  been  discharged  by  laches,  a  notice  by  him  to  the 
drawer  will  be  e<iuivalent  to  a  notice  from  each  indorser, 
and  from  the  holder  to  the  di*awer  (a).  And  a  notice  from 
an  intermediate  party,  may,  in  pleading,  be  described  as  a 
notice  from  the  plaintiff  (6). 


enares. 


(x)  Chapman  v.  Keane,  8  Ad.  k 
K.  198  ;  4  N.  &  M.  607  ;  Harrison 
V.  Riiscoe,  15  L.  J.,  Exch.  110  ; 
15  M.  k  W.  231  ;  Lymght  v. 
JiryaiU,  19  L.  J  ,  C.  P.  160  ;  9 
C\  B.  46. 

(t)  Stewart  v.  Keniietlj  2  Camp. 
177. 

It  has  been  held  in  America, 
that  notice  must  be  given  by,  or 
by  the  authority  of,  a  party  or 
one  who  on  the  return  of  the  bill 
to  him  would  have  a  right  of 
action  on  it. 

A  written  notice,  not  signed 
by  any  person,  of  the  dishonour 
of  a  biU,  and  sent  by  mail  to  an 
iudorser,  is  insufficient  to  hold 
him.  He  who  accepts  or  pays 
.supra  protest,  must  give  the  same 
notice,  in  oixlcr  to  charge  a  party, 
which  is  necessary  to  be  given  by 
other  holders.     Tin  re  is  tlit*  aainc 


necessity  for  notice  of  non-accept- 
ance, &c.,  when  a  bill  is  paid  for 
the  honour  of  one  of  the  parties 
as  in  other  cases.  See  the  6th 
American  ed.  of  Byles  on  Bills, 
p.  434. 

(m)  Ex  parte  Barclay^  7  Ves. 
597  ;  but  qiucre,  since  Uie  case  of 
Chapman  v.  Kcane,  3  Ad.  k  £, 
193  ;  4  N.  &  M.  607,  unless  the 
party  giring  the  notice  had  been 
already  discnarged  by  laches. 

(x)  Harrison  v.  Ruseoe^  15  L. 
J.,  Exch.  110  ;  15  M.  &  W.  281. 
See  post ;  and  see  Miers  r.  Brown, 
11  M.  k  W.  372. 

{y)  Janiestni  v.  Swinton,  2  Camp 
373  ;  2  Taunt.  224  ;  IFilson  v. 
Swabfy,  1  Stark.  34. 

(r)  Jennings  v.  Roberts^  24  L. 
J.,  Q.  B.  102  ;  4  E.  &  B.  615. 

(a)  Code,  s.  49  (3)  and  (4). 

70  Xefrea  v.  Gill,  SCAT.  367. 
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There   are  two  Nisi  Prius  cases  (c)  to  be    found  in  the    CH^^BB 

lKX)kB,  in  which  Lord  Kenyon  and  Lord  Ellenborongh  are  J^ 

reported  to  have  held  respectively,  that  notice  of  dishonour 
from  the  acceptor  himself  was  equivalent  to  notice  by  the 
holder.  But  it  is  conceived  that  in  those  cases  the  holder 
must  have  constituted  the  acceptor  his  agent  for  the  purpose 
of  giving  notice,  or  that  they  are  not  law,  being  at  variance 
with  the  general  principle  laid  down  in  Tindal  v.  Brown, 
and  recognized  in  a  variety  of  subsequent  cases  {d). 

Notice  of  dishonour  is  not  invalid  because  the  person 
giving  it  did  not  know  that  the  bill  had  been  dishonoured. 
If  a  bill  is  dishonoiu'ed  in  fact^  and  a  party  to  it  unequivocally 
asserts  that  fact  in  a  notice  of  dishonour,  it  is  sufficient  {e). 

Notice   of   dishonour  may  be  given  by  any  agent  who  Bj  an  agent 
holds  the  biU  as  a  banker  or  attorney,  and  in  the  agent's 
own  name  (/).     And  it  has  been  held,  that  a  notice  given 
by  a  party  to  a  bill  in  the  name  of  an  indorser,  but  without 
his  authority,  is  good  {g). 

But  a  tradesman's  foreman  or  servant  is  not  necessarily 
such  an  agent  as  can  give  a  good  notice  (A). 

A  creditor  who  holds    a  bill   as  a  collateral  security  is  By  a  pledgee, 
bound  to  present  and  give  notice  of  dishonour,  and  is  liable 
for  the  consequences  if  he  omit  to  do  so  (t). 


Sixthly,  to  whom  notice  is  to  be  given. 

The  drawer  and  each  indorser  are  entitled  to  notice. 
The  drawer  of  a  bill  payable  to  a  third  party  is  also  entitled 
to  notice.  The  drawee  or  acceptor  is  not  entitled,  nor  is 
the  maker  of  a  promissory  note. 


TO  WHOM. 


(c)  Shaw  v.  Croftt  Chit.  9th  ed. 
494 ;  Selw.  9th  ed.  832  ;  Rosher 
V.  Kieran^  4  Camp.  87. 

{d)  See  Baker  v.  Birck,  8  Camp. 
107  ;  Fickin  v.  Oraham,  1  C.  & 
M.  726 ;  3  Tyrw.  923  ;  ffarrison 
V.  Ruseoe,  15  L.  J.,  Exch.  110  ; 
16  M.  k  W.  231.  The  case  of 
Tindal  v.  Brown,  however,  so  far 
AS  it  authorizes  the  conclusion 
that  the  party  giving  notice  must 
be  the  actual  holder,  is  now  over- 
ruled. Chapman  v.  Keane,  8  Ad. 
k  £.  193  ;  4  N.  &  M.  607. 

{e)  Jennings  v.  Bobertt,  4  E.  & 
B.  616. 

(/)  WooiUhoTpe  V.  Lawes,  2  M. 

k  W.  109  ;  Botce  v.  Tipper,  infra. 

As  to  the  pffect  of  a  misdescrip- 

ion  of  his  principal  by  tlie  agent, 


see  ante,  as  to  the  form  of  notice. 

ig)  Bogeraon  v.  Hare^  1  Jur.  1  ; 
Code,  8.  49  (2). 

(A)  East  V.  Smith,  16  L.  J., 
Q.  B.  292  ;  4  D.  &  L.  744. 

In  America  it  has  been  held 
that  a  bank,  having  a  bill  for  the 
purpose  of  collection  only,  is  con- 
sidered the  real  holder  for  the 
purpose  of  making  demand  and 
givmg  notice.  It  is  not  neces- 
sary that  notice  should  be  given 
by  the  holder ;  if  given  by  any 
person  authorized  by  the  holder, 
it  is  sufficient.  See  6th  American 
ed.  of  Byles  on  Bills,  p.  436. 

(i)  Peacock  v.  Puraell,  14  C.  B. 
N.  S.  728;  32  L.  J.,  C.  P. 
266. 
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CHAPTER 
XV. 


It  is  the  safest  course  for  the  holder  to  give  notice  him- 
^  self  to  all  the  parties  against  whom  he  may  wish  to  proceed 
within  the  time  within  which  he  is,  by  law,  required  to 
give  it  to  his  immediate  indorser  (j) ;  for,  if  he  merely  gi^e 
notice  to  his  immediate  indorser,  and  it  be  not  regularly 
transmitted  to  the  antecedent  parties,  they  are  discharged : 
and,  even  if  it  be  so  transmitted,  the  evidence  required  to 
trace  the  notice  back  to  a  remote  party  is  more  voluminous, 
and  may  be  difficult  to  procure.  But  if,  where  there  are 
several  indorsements,  notice  of  the  dishonour  be  given  by 
the  holder  to  his  immediate  indorser,  and  to  him  only, 
but  an  unbroken  chain  of  notices,  each  given  in  due  time, 
hang  regularly  from  indorsee  to  indorser,  back  to  a  dis- 
tant indorser  or  to  the  drawer,  the  latter  is  liable  either  to 
his  indorsee  or  to  the  holder.  Thus,  where  all  the  parties 
lived  in  London,  and  the  holder  on  the  day  of  dishonour 
gave  notice  to  the  fifth  indorser,  and  the  fifth  on  the 
following  day  to  the  fourth,  he,  on  the  day  after,  to  the 
third,  the  third  on  the  next  day  to  the  second,  and  the 
second  on  the  following  day  to  the  first,  it  was  held  in  an 
action  by  the  second  against  the  first  indorser,  that  due 
notice  had  been  given  (X).  And  it  would  also  have  been 
sufficient  in  an  action,  by  the  holder  at  the  time  of  dishonour, 
against  the  fifth  indorser,  and  in  an  action  by  the  fifth  in- 
dorser against  the  first  (I).  But,  if  there  be  any  laches  in 
the  circulation  of  the  notice  back  through  the  several  parties, 
even  though  the  neglect  of  one  be  compensated  by  the  ex- 
traordinary diligence  of  another,  laches  once  committed  dis- 
charges all  the  antecedent  parties,  and  subsequent  notices 
are  invalid,  for  they  are  given  by  parties  who  are  no  longer 
liable  on  the  bill  (m).  "  It  is  not  enough  that  the  drawer 
or  indorser  receives  notice  in  as  many  days  as  there  are 
subsequent  indorsers,  unless  it  is  shown  that  each  indorsee 
gave  notice  within  a  day  after  receiving  it ;  as  if  any  has 
been  beyond  the  day,  the  drawer  and  prior  indorsers  are 
discharged "  (n).     Nor  can   a  party,    in   such  a  case,  by 


U)  Rovoe  V.  Tipper,  13  C.  B. 
249. 

{k)  Hilton  V.  Shepherdy  6  East, 
14,  n. 

(0  Smith  V.  MulUU,  2  Camp. 
208  ;  Marsh  v.  Maxwell,  2  Camp. 
210  ;  Jameson  v.  SvcinUmj  2  Camp. 
373  ;  2  Taunt.  224  ;  Wilsm  v. 
Swabey,  1  Stark.  34. 

(m)  Harrison  v.  Jivsroe,  15  L.  J., 
Exch.  10  ;  16  M.  k  W.  234. 

{n)  Per  Lord  Ellenborough,  in 


Marsh  y.  Maxtoellf  2  Camp.  210, 
D.  ;  Smith  v.  MulUU,  2  Camp. 
208.  See  Howe  v.  Tipper,  18 
C.  B.  249. 

In  America,  also,  it  is  held 
that  where  there  are  several  suc- 
cessive indorsers  of  a  bill  of  ex- 
change or  promissory  note,  whe- 
ther the  indorsements  be  upon 
actual  negotiation  for  value,  or 
for  the  purpose  of  collection  only, 
the  holder  may  send  notice  of  dis- 
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vaiving  his  own    discharge,  waive  the  discharge  of  ante-    CHAPTER 

cedent  parties.      Defendant  was   the  eighth,  plaintiff  the  ^-Y: 

eleventh,  indorser  of  a  bill.  The  instrument  passed  through 
several  subsequent  hands,  was  dishonoured  at  maturity, 
and  returned  to  the  immediate  indorsee  of  the  plaintiff. 
It  remained  in  his  hands  three  days,  and  then  the  plaintiff 
paid  it,  and  gave  notice  to  the  defendant,  who  received  the 
notice  in  a  shorter  interval  from  the  day  of  dishonour  than 
would  have  elapsed  had  each  party  through  whose  hands 
the  bill  was  returned  taken  the  full  time  allowed  by  law 
for  giving  notice.  Abbott,  C.  J. :  ''In  this  case  the  plain- 
tiff was  clearly  discharged  by  the  laches  of  the  holder. 
Then  can  he,  by  paying  the  bill,  place  the  prior  indorsers 
in  a  worse  situation  than  that  in  which  they  would  other- 
wise have  been)  I  think  he  cannot  do  so,  and  that 
in  paying  this  bill  he  has  paid  it  in  his  own  wrong, 
and  cannot  be  allowed  to  recover  upon  it  against  the 
defendant"  (o). 

As  notice  may  be  given  by  leaving  it  at  the  counting-  xo  an  agent 
house,  so  notice  to  an  agent  for   the   general    conduct  of  or  attorney, 
business  is  sufficient  notice  to  the  principal  (/?).     But  notice 
to  a  man's  attorney  or  solicitor  is   not  sufficient  (^).      A 


honour  to  his  immediate  indorser ; 
and  if  Uiat  indorser,  after  receiv- 
ing such  notice,  give  reasonable 
notice  to  his  immediate  indorser  ; 
the  latter  is  liable  to  his  imme- 
diate indorsee,  though  he  does 
not  receive  notice  so  soon  as  if  it 
were  transmitted  to  him  by  the 
holder  immediately  upon  the  dis- 
honour. And  so  of  every  succes- 
sive indorser. 

Each  party  has  a  full  day  to 
give  notice  ;  but  the  over-dili- 
gence of  one  shall  not  be  made 
to  supply  the  under-diligence  of 
another. 

Notice  of  a  protest  of  a  bill 
may  bo  transmitted  through  the 
several  indorsers  to  the  drawer ; 
and  though  the  route  may  be  cir- 
cuitous and  delay  be  occasioned, 
yet  such  notice,  sent  with  due 
diligence  throughout,  will  render 
the  drawer  and  all  the  indorsers 
liable. 

A  notice  given  by  the  holder  to 
the  several  indorsers  enures  to  the 
bouctit  of  the  indorsers  or  pre- 


ceding parties ;  so  that  the  first 
indorser  who  has  received  notice 
of  its  non-payment  from  the 
holder,  but  not  from  the  second 
indorser,  is  liable  to  the  second 
indorser  in  the  same  manner  as 
though  notice  had  been  received 
from  nim. 

An  agent  of  the  holder  is  al- 
lowed one  day  to  give  notice  to 
his  principal  of  a  default,  and  the 
priucipal  is  entitled  to  one  day, 
after  he  receives  notice,  to  give 
or  forward  notice  by  mail  to  the 
drawer  or  indorser. 

Neglect  to  give  notice  to  tlie 
first  indorser  does  not  discharge 
a  subsequent  indorser  who  had 
notice.  See  Byles  on  Bills,  6th 
American  edition,  p.  438. 

(o)  Turner  v.  Leach,  4  B.  &  Aid. 
451. 

{p)  Crosse  v.  fhnith,  1  M.  &  Sel. 
645  ;  Code,  s.  49  (8). 

(q)  Ibid.  Nor  to  a  referee  in 
case  of  need.  In  re  Leeds  Bank, 
85  L.  J.,  Chan.  33. 
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^^^^^^    verbal  message  left  at  the  drawer's  house  with  his  wife  has 

[        been  held  sufficient.     "  A  person,  not  a  merchant,"  says 

BoUand,  B.,  "who  draws  a  bill  of  exchange,  undertakes 
to  have  some  one  at  his  house  to  answer  any  appli- 
cation that  may  be  made  respecting  it  when  it  becomes 
due  "  (r). 

Toabankmpt.  If  the  drawer  or  indorser  of  a  bill  become  bankrupt, 
notice  must  nevertheless  be  given  either  to  him  or  his 
trustee  if  one  be  appointed  («).  Where  a  bankrupt  had 
absconded,  and  no  trustee  had  been  appointed,  notice  was 
held  sufficient  if  given  to  the  petitioning  creditor  and  to  a 
messenger  in  possession ;  but  now,  in  such  a  case,  notice, 
if  after  reasonable  diligence  it  was  found  it  could  not  be 
given,  would  probably  be  dispensed  with,  or  the  delay 
excused  (t). 

When  the  ^^  ^^^  drawer  or  indorser  be  dead  to  the  knowledge  of 

party  is  dead,  the  party  seeking  to  give  notice,  it  should  be  given  to  the 
personal  representative  if  there  be  one,  and  with  reason- 
able diligence  he  can  be  found  (u). 


Need  not  be 
given  to  ac- 
ceptor or 
maker. 


Whether  the  acceptance  of  a  bill  be  general  or  qualified, 
it  is  not  necessary  to  give  the  acceptor,  or  the  maker  of  a 
note,  notice  of  dishonour,  nor  to  protest  the  bill.  "  Bills 
of  exchange,"  says  Abbott,  C.  J.,  "  of  late  years  have  been 
made  payable  by  the  acceptor,  either  at  the  houses  of  his 
friends  or  agents,  they  being  expressly  named  in  the 
acceptance,  or  at  banking  houses,  or  at  houses  merely 
described  by  their  number  in  a  certain  street.  It  is  most 
convenient  that   the    same   rule  should   be  laid  down  as 


(r)  Housego  v.  Cotcne,  2  M.  & 
W.  348. 

[a)  Code,  s.  49  (10) ;  Ex  parte 
Baker,  L.  R.,  4  Ch.  D.  795  ;  Jte 
parte  Moline,  19  Ves.  216  ;  Rhode 
V.  Proctor,  4  B.  &  C.  617  ;  6  D. 
k  Ry.  610  ;  JEk  parte  Johnson^  3 
Deac.  &  Chitty,  433 ;  1  Mont,  k 
Ayr.  622  ;  Ex  parte  Chappell,  8 
M.  &  Ayr.  490  ;  3  Dea.  298. 

(0  Code,  a.  60  (2)  a.  So  in 
Scotland  notice  must  have  been 
given  to  the  party  who  represents 
the  estate.     Thomp.  635. 

(«)  Code,  8.  49  (9).  So  decided 
in  America.  And  if  there  be  no 
personal  representatives,  a  notice 
sent  to  the  residence  of  the  dc- 
ceafled  party's  family  is  sufficient. 


Merchants*  Bank  y.  Birch,  17 
Johnson,  R.  26 ;  Bayley,  Ameri- 
can edition,  418. 

It  has  also  been  held  in  America 
that  the  administrator  of  an  in- 
dorser, appointed  before  the  ma- 
turity of  the  note,  who  has  given 
due  notice  of  his  appointment,  is 
entitled  to  notice.  A  notice  ad- 
dressed through  the  mail  in  due 
time  to  the  **  legal  representa- 
tive "  of  A. ,  deceased,  the  in- 
dorser, to  the  last  residence  of  the 
decea.sed,  is  sufficient,  though  it 
does  not  appear  that  the  admi- 
nistrator or  executor  ever  received 
it.  Sec  6th  American  edition  of 
Byles  on  Bills,  p.  440. 
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applicable  to  all  these  cases.     The  most  plain  and  simple    CHAn'ER 
rule  to  lay  down  is  this  :  that  the  effect  of  an  acceptance  * 

in  any  of  these  forms,  is  a  substitution  of  the  house, 
banker,  or  other  person  therein  mentioned,  for  the  house 
or  residence  of  the  acceptor,  and,  consequently,  that  the 
presentment  at  the  house,  or  to  the  party  named  in  the 
acceptance,  is  equivalent  to  presentment  at  the  house  of  the 
acceptor.  This  rule  will,  I  think,  be  equally  applicable  to 
the  case  of  every  acceptance,  and  will  be  convenient  and 
advantageous  to  the  public  "  (a?).  A  fortiori^  it  is  unneces- 
sary to  have  given  the  acceptor  such  a  notice  in  any  action 
against  the  drawer  (y). 

Where  two  or  more  parties  are  jointly  liable  on  a  bill  or  To  parties 
note,  as  drawers  or  indorsers,  notice  must  be  given  to  each,  joi^itly  liable, 
unless  they  be  partners,  or  one  have  authority  to  receive 
notice  for  all  (z). 

If  a  man,  not  a  party  to  a  bill,  assign  without  indorse-  To  a  traas- 
ment,  he  is  not  entitled  to  notice  of  dishonour  (a).  J^^f  ^^^  *"' 

And,  as  a  general  rule,  a  man  transferring  by  delivery 
without  indorsement  a  bill  or  note  payable  to  bearer  is  not 
•entitled  to  notice. 

We  have  already  seen  (6),  that  a  transferor  by  mere  de- 
livery of  a  negotiable  instrument,  made  or  become  payable 
to  bearer,  is  not  in  general  liable,  either  on  the  instru- 
ment or  on  the  consideration.  He,  therefore  (unless  in 
some  excepted  cases),  requires  no  notice  of  dishonour. 

But  we  have  also  seen,  that  if  the  bill  or  note  payable  to 


(x)  Code,  8S.  52  (3)  and  89; 
Treacher  v.  HirUon,  4  B.  &  Aid. 
413  ;  Smiih  v.  Thatcher,  4  B.  & 
Aid.  200  ;  Pearae  v.  Pemberthy,  3 
Camp.  261. 

(y)  Edioards  v.  Dick,  4  B.  & 
Aid.  212. 

(2)  Code,  8.  49  (11) ;  Porthouse 
T.  Parker,  1  Camp.  83  ;  Bignold 
V.  IVaterhouse,  1  M.  &  Sel.  259. 
But  it  is  conceived  that  notice  to 
a  private  member  of  a  joint  stock 
banking  company  would  not 
suffice.  See  Powles  t.  Page,  3 
C.  B.  16  ;  In  re  Carew,  81  Beav. 
39. 

Mr.  Justice  Story  doubts  whe* 
ther,  in  the  case  of  joint  parties 
not  partners,  notice  to  one  only 
would  bind  even  him.  Story  on 
Promissory  Nites,   p.    36.     And 


siich  seems  to  bo  the  effect  of 
Code,  s.  49  (11). 

(a)  Fan  Wart  v.  Woolley,  3  B. 
k  C.  439 ;  5  D.  &  R.  374 ;  M.  k 
M.  520  ;  Swinyard  v.  Botoes,  5  M. 
k  Sel.  62.  But  a  notice  has  been 
held  to  be  in  time,  altliough  an 
allowance  be  made  for  its  trans- 
mission through  a  party  not  in- 
dorsing. See  Clode  v.  Bay  ley,  12 
M.  k  W.  51. 

And  it  has  been  held  in  America 
that  a  party  who  purchases  a  bill 
and  transmits  it  on  account  of 
goods  ordered  by  him,  without 
indorsing  it,  is  not  entitled  to 
notice  of  its  dishonour.  See  6th 
American  ed.  of  Byles  on  Bills, 
p.  442. 

{b)  Ante,  Chapter  on  Transfer. 
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CHAPTER  bearer  were  delivered  on  account  of  a  pre-existing  debt 
^^'  that  delivery  is  not,  priniA  facie^  a  sale  of  the  bill  or  note. 
On  dishonour,  therefore,  of  the  bill  or  note,  the  liability  of 
the  transferor  for  the  original  debt  revives.  But  in  such  a 
case  the  transferee  will  have  made  the  bill  or  note  his  own, 
unless  he  have  given  due  notice  of  dishonour. 

And  we  have  further  seen,  that  as  there  may  be  an  ex- 
press contract  that  the  instrument  shall  not  amount  to  pay- 
ment, if  dishonoured,  so  there  are  many  circumstances  from 
which  a  jury  may  infer  that  the  intention  and  understood 
contract  of  the  parties  was,  that  the  instrument  was  not  to 
be  payment,  if  dishonoured  (c). 

It  is  conceived  that  in  all  cases  where,  in  consequence  of 
the  dishonour  of  bills  or  notes,  made  or  become  payable  to 
bearer,  a  remedy  arises  on  the  consideration,  the  transferor 
is  entitled  to  notice  of  dishonour  (d). 


When  to  a 
gaarantor. 


A  man  merely  guaranteeing  the  payment  of  a  bill,  but  not 
a  party  to  it,  is  not  discharged  by  the  neglect  of  the  holder 
to  give  him  notice  of  dishonour  unless  he  has  been  actually 
prejudiced  by  such  neglect  {e). 


(c)  "  If  a  person,"  says  Abbott, 
C.  J.,  '*  deliver  a  bill  to  another, 
without  indorsing  his  own  name 
upon  it,  he  does  not  subject  him- 
self to  the  obligations  of  the  law 
merchant ;  he  cannot  be  sued  on 
the  bill,  either  by  the  person  to 
whom  ho  delivers  it,  or  by  any 
other.  And,  as  he  does  not  sub- 
ject himself  to  the  obligations, 
we  think  he  is  not  entitled  to  the 
advantages.  If  the  holder  of  a 
bill  sell  it  without  his  own  in- 
dorsement, he  is,  generally  speak- 
ing, liable  to  no  action  in  res]^ect 
of  the  bill.  If  he*deliver  it  with- 
out his  indorsement  upon  any 
other  consideration,  antecedent 
or  concomitant,  the  nature  of  the 
transaction  and  all  circumstances 
regarding  the  bill  must  be  in- 
quired into  in  order  to  ascertain 
whether  he  is  subject  to  any 
responsibility.  If  the  bill  be 
delivered,  and  received  as  an 
absolute  discharge,  he  will  not  be 
liable ;  if  otherwise,  he  may  be. 
The  mere  fact  of  receiving  such 
a  bill  does  not  show  it  was  re- 
ceived in  discharge/'    Van  Wart 


V.  Woolley,  8  B.  &  C.  446. 

{d)  'lliere  is  great  confusion  in 
the  cases  on  this  subject,  but  the 
authorities  are  canvassed  in  the 
judgment  of  Mr.  Justice  Cole- 
ridge, in  Twmer  v.  Stones^  1 
Dowl.  &  L.  131.  That  learned 
judge  says,  "  I  think  the  obliga- 
tion on  the  holder  is  to  give 
notice  promptly  to  the  party  from 
whom-  he  receives  the  note." 
And  see  Smith  v.  Mercer ^  L.  R., 
8  Ex.  51  ;  37  L.  J.,  Ex.  24. 

{e)  Warrington  v.  Farbor,  8 
East,  242  ;  6  Esp.  89  ;  PhUips  v. 
Astling,  2  Taunt.  206  ;  Swinyard 
V.  Boioes,  6  M.  &  S.  62 ;  Ho&row 
V.  WUkins,  1  B.  &  C.  10 ;  2  D.  & 
Ry.  59  ;  Van  WaH  v.  WoolUy,  8 
B.  &  C.  439 ;  5  Dowl.  &  R.  374  ; 
M.  &  M.  220  ;  Walton  v.  MascaU, 
18  M.  &  W.  72;  MUehcock  v. 
ffun^rey,  5  M.  &  Gr.  559.  A 
man  guaranteeing  the  payment 
of  a  bill,  where  ttie  proved  local 
custom  is  to  do  so  instead  of  in- 
dorsing, can  recover  against  the 
acceptor,  JBx  parte  Bishop,  L.  R., 
15  Chan.  D.  400,  just  as  if  he  had 
indorsed. 
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And  though  a  man  indorse  a  bill,  yet  if  he  also  give  a  CHAPTBR 

bond  conditioned  for  its  payment,  absence  of  due  notice  of      .  _ 

dishonour  is  no  plea  to  an  action  on  the  bond  (/).  fo^n  indoner 

■r    ,  .1 1        1    ^         .1  giving  a  bond. 

Let  us  now  mquire,  seventhly,  what  are  the  consequences 

of  neglect  to  give  due  notice.  The  law  presumes  that,  if  qukitoks  of 
the  drawer  has  not  had  due  notice,  he  is  injured,  because,  i^glect. 
otherwise,  he  might  have  immediately  withdrawn  his  effects 
from  the  hands  of  the  drawee,  and  that,  if  the  indorser  has 
not  had  timely  notice,  the  remedy  against  the  parties  liable 
to  him  is  rendered  more  precarious.  The  consequence, 
therefore,  of  neglect  of  notice  is,  that  the  party  to  whom  it 
should  have  been  given  is  discharged  from  all  liability, 
whether  on  the  biU  or  on  the  consideration  for  which  the 
bill  was  paid  (^). 

The  old  doctrine  on  this  subject  was,  that  it  lay  on  the 
defendant  to  prove  that  he  had  been  injured  by  the  want 
of  notice  (k) ;  but'  it  is  now  settled  that  the  want  of  notice  is 
a  complete  defence,  and  that  evidence  tending  to  show  the 
defendant  was  not  prejudiced  by  the  neglect  is  inadmissible, 
except  in  an  action  against  the  drawer  who  had  no  effects 
in  the  hands  of  the  drawee  (t).  And  if  a  man  who  is  dis- 
charged for  want  of  notice,  nevertheless  pays  the  bill,  he 
cannot  recover  against  prior  parties.  But  where  an  agent 
drew  a  bill  on  his  principal  for  goods  bought  by  the  agent 
for  the  principal,  and  the  bill  was  dishonoured,  of  which  the 
agent  had  no  notice,  but  the  agent,  being  afterwards  arrested 
on  the  bill,  paid  it,  and  sued  his  principal  on  the  contract  of 
indemnity,  which  the  law  implies  in  favour  of  the  agent  in 
such  cases ;  it  was  held,  that  the  agent's  not  having  insisted 
on  the  absence  of  notice  as  a  defence  to  the  action  against 
himself,  did  not  preclude  him  from  recovering  the  amount 
of  the  bill  against  his  principal  (j). 

But  eighthly,  and  lastly,  there  are  cases  in  which  notice  is  what 
excused  or  waived,  or  delay  in  giving  it  is  excused.  ^ticb* 

Delay  in  giving  notice  of  dishonour  is  excused  when  not  Delay, 
attributable  to  the  neglect  or  misconduct  of  the  party  him- 
self; but  it  must  be  given  as  soon  as  the  cause  of  delay 
ceases  to  operate  (k).    Delay  in  the  post-office,  as  we  have 
seen,  does  not  prejudice  the  sender. 

(/)  Murray  v.  King,  6  B.  &  168 ;  ffUl  v.  Seap,  D.  k  R.,  N. 

Aid.  166.  P.  C.  69. 

ig)  Bridge  v.  Berry ,  8  Taunt.  (j)  ffunUey  ▼.  Sandertan,  1  C. 

180 ;  Code,  s.  48.  &  M.  467  ;  8  Tyr.  469. 

{h)  Mogadara  v.  ffoU,  1  Show.  {k)  Code,   s.   60   (1) ;  and  see 

817  ;  12  Mod.  16.  Studdy  v.  Beesty,  60  L.  T.  647. 

(i)  Dennis  v.   Morriee,  8  Esp. 
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^^x^^^        Notice  of  dishonour  may  be  dispensed  with  by  waiver 

•         express  or  implied  by  the  party  entitled  to  it,  either  before 

Waiver.  ^^  after  the  time  for  giving  it.     Thus,  where  the  drawer 

stated  to  the  holder  a  few  days  before  the  bill  became  due 
that  he  would  call  and  see  if  the  bill  had  been  paid  by  the 
acceptor,  it  was  held  that  he  had  dispensed  with  notice  (/). 

If  impo88ible.  Notice  of  dishonour  is  dispensed  with  where,  after  the 
exercise  of  reasonable  diligence,  it  cannot  be  given  to  or 
does  not  reach  the  drawer  or  indorser. 


Ai  regards 
the  dnwer. 


Absence  of 
effects  in 
drawee's 
hands. 


It  is  also  dispensed  with  as  regards  the  drawer  in  the 
following  cases : — 

Where  drawer  and  drawee  are  the  same  person  :  or 

Where  the  drawee  is  a  fictitious  person,  or  one  incapable 
of  contracting  on  a  bill  or  note  (in  any  of  which  cases  the 
holder  may  treat  the  drawer  as  maker  of  a  note,  and  there- 
fore not  entitled  to  notice.  Code,  s.  5  (2) ) : 

Where  the  drawer  is  the  person  to  whom  the  bill  is  pre- 
sented for  payment:  this  apparently  is  directed  to  cases 
where  the  drawer  is  the  party  accommodated  on  a  bill  to 
the  knowledge  of  the  holder ;  but  it  may  perhaps  make 
presenting  a  bill  to  the  drawer  equivalent  to  formal  notice 
of  dishonour,  as  in  sect.  49  (6)  the  return  of  a  dishonoured 
bill  is  so  treated  distinctly : 

Where  the  drawee  or  acceptor  is,  as  between  himself  and 
the  drawer,  under  no  obligation  to  accept  or  pay  : 

And,  finally,  where  the  drawer  has  countermanded  pay- 
ment(?»). 

The  drawee  will  be  under  no  obligation  to  accept  or  pay, 
if  the  drawer  had  no  effects  at  any  time  during  the  cur- 
rency of  the  bills  in  the  hands  of  the  acceptor,  and  will 
have  no  remedy  against  the  acceptor  or  any  other  person 
if  he  be  obliged  to  pay  the  bill ;  not  being  prejudiced  by 
want  of  notice,  he  cannot  set  that  up  as  a  defence  (n).     But 


(0  Code,  s.  50  (2)  b.  ;  Phipaan 
V.  Kelner^  4  Camp.  285  ;  1  Stark. 
116 ;  see  Burgh  y.  Legge^  5  M.  & 
W.  418  ;  and  BreU  v.  LeoeU,  13 
East,  214 ;  but  see  Ex  parte  Big- 
nold,  1  Deac.  728 ;  Murray  v. 
King,  5  B.  &  Aid.  165 ;  Soward 
V.  Palmer,  2  Moore,  274 ;  8  Taunt. 
277.  Waiver  of  notice  seems  to 
enure  for  and  against  the  same 
|jarties  as  notice  itself,  CovJcher 
V.  Toppin,  Court  of  Ap.  May 
1886  (?  reported). 


(w)  Code,  s.  60  ;  ffUl  v.  Heap, 
D.  &  R.,  N.  P.  C.  57 ;  Pn'd^Mux 
v.  Colli4!r,  2  Stark.  57 ;  but  this 
does  not  excuse  presentment  for 
payment,  even  if  with  the  holder's 
knowledge ;  Code,  s.  46. 

(n)  Bick^dike  v.  Bollman,  1 
T.  R.  406  ;  LaftUe  v.  SlaUer,  6 
Bing.  623 ;  Carew  v.  DucktoorUi, 
L.  K.,  4  Ex.  313;  Wirtk  v. 
AusUn,  L.  B.,  10  C.  P.  689.  Ab- 
sence of  effects  will  excu.se  pre- 
sentment for  payment  as  against 
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this  decision,  substituting  knowledge  for  notice,  has  been  CHAPTER 
much  regretted.  "I  have  always  thought,"  says  Abbott^  ^^• 
C.  J.,  "that  it  would  have  been  better  never  to  have  con- 
sidered  knowledge  as  equivalent  to  notice  :  I  cannot  con- 
sent to  cany  the  law  one  step  further  '^  (o).  Therefore  it 
has  been  held,  that,  in  order  to  be  liable  without  notice, 
the  drawer  must  have  had  no  remedy  against  the  acceptor 
or  any  other  person.  Hence,  if  a  bill  be  drawn  for  the 
accommodation,  not  of  the  drawer,  but  of  the  acceptor, 
as  the  drawer  might  sue  the  acceptor  he  is  entitled  to 
notice  (jd).  And  if  the  drawer  in  such  a  case  choose  to 
pay  without  notice,  he  cannot  sue  the  acceptor  for  money 
paid  to  his  use,  although  he  may  sue  on  the  bill  {q).  And 
where  a  bill  was  drawn  for  the  accommodation  of  an  in- 
dorsee, and  neither  such  indorsee  nor  the  drawer  had  any  • 
effects  in  the  hands  of  the  acceptor,  it  was  held  that  a  sub- 
sequent indorsee,  in  order  to  recover  against  the  drawer, 
was  bound  to  give  him  notice,  for  the  drawer  had  a  remedy 
over  against  his  immediate  indorsee  (r).  So,  it  is  no  excuse 
for  neglect  of  notice  to  an  indorser,  that  the  drawer  had  no 
effects  in  the  acceptor's  hands.  <*  That  circumstance/'  says 
Lord  Kenyon,  "  will  not  avail  the  plaintiff, — the  rule 
extends  only  to  actions  brought  against  the  drawer;  the 
indorser  is  in  all  cases  entitled  to  notice,  for  he  has  no 
concern  with   the  accounts  between  the   drawer  and   the 


the  drawer,  or  an  accommodated 
indorser.  Code,  s.  46  (2)  c  and  d. 
Hence,  where  a  cheque  is  dis- 
honoured for  want  of  funds,  the 
drawer  is  chargeable  without 
either  presentment  for  payment 
or  notice  of  dishonour,  unless  he 
had  a  reasonable  expectation 
that  it  would  be  honoured.  In 
America  a  cheque  dishonoured 
for  want  of  funds  may  be  treated 
by  the  holder  as  a  nullity  or 
a  fraud.  Byles  on  Bills,  6th 
American  edition,  pp.  87  and 
450. 

(o)  Cory  ▼.  SeoU,  8  B.  &  Aid. 
619 ;  Carter  v.  Flower,  16  M.  & 
W.  749. 

(p)  Ex  parte  Heath,  2  Yes.  k 
B.  240 ;  2  Rose,  141 ;  Ctyry  v. 
SeoU,  8  B.  &  Aid.  619 ;  Bayley, 
294,  5th  ed.  ;  Sleigh  v.  Sleigh,  19 
L.  J.,  Exch.  845 ;  5  £zch.  51 4. 

{q)  Sleigh  v.  Sleigh,  19  L.  J., 
Ezch.  845  ;  5  Exch.  514. 

(r)  Norton  v.  Pickering,  8  B,  & 


C.  610  ;  3  Man.  k  R.  28 ;  Dans. 
k  L.  210 ;  Cory  v.  Scotl,  8  B.  & 
Aid.  619,  overruling  Walwyn  v. 
Quiniin,  1  B.  &  P.  652  ;  and  see 
Broton  v.  Maffey,  15  East,  216  ; 
Ex  parU  Heath,  2  Ves.  k  B.  249 ; 
2  Rose,  141. 

It  is  held  in  America  that  the 
indorser  of  a  nromissory  note,  for 
the  accommodation  of  the  drawer, 
is  entitled  to  strict  notice. 

The  maker  of  a  note  for  the 
accommodation  of  the  payee  is 
not  released  by  the  failure  to  pro- 
test the  note  and  give  him  notice, 
though  it  is  known  to  the  holder 
that  he  is  an  accommodation 
maker. 

An  accommodation  drawer  of 
a  bill  of  exchange  is  entitled  to 
notice  of  its  dishonour,  although 
he  had  no  funds  in  the  hands  of 
the  drawee. 

An  indorser  is  chargeable  with- 
out notice,  if  he  indorsed  for  the 
drawer's     accommodation    only, 


P.B.9, 


ft 
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CHAPTER  drawee  "  («).  Nor  will  the  absence  of  effects  in  the  hands 
^^'  of  the  maker  of  a  promisiory  note  be  any  excuse  for  want 
of  notice  to  the  indorser,  at  all  events  unless  the  indorser 
be  the  person  who  is  to  pay,  and  who  has  no  remedy  over 
against  any  one  {t) ;  nor  will  it  suffice  to  allege  that  he  has 
not  been  damnified  by  the  absence  of  notice.  An  intima- 
tion from  the  draM'ee  that  he  cannot  meet  the  bill,  but  that 
the  drawer  must  take  it  up,  will  not  relieve  the  holder 
from  the  necessity  of  giving  the  drawer  notice  {u).  But  if 
the  acceptor  give  the  drawer  money  for  that  purpose,  such 
sum  is  recoverable  from  the  drawer  by  the  holder,  as 
money  paid  to  his  use  (x).  Though  the  acceptor,  at  the 
time  of  dishonour,  have  no  effects  of  the  drawer  in  his 
hands,  yet,  if  he  ever  had  any  after  the  drawing  of  the 
•bill,  or  if,  without  effects,  the  drawer  had  any  reasonable 
groimd  for  expecting  that  the  bill  would  be  honoured,  he 
is  entitled  to  notice.  "  The  case  of  Bickerdike  v.  Bollmany" 
says  Lord  Ellenborough,  "  went  upon  the  ground,  that  the 
drawer  had  no  effects  in  the  hands  of  the  drawee  at  the 
time  of  the  hill  drawn,  and  the  other  cases  followed  on  the 
same  ground.  But  no  case  has  gone  the  length  of  extend- 
ing  the  exemption  further  to  cases  where  the  drawee  had 
effects  of  the  dittwer  in  his  hands  at  the  time  of  the  bill 
drawn,  though  the  balance  might  vary  afterwards,  and  be 
turned  into  the  opposite  scale.  When  there  are  no  effects 
of  the  drawer  in  the  hands  of  the  drawee  at  the  time  when 
the  bill  is  drawn,  the  drawer  must  know  that  he  is  drawing 
on  accommodation ;  but,  if  he  have  effects  at  the  time,  it 
would  be  very  dangerous  and  inconvenient,  merely  on 
account  of  the  shifting  of  a  balance,  to  hold  notice  not  to 
be  necessary.  It  would  be  introducing  a  number  of  col- 
lateral  issues   in    every  case   upon  a  bill  of  exchange,  to 


and  had  no  expectation  that  the 
drawee  would  pay.  See  Byles 
on  Bills,  6th  American  edition, 
p.  447. 

And  the  indorser  is  entitled  to 
notice,  although  the  bill  were 
drawn  and  accepted,  and  in- 
dorsed by  him  for  the  purpose  of 
raising  funds  for  a  company  in 
which  he  as  well  as  the  holder 
was  a  shareholder.  Maltass  y. 
SiddU,  6  C.  6.,  N.  S.  494. 

{s)  WilksY,  Jacks,  Peake,  202  ; 
Foster  v.  Parker,  Ti.  R.,  2  C.  P.  D. 
18.  But  if  the  indorser  have  had 
funds  put  into  his  hands  by  the 
drawer,  out  of  which  he  is  to  pay 


the  bill,  notice  to  the  indorser  is 
unnecessary.  Comey  v.  Mendez 
da  Costa,  1  Esp.  302 ;  Carter  y. 
Flower,  16  M.  &  W.  751.  Where 
the  intention  of  the  parties  to  an 
accommodation  bill  was  that  the 
last  indorser  should  meet  it,  the 
previous  indorsers  were  held  en- 
titled to  notice.  Turner  v.  San- 
s(m,  L.  R.,  2  Q.  B.  D.  23. 

(0  Carter  y.  Flotaer,  16  M.  & 
W.  761. 

{u)  StabUs  V.  0*Kines,  1  £sp. 
832. 

(a;)  Baker  v.  Birch,  8  Camp. 
107. 
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XV 


examine  how  the  account  stood  between  the  drawer  and    CHAPTER 

the  drawee,  from  the  time  the  bill  was  drawn  down  to  the  __ 

time   it  was  dishonoured "  (y).      Where   the  drawer  had 

goods  in  the  hands  of  drawees  to  the  amount  of  1,500/. 

but  owed  them  10,000/.,  and  the  drawees  had  appropriated 

the  goods  to  the  satisfaction  of  the  debt,  it  was  held,  that 

notice  of  dishonour  to  the  drawer  was  still  essential.     Lord 

Ellenborough  observing — "If  a  man  draws  upon  a  house 

with  whom  he  has  no  account,  he  knows  that  the  bill  will 

not  be  accepted  ;  he  can   suffer  no  injury  from    want  of 

notice  of  its  dishonour ;  and,  therefore,  he  is  not  entitled  to 

such  notice.     But  the  case  is  quite   otherwise  where   the 

drawer  has  a  fluctuating  balance  in  the  hands  of  the  drawee. 

There  notice  is  peculiarly  requisite.     Without  this,  how  can 

the  drawer  know  that  credit  has  been  refused  him,  and  that 

his  bill  has  been  dishonoured  ?     It  is  said  here,  that  the 

effects  in  the  hands  of  the  drawees  were  all  appropriated  to 

discharge  their  own  debt;  but  that  appropriation  should 

appear  by  writing  (2),  and  the  defendant  should  be  a  party 

to  it "  (a). 


And,   in    general,  though   the  drawer  had  no  effects  in  Where  there  is 
the  hands  of  the  drawee,  yet  if  he  had  any  reasonable  ex-  reasonable 
pectation  that  the  bill  would  be  honoured,  he  is  entitled  to  fJPx^Jf^V^.1, 
notice  of  dishonour,  as  if  he  have  consigned  goods  to  the  ^.*j  ^^   ' 
drawee,  though,  in  fact,  they  never  came  to  hand,  or  have  honoured, 
accepted  bills  for  him  (6).     So  where  R.,  being  indebted  to 
the  drawer,  represented  to  him  that  A.  owed  him  money, 
and  the  drawer  in  consequence  drew  a  bill  on  A.,  which  A. 
accepted,  but  did  not  pay,  it  was  held,  that  the  drawer  was 
entitled  to  notice  of  dishonour  ;  for  he  had  reason  to  expect 
either  that  R.  would  take  up  or  that  the  acceptor  would 
pay  the  bill,  and  might  by  want  of  notice  be  induced  to 
relax  in  his  endeavours  to  procure  payment  of  the  debt 
owing  by  R.  (c).     But  the  drawer  of  a  bill,  who  has  no 


(y)  Orr  v.  Maginnis,  7  East, 
359 ;  2  Smith,  328 ;  Legge  v. 
Thorpe,  12  East,  171 ;  Brovm  v. 
Ma/fey,  15  East,  216  ;  Hammond 
T.  Du/rene,  S  Camp.  145  ;  Thaek- 
ray  ▼.  Blacketty  S  Camp.  164. 

\z)  QucerCf  as  to  the  necessity  of 
a  writing. 

(a)  Blkckhan  ▼.  Doren,  2  Camp. 
608. 

(6)  Legge  v.  Thorpe^  12  East, 
171 ;  Riicker  v.  HUlier,  16  East, 
43 ;    3   Camp.   217 ;    Spoorur   v. 


Oardiner^  1  K.  &  M.  84 ;  WeUioyn 
V.  St  Quintin,  1  Bos.  &  Pul.  652  ; 
J3xparU  Heath,  2  Yes.  &  B.  240. 
(c)  LafiUe  y.  SlaUer,  6  Bing. 
623  ;  4  M.  &  P.  467.  The  burthen 
of  nroving  that  the  defendant 
has  oeen  injured  by  receiving  no 
notice,  where  that  is  alleged,  but 
where  it  is  proved  that  he  had 
no  funds  in  the  hands  of  the 
acceptor,  lies  on  the  defendant. 
Fiftgerald  v.  Wiiliams,  6  Ring. 
N.  C.  68 ;  8  Scott,  271. 
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CHAPTEB    effects  in  the  hands  of  the  drawee,  except  that  he  has 

^^' supplied  him  with  goods  on  credit^  which  credit  does  not 

expire  till  long  after  the  bill  becomes  due,  is  not  entitled 
to  notice,  for  the  goods  are  not  such  as  can  properly  be  set 
against  the  drawing,  nor  can  there  be  any  reasonable  ex- 
pectation that  the  bill  will  be  paid  till  the  expiration  of  the 
credit  {d). 

If  the  drawer  of  a  bill  make  it  payable  at  his  own  house, 
this  is  evidence  to  go  to  the  jury  that  it  is  a  bill  drawn  for 
the  accommodation  of  the  drawer  himself,  of  the  dishonour 
of  which  it  is  not  necessary  to  apprise  him.  "I  cannot 
understand,"  says  Lord  Tenterden,  "  why  the  drawer 
should  with  his  own  hand  make  the  bill  payable  at  his 
own  house,  unless  he  was  to  provide  payment  of  it  when 
at  maturity  "  (e). 


Vs  regaids  an      Notice  of  dishonour  is  also  dispensed  with  as  regards  an 
indorser.  iudorser  in  the  following  cases  : — 

Where  the  indorser  knew  at  the  time  that  the  drawee 

was  fictitious,  or  a  person  incapable  of  contracting  on  a 

bill  or  note : 


(d)  Claridge  y.  DalUm,  4  M.  & 
Sel.  226.  As  to  the  form  of  the 
allegation  in  pleading,  see  Thomas 
Y.  FenUm,  16  L.  J.,  Q.  B.  362 ;  5 
D.  &  L.  28. 

It  is  held  in  America  that  if 
the  drawer  had  no  effects  in  the 
hands  of  the  drawee  at  the  date 
of  the  bill,  and  no  reasonable 
ground  to  expect  it  would  be 
honoured,  he  is  chargeable  with- 
out notice. 

The  drawer  is  entitled  to  notice 
of  the  dishonour  of  a  bill,  if  he 
had  reasonable  ground  to  believe 
it  would  be  honoured,  although 
he  had  no  funds  in  the  drawee's 
hands. 

Though  the  drawer  has  no 
funds  in  the  hands  of  the  drawee, 
and  no  ground  to  expect  the  bill 
to  be  honoured,  yet  the  indorser 
is  entitled  to  notice  in  all  cases, 
unless  he  has  received  funds  from 
the  drawer  to  take  up  the  bill. 
An  indorser  of  a  promissory  note, 
who,  before  the  note  falls  due, 
takes  an  assignment  of  all  the 
property  and  estate  of  the  maker 
for  the  express  purpose  of  meeting 
his  respousibilicii  s,  is  not  entitled 


to  the  usual  notice  of  non-pay- 
ment. 

The  mere  taking  of  secnrity  by 
an  indorser  from  the  maker  of 
the  note  does  not  dispense  with  a 
demand  and  notice,  unless  suffi- 
cient funds  have  come  into  his 
hands  to  satisfy  the  note,  or  all 
the  property  of  the  maker  has 
been  transferred  to  the  indorser. 

The  burthen  of  proof  is  on  the 
holder  of  a  bill  to  show  that  the 
drawer  had  no  funds  in  the 
drawee^s  hands  in  order  to  excuse 
want  of  notice. 

VHiere  the  indorser  has  dis- 
chained  the  maker  of  a  note  from 
liabuity  by  a  settlement  and 
release,  a  notice  of  non-payment 
would  be  of  no  use  to  him,  and 
therefore  he  is  not  entitled  to  it 
See  the  authorities  in  Byles  on 
Bills,  6th  American  ed.  p.  450. 

(«)  Sharp  V.  Bailey,  9  B.  &  C. 
44 ;  4  M.  &  R.  4.  Qttare,  whether 
notice  of  dishonour  be  necessary, 
where  the  drawer  dies  before  matu- 
rity, and  an  indorser  is  sued  who 
is  the  drawer's  executor.  See 
Ctfitnt  V.  Thompson^  18  L.  J.,  C. 
r.  127 ;  7  C.  B.  400. 
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Where  the  indorser  was  the  party  accommodated : 
And  where  the  indorser  is  the  party  to  whom  the  bill  is 
presented  for  payment  (/). 


CHAPTER 

XV. 


Ignorance  of  a  party's  residence  wUl  excuse  neglect  to  ignorance  of 
give  notice  of  dishonour,  so  long  as  that  ignorance  con-  party's  resi- 
tinues  without  neglecting  to  use  the  ordinary  means  for  ^®^^* 
acquiring  information.  "  It  would  be  very  hard,"  observes 
Lord  £llenborough,  ^'when  the  holder  of  a  bill  does  not 
know  where  tlie  indorser  is  to  be  found,  if  he  lost  his 
remedy  by  not  communicating  immediate  notice  of  the  dis- 
honour of  the  bUl,  and  I  think  the  law  lays  down  no  such 
rigid  rule.  The  holder  must  not  allow  himself  to  remain 
in  a  state  of  passive  and  contented  ignorance  :  but,  if  he 
uses  reasonable  diligence  to  discover  the  residence  of  the 
indorser,  I  conceive  that  notice  given  as  soon  as  this  is  dis- 
covered, is  due  notice  of  the  dishonour  of  the  bill,  within 
the  usage  and  custom  of  merchants''  (g).  Where  the 
holder,  in  order  to  discover  the  residence  of  the  indorser, 
had  merely  made  inquiries  at  a  certain  house  where  the 
bill  was  made  payable.  Lord  EUenborough  said,  *' Ignor- 
ance of  the  indorser*s  residence  may  excuse  the  want  of 
due  notice,  but  the  party  must  show  that  he  has  used 
reasonable  diligence  to  find  it  out.  Has  he  done  so  here  ? 
How  should  it  be  expected  that  the  requisite  information 
should  have  been  obtained  where  the  bill  was  payable? 
Inquiries  might  have  been  made  of  the  other  persons 
whose  names  appeared  on  the  bill,  and  application  might 
have  been  made  to  persons  of  the  same  name  with  the 


(/)  Code,  8.  60  (2)  cL  It  may 
be  noticed  that  this  section  differs 
aligbtly  from  sect  50  (2)  c,  which 
relates  to  a  drawer.  Perhaps  the 
reason  may  be  this ;  a  drawer  can 
hardly  draw  a  bill  payable  at 
his  own  house  without  leading 
people  to  infer  that  it  is  an  ac- 
commodation bill,  but  it  does  not 
follow  ^at  the  drawer  is  the 
party  accommodated,  it  may  well 
be  for  the  accommodation  of  the 
payee  the  first  indorser,  hence, 
perhaps,  the  variance  in  expres- 
sion. A  drawer  may  stiil,  as 
before,  draw  a  bill  payable  at 
his  own  house  or  address,  see 
Code,  s.  61  (6)  b.  Where  an 
indorser  is  the  party  accom- 
modated, notice  of  dishonour, 
though  excused  in  his  case,  must 


be  given  to  previous  indorsers. 
Turner  v.  Sanson,  L.  R.,  2  Q.  B. 
D.  23. 

(g)  BaUman  v.  Joseph,  2  Camp. 
463  ;  12  East,  433  ;  Browning  v. 
Kinnear,  Gow,  81 ;  Harrison  v. 
PUzhenry,  8  Esp.  240  ;  Baldxcin 
V.  BichardsoTi,  1  B.  &  C.  245  ;  2 
D.  &  R.  285.  In  this  last  case  the 
traveller  of  a  tradesman  received 
in  the  course  of  business  a  promis- 
sory note,  which  was  afterwards 
dishonoured.  The  principal,  not 
knowing  the  address  of  tne  next 
preceding  indorser,  wrote  to  his 
traveller  to  inquire  into  it,  and 
several  days  elapsed  before  he 
received  an  answer.  He  then  gave 
notice,  and  it  was  held  sufficient. 
See  Chapeott  v.  Curlewis,  2  Moo. 
k  Rob.  494. 
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CHAPTER   defendant,  whoae  addresses    are  set  down  in  the  Direc- 

XV.         torj  "  (A).     Due  diligence  has,  however,  been  held  to  be  a 

—  question  of  fact  (t).    After  the  residence  of  the  party  is 

discovered,  the  holder  has  the  same  time  to  give  notice  as 

he  would  have  had  in  the  first  instance  (j). 


In  case  of  ac- 
cident 


Nemo  ad  impomhiU  Unetur ;  and,  therefore,  it  should 
seem,  on  general  principles,  that  the  death  or  dangerous 
illness  of  Uie  holder  or  his  agent,  or  other  accident  not 
attributable  to  the  holder's  negligence,  rendering  notice 
impossible,  may  excuse  it,  or  delay  in  giving  it  (X;).  But, 
where  an  indorser  left  home  on  account  of  the  dangerous 
illness  of  his  wife,  at  a  distance,  and  a  letter  containing 
notice  of  dishonour  of  a  biU  lay  unopened  at  his  shop 
during  his  absence,  till  after  the  proper  time  for  giving  his 
indorser  notice,  Lord  Ellenborough  held,  that  these  cir- 
cumstances  afforded  no  excuse  for  the  delay  (/). 


Of  bills  drawn  Where  a  bill  is  drawn  by  several  persons  upon  one  of 
™^n^«?^  themselves,  since  the  acceptor  is  likewise  a  drawer,  notice 
^e  of  them-    ^^  ^^^^^^  -^  superfluous,  as  the  dishonour  must  be  kno^n 

to  one  of  them,  and  the  knowledge  of  one  is  the  knowledge 
of  all  (m). 


Death,  bank-  The  death,  bankruptcy  or  insolvency  of  the  drawee,  how* 
ruptcjr,  and  ever  notorious,  constitute  no  excuse  for  neglect  of  notice  (n). 
dM^eeT^^       ^^^  ^^  agreement  or  understanding  between  the  parties, 

that  the  instrument  shall  not  be  payable  till  after  a  certain 

event  (o). 


(A)  Beveridgey,  Burgis,  ZC&m-p. 
262. 

(t)  BaUman  v.  Joseph,  12  East, 
483;  2  Camp.  463;  ffilton  y. 
Shepherdy  6  E&sst,  14,  ii.  ;  Siggers 
V  Broum^  1  M.  &  Rob.  520; 
HtwiU  Y.  Thompsofiy  1  M.  &  Kob. 
548.  In  these  two  last  cases,  the 
letters  containing  notice  of  dis- 
honour had  miscarried,  and  the 
jury  were  directed  to  consideV 
whether  the  generality  or  indis- 
tinctness of  the  description  which 
the  defendant  had  given  of  himself 
in  the  bill  had  led  the  plaintiff 
into  error. 

U)  JP^rth  V.  Thrvah,  8  B.  &  C. 
387  ;  2  M.  &  R.  359  ;  Dans.  &  L 
151  ;  Allen  v.  Edmxindson,  17  L. 
J.,   Exch.    291  ;    2    Exih.    719 ; 


Dixon  Y.  Johnson,  1  Jar.,  N.  S. 
70. 

{k)  Poth.  144  ;  Pardessus  du 
Cuntrat  de  Chanse,  426 ;  Thomp- 
son, 483,  548  ;  C^e.  s.  50  (2)  a. 

(/)  Turner  v.  Leach,  Chit  9th 
ed.  330. 

(m)  Porthouse  v.  Parker,  1 
Camp.  82.  But  in  case  of  fhind 
a  different  rule  would  prevail. 
Bignold  y.  Water?unise,  ]  M.  It 
Sel.  259.  And  it  may  be  doubtful 
how  far  this  rule  would  hold  in 
the  case  of  a  joint  stock  company. 

{n)  Rtitsel  V.  LangsUiffe,  Dong. 
497  ;  Esdaile  v.  Sowerby,  11  East, 
114  ;  Boultbce  v.  Stubbs,  18  Vcs. 
21  ;  but  see  8  Bro.  C.  C.  1. 

(o)  Free  y.  Hawkins,  8  Tauut. 
92  ;  1  Moore,  28. 
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Notice  of  dishonour  need  not  be  given  if  the  bill  be  on   CHAPTER 
an  insufficient  stamp  (p).  ^^* 

Nor  to   the   indorser  of  a  promissory  note  not   nego-  ing^ffflcient.  ^ 

***^l«  («)•  Note  not 

__  .         -      .  .  .         -    ,.  m  ,     negotiable. 

The  necessity  of   giving  notice  of   dishonour  may  be  ^qj-o-. 

waived  by  anticipation,  or  neglect  or  delay  in  giving  it,  quenc'es  of 
subsequently  to  the  omission.      A  subsequent  promise  to  keoleot, 
pay  or  admission  of  liability  is  such  a  waiver.     "  A  promise  how  waived. 
to  pay  may  operate  either  as  evidence  of  notice  of  dis- 
honour, or  as  a  prior  dispensation,   or  as  a  subsequent 
waiver  of  notice"  (r).      And  a  payment  of  part,   or   an 
acknowledgment    of    liability    ($),    though     adPter    action 
brought  (<),  will  be  evidence  of  notice  (u). 

It  makes  no  difference  that  such  promise,  payment  or 
acknowledgment)  were  made  under  a  misapprehension  of 
the  law,  for  every  man  must  be  taken  to  know  the  law  (v)  ; 
otherwise,  a  premium  is  held  out  to  ignorance,  and  there  is 
no  telling  to  what  extent  this  excuse  might  be  carried  (x). 
But,  if  the  promise  or  acknowledgment  be  made  under  a 
misapprehension  of  fact,  as,  if  the  bill  had  been  presented 
for  acceptance,  and  acceptance  have  been  refused,  a  promise 
to  pay,  in  ignorance  of  that  circumstance,  is  no  waiver  of 
the  consequence  of  lac?ies  (y).  But  a  promise  to  pay  will 
entirely  dispense  with  proof  of  presentment  or  notice,  and 
will  throw  on  the  defendant  the  double  burthen  of  proving 
laches^  and  that  he  was  ignorant  of  it  (t).     Where  it  is  only 


{p)  Cundy  y.  MarrioU^  1  B.  & 
Ad.  696. 

(q)  PlimUy  y.  WestUy,  2  Bing. 
N.  C.  249  i  2  Scott,  429  ;  1  Hodges, 
824. 

(r)  Code,  s.  50  (2)  b  ;  Cordery  v. 
Colville,  82  L.  J.,  C.  P.  210. 

(«)  Vaughan  v.  Fuller j  2  Stra. 
1246  ;  Uorford  v.  Wil8<m,  1  Taunt. 
12 ;  Lundff  ▼.  Robertson,  7  East, 
281 ;  8  Smith,  226 ;  BreU  r.  LeveU, 
18  East,  218  ;  JFood  v.  Broim,  I 
Stark.  217;  Hopes  ▼.  Alder,  6 
East,  16,  n.  ;  Dennis  y.  Morrice, 
8  Esp.  158  ;  Eogers  v.  Stephens,  2 
T.  R.  718  ;  Dixon  v.  EllioU,  5  C. 
&  P.  437  ;  Marffelson  v.  Aiiktv,  3 
C.  k  P.  838;  Daos.  k.  L.  157; 
Leeaan  v.  Kirkman,  6  Jnr.,  K.  S. 
17. 

(0  Hopley  V.  Dufresne,  15  East, 
275. 

(u)  Many  of  the  cases,   citpd 


below,  fail  in  drawing  the  proper 
distinction  between  the  effect  of  a 
promise,  as  a  waiver  of  notice,  and 
its  eiiect  as  evidence  of  notice.  In 
KiUy  V.  Boehussen,  the  Court  held 
a  subsequent  promise  to  be  suffi- 
cient evidence  of  due  notice,  but 
would  have  amended  if  necessary 
by  adding  an  averment  of  waiver. 
18  C.  B.  857. 

(t7)  Or,  more  correctly  speak- 
ing, ignorance  of  the  law  cannot 
excuse. 

'  {x)  BUbie  v.  Lumley,  2  East, 
469. 

(y:  Ooodall  V.  Dolley,  1  T.  K. 
7\'^  :  Blesard  v.  Hurst,  5  Buir. 
2r)72  ;  H'illiains  v.  Bartholomew, 
1  B.  &  P.  326;  Stevensy.  Lynch,  2 
Camp.  332 ;  12  East,  88. 

{%)  Taylor  v.  Jones,  2  Camp. 
105  ;  Stevens  v.  Lynch  ^  12  East, 
38  ;  2  C'amp.  :382.  "  See  instances 
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CHAPTER  as  to  part  of  the  sum,  the  plaintiff  can  only  avail  himself  of 
it  as  a  waiver  pro  tanto.  A  drawer  of  a  biU  for  200^,  who 
~  had  not  received  due  notice  of  dishonour,  said, ''  I  do  not 
mean  to  insist  on  want  of  notice,  but  I  am  only  bound  to 
pay  you  70/."  Abbott,  C.  J. :  "  The  defendant  does  not 
say  that  he  will  pay  the  bill,  but  that  he  is  only  bound  to 
pay  701.  I  think  the  plaintiff  must  be  satisfied  with  the 
70/."  (a).  The  acknowledgment  or  promise  may  be  made 
by  the  attorney  for  the  defendant,  or  by  his  clerk,  who  has 
the  management  of  the  case  (6).  It  need  not  be  made  to 
the  plaintiff,  but  may  be  made  to  another  party  to  the  bill, 
or  to  a  stranger  (c).  A  promise  to  pay  made  by  the  drawer 
in  expectation  that  a  bill  will  be  dishonoured,  but  before  it 
is  dishonoured,  does  not  dispense  with  notice  ;  for  it  is  to 
be  understood  as  a  promise  on  condition  that  due  notice  is 
given  (rf). 

It  seems,  however,  in  some  recent  cases  to  have  been 
considered,  that  a  promise  to  pay  is  only  evidence  from 
which  a  jury  may  presume  that  a  notice  has  been  re- 
ceived (e).  But  that  is  not  so.  A  promise  to  pay,  if  made 
before  the  time  for  giving  notice  has  expired,  is  a  dispensa- 
tion ;  if  made  after  that  time  it  is  a  waiver,  independently 
of  any  question  of  actual  notice  (/). 

Though  a  party  may  waive  the  consequence  of  lacAes,  in 


of  promises  held  insufficient  in 
DenniA  v.  Morrke^  3  Esp.  158  ; 
CitmmiTig  v.  French,  2  Camp.  106, 
n.  ;  and  see  Bouse  y.  Redwood^  1 
Esp.  156 ;  Standage  y.  Crei^hton, 
5  C.  &  P.  406  ;  and  BorradniU  v. 
Ijmr,  4  Taunt.  93,  where  it  is 
^glill  that  an  indorsct'  can  only  be 
rendei"ed  liable  by  an  express  pro- 
mise ;  and  see  Pick  in  v.  Orcikam, 
1  Cro.  ft  Mec.  725  ;  3  Tjt.  923. 

{a)  Fletcher  v.  Froggatt,  2  C.  & 
P.  569. 

(6)  Standage  v.  Creighton,  5  V.  k 
P.  406. 

(c)  Potter  V.  Raytrorthy  13  East, 
417  ;  Ounson  v.  Meia,  1  B.  &  (\ 
193  ;  2  D.  &  Ry.  834 ;  FUicher 
y.  Froggatt,  2  C.  Jt  P.  569.  In 
Rabey  v.  OUbert  it  was  held  that 
sulFering  judgment  by  default  in 
an  action  at  the  suit  of  a  second 
indorsee  was  evidence  of  notice 
or  of  a  waiver  of  notice  in  an 
action  by  the  first  indorsee.  30 
L.  .J.,  Excb.  171;  6  H.  &  N. 
536. 

(rf)  Piekiii  V.  Graham^  1  C.   & 


M.  725 ;  3  Tyr.  923 ;  and  see 
Prideaux  v.  Collier,  2  Stark,  N.P. 
C.  57,  and  Baker  v.  Birch^  8 
Camp.  107. 

(«)  Hicks  y.  The  Duke  of  Beau- 
fori,  4  Bing.  N.  0.  229  ;  5  Scott, 
598  ;  and  see  Booth  v.  Jacobs,  3 
Nev. &M.  351  ;  Picking.  Graham, 
1  Cro.  k  Mee.  728  ;  8  Tyr.  923  ; 
but  see  Ltindie  v.  Robertson,  7 
East,  231 ;  3  Smith,  225 ;  Haddock 
v.  Bury,  7  East,  286,  n.  ;  Anson 
V.  Bayley,  B.  N.  P.  276 ;  ffoplry 
V.  Dufrestic,  15  East,  275  ;  Norris 
V.  Solomonson,  4  Scott,  257 ;  where 
the  defendant  said  he  had  no  in- 
tention but  to  pav  the  bill,  and 
should  not  avail  himself  of  the 
informality  of  the  notice,  hehl 
evidence  to  go  to  the  jury  of 
notice.   Bronwell  v.  Bonney,  1  Q. 

B.  39. 

(/)  Cordery  v.  ColvUle,  82  L.  J., 

C.  P.  211 ;  14  C.  B.,  N.  S.  874  ; 
Woods  V.  Dealt,  32  L.  J.,  Q.  B.  1 ; 
3  Best  k  Smith,  101  ;  KiVy  v. 
RochusKii,  18  C.  B.  357. 


Notice  of  Dishonour. 


249 


respect  of  himself,  he  ccainot  do  so  in  respect  of  antecedent   CHAPTBB 
parties  (^).  ^^' 


No  laches  can  be  imputed  to  the  Crown,  and,  therefore,  Laches  not 
if  a  bill  be  seized  under  an  extent  before  it  is  due,  the  [?P  J**^^®  *° 
neglect  of  the  officer  of  the  Crown  to  give  notice  of  the     ®    "^^^°* 
di^onour  will  not  discharge  the  drawer  or  indorser  (A). 

A  prior  dispensation  with  notice,  as  absence  of  effects,  pleading 
must  be  specially  alleged  (t).     So  must  the  impossibility  where  notice 
of  giving  notice,  or  any  other  excuse  for  not  giving  it  (ifc).  '^  excused  or 
And  a  subsequent    promise,   when  used  as  a  waiver  of^^*^^ 
notice,  must  also  be  specially  pleaded  (Q.     But  a  subse« 
quent  promise  to  pay,  when  uised  as  evidence  of  the  fact  of 
notice,  need  not  (m). 

After  the  bill  is  due,  a  promise  to  pay,  or  a  part  pay-  Evidence  of 
ment  («),  or  the  offer  of  it  (o),  or  any  admission  of  liabi-  »<>*»<». 
lity  (p),  whether  before  or  after  the  period  for  giving 
notice  has  expired,  is  primd  facie  evidence  of  notice ;  but 
though  there  be  no  evidence  to  repel  the  inference,  the 
jury  are  not  bound  to  draw  it  ($).  A  letter  from  the  defen- 
dant containing  no  promise  of  payment,  but  merely  an 
ambiguous  allusion  to  the  bill  being  dishonoured,  was  held 
sufficient  to  warrant  the  jury  in  finding  that  the  defendant 
had  received  due  notice  of  dishonour  (r).  And  the  sending 
a  person  by  the  defendant,  the  drawer,  to  a  remote  indorsee 
two  days  after  the  bill  had  become  due,  to  inform  him  that 
he,  the  drawer,  had  been  defrauded  of  the  bill,  and  that 
he  should  defend  any  action  upon  it)  was  left  by  Lord 
Tenterden  to  the  jury  as  evidence  to  prove  notice  of  dis- 
honour (s).  And  a  statement  by  the  defendant  that  he 
should  pay  the  bill,  and  not  avail  himself  of  the  informality 
of  the  notice,  has  been  held  to  be  evidence  of  dtte  notice  {t). 


(g)  Boscow  ▼.  Hardy,  12  East, 
484;  Turner  Y.  Leach,  iB.k  Aid. 
461  ;  Marsh  v.  Maxwell,  2  Camp. 
210,  n. 

(h)  West  on  Extents,  28,  29. 

(i)  Cory  v.  SeoU,  3  B.  ft  Aid. 
624 ;  Burgh  y.  Legge,  5  M.  & 
W.  418;  Reg.  Gen.  Appen.  C. 
t.  4. 

(k)  Allen  v.  Edvvwndson,  17 
L.  J.,  Exch.  291  ;  2  Exch.  719. 

(I)  Ccrdery  v.  Colville,  82  L.  J., 
C.  P.  211. 

(m)  Lundie  r.  Robertson,  7  East, 
231  ;  Gfiibon  v.  C')ggmi,  2  Camp. 
188. 

(n)  Borfordv.  Tn/*'/i,l  Taunt. 


12. 

(o)  Dixon  V.  EllioU,  5  C.  &  P. 
437. 

{p)  Jackson  V.  Collins,  17  L.  J., 
Q.  B.  142  ;  MUU  v.  Gibson,  10 
L.  J.,  C.P.  249 ;  Babey  v.  OUbeH, 
6  H.  &  N.  586. 

(a)  BeU  V.  FranJcis,  11  L.  J., 
C.  F.  300 ;  4  M.  &  G.  446. 

(r)  Booth  V.  Jacobs,  8  Key.  k  M. 
851. 

(«)  Wilkins  v.  Jeutis,  1  Moo. 
k  R.  41  :  and  see  Curlewis  v. 
Corjield,  1  Q.  B.  814. 

(0  Brotiwell  v.  Bouncy,  1  Q.  B. 
39. 
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CHAPTEB    And  a  conditional  promise  to  pay,  although  the  condition 
^^'        be  not  complied  with,  is  still  evidence  (u).     Notice  to  pr> 
■'■'"      ''  duce  a  notice  of  dishonour  is  not  necessary  (v). 

(tf)  CcmpMl  y.  Webder,  15  L.  (v)  Svwin  y.  LewiSt  2  G.  M.  & 

J.,  C.  P.  4  ;  2  C.  B.  258  ;  but  see  R  261  ;  Doey,  Stnnetion,  14  L.  J., 

Piekin  v.  Oraham,  1  G.  &  M.  725  ;  Q.  B.  210. 
8  Tyr.  928. 
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Acobptance  of  a  bill  is  the  signification  by  the  drawee  of  CHAPTER 
his  assent  to  the  order  of  the  drawer ;  or,  in  plain  terms,  a        XVT. 

written  engagement  to  pay  the  bill  when  due  in  money,  and 

by  no  other  means  (a).  What  it  is. 


(a)  Clark  v.  Cock,  4  Eaat,  72 ; 
Russell  ▼.  PhUlips,  14  Q.  B.  891  ; 
19  L.   J.,   Q.   B.  297  ;   Omn  v. 


Von  Vstci\  10  C.  B.  318  ;  Code, 

8.  17. 


252 


Acceptance, 


CHAPTER       Before  acceptance    the    drawee    ib    not    liable    to    the 
'^^^-       holder  (6). 

A  draft  dis-        An  instrument  drawn  by  A.  upon  B.,  requiring  him  to 
penaingwith   p^^^  ^^  ^y^^  order  of  C.  a  certain  sum  at  a  certain  time  "with- 
^^       ^     out  acceptance/'  is  still  a  bill  of  exchange,  and  may  be  so 
described  in  an  indictment  for  forgery  (c). 

Liability  of  a       A  bill    is  often  by  the   acceptor  made   payable  at    a 
banker  at        banker's.     By  such  a  direction  on  a  bill  the  banker  ineurs 
bilUe  made  *  ^*^^^^^^^  ^  ^^^  customer,  and  may  incur  a  liability  to  the 
payable  by      holder, 
the  acceptor. 

Liability  to  ^®  ^^^^  already  seen  that,  without  acceptance,  a  banker 
the  customer,  may  be  liable  to  his  customer,  if,  having  sufficient  funds,  he 
neglect  to  pay  his  cheques.  So  a  banker,  at  whose  hands  a 
customer  accepting  a  bill  makes  it  payable,  is  liable  to  an 
action  at  the  suit  of  that  customer  if  he  refuse  to  pay  it» 
having  at  the  time  of  presentment  funds  sufficient,  and 
having  had  those  funds  a  reasonable  time,  so  that  his  clerks 
and  servants  might  know  it  (</). 

Forged  or  un-  Formerly,  if  he  paid  a  holder  whose  title  depended  on  a 
authorized  forged  or  unauthorized  indorsement,  he  could  not  debit  his 
indorsement,  customer  with  the  payment  (e).  He  was  thus  between  two 
fires :  if  he  refused  to  honour  the  cheque  he  was  exposed 
to  an  action  at  the  suit  of  his  customer,  and  if  he  paid  it, 
he  took  the  risk  of  the  indorsement  not  being  valid  or 
genuine.  To  obviate  this  hardship  the  16  <fe  17  Vict.  c.  59, 
s.  19,  relieved  him  from  the  necessity  of  proving  the 
validity  of  any  indorsement  on  a  draft  on  him  to  order  on 
demand,  thus  enabling  him  to  substantiate  the  payment 
against  his  customer.  This  section,  though  not  repealed,  is 
substantially  reproduced  in  the  Code,  which  gives  the  like 
relief  to  the  banker  in  the  case  of  a  forged  or  unauthorized 
indorsement  of  any  bill  to  order  on  demand  drawn  on 
him  (/). 


{b)  Code,  88.  28  and  53  (1).  See, 
too,  Frith  v.  Forbes,  81  L.  J.,  Ch. 
798  ;  82  L.  J.,  Ch.  10.  As  cheques 
are  not  accepted,  the  holder  can- 
not in  England  enforce  payment 
from  the  drawee  ;  but  in  Scotland, 
by  8.  58  (2),  when  the  drawee  of  a 
bill  has  in  his  hands  funds  avail- 
able for  the  payment  thereof,  the 
bill  or  cheque  ox>erates  as  an  as- 
signment of  its  amount  from  the 
time  \s'hen  it  is  presented  to  the 


drawee.    See  ante,  p.  19. 

{e)  Miller  v.  Thomson,  8  M.  & 
6.  576  ;  JUg.  v.  Kinnear,  2  M.  & 
Rob.  117  ;  Com.  Dig.  Merc.  F.  3. 

(rf)  See  Whitaker  v.  The  Bank 
of  England,  6  C.  &  P.  700,  and  1 
a,  M.  &  R.  744;  1  Gale,  54; 
Rolin  Y.  Steward,  14  C.B.  595 ; 
Mobarts  v.  Tucker,  10  Q.  B.  560. 

(fl)  Hobarts  v.  Tucker,  16  Q.  B. 
560. 

(/)  Code,  s.   60.     It  may  be 
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Where  a  bill  is  accepted  payable  at  a  banker's,  though   CHAPTBB 
money  had  been  remitted  by  the  acceptor  to  the  banker  for  _______ 

the  express  purpose  of  paying  the  bill,  the  banker  is  not  Liability  to  a 

liable  to  the  holder  in  an  action  for  money  had  and  received,  holder. 

unless  he  have  assented  to  hold  the  money  for  the  purpose 

for  which  it  was  remitted  (g).     But  where  there  is  anything 

in  the  conduct  or  situation  of  the  banker  which  amounts  to 

an  assent  to  hold  the  remittance  upon  trust  to  discharge  the 

bill,  he  is  liable  to  the  holder  {h), 

A  bill  can  only  be  accepted  by  the  drawee  (t),  and  not  by  By  whom  it 
a  stranger,  except  for  honour  (i).     Where,  indeed,  the  bill  ™*-^J^  ^' 
was  not  addressed  to  anyone,  but  only  indicated  the  place  ^®P*^' 
of  payment,  the  acceptor  was  held  liable  as  having  admitted 
himself  to  be  the  party  pointed  out  by  the  place  of  pay- 
ment (l).     But  this  decision  goes  to  the  very  verge  of  the 
law  (m). 

If  the  drawee  be  fictitious  or  incompetent  to  contract,  as, 
for  example,  by  reason  of  infancy  or  coverture  (»),  the  bill 
may  be  treated  as  dishonoured. 

We  have  already  seen  that  one  partner  may,  by  his 
acceptance,  bind  his  co-partners.  But,  if  a  bill  be  drawn 
upon  several  persons  not  in  partnership,  it  should  be  ac- 
cepted by  all,  and,  if  not)  may  be  treated  as  dishonoured  (o). 


doubtful  whether  this  section  has 
extended,  or  only  better  defined 
the  protection  ;  difference  between 
a  cneque  and  a  bill  of  exchange 
on  a  buiker  ou  demand  there  is 
none  in  form,  but  the  former  is, 
in  theory^  at  all  events,  drawn 
a^inst  his  balance  by  a  customer, 
whose  signature  the  banker  is 
bound  to  recognize  and  honour  ; 
while  the  latter  may  be  drawn  by 
a  stranger  to  whom  the  banker 
would  be  under  no  such  obliga- 
tion. The  non-repeal  of  Uie 
former  statute  looks  as  if  some- 
thing new  were  intended,  but  what 
change  has  been  made  beyond  the 
introduction  of  the  word  **foiged' 
it  is  not  easy  to  see. 

ig)  JFUliamsy. JBvereU,U^ast, 
582  ;  Totes  y.  Bell,  3  B.  &  Aid. 
643  ;  Wedlake  y.  Hurley,  1  C.  & 
J.  83. 

(A)  De  BemaXes  y.  Fuller,  14 
East,  690,  n.  ;  2  Gamp.  426  ;  and 
see  the  observations  of  Abbott, 


C.  J.,  on  this  case,  in   Yates  v. 
Bell,  8  B.  &  Aid.  643. 

(i)  Code,  8S.  5  and  17 ;  Nichols 
v.  Diamond,  9  Exch.  167. 

{k)  Polhai  y.  fFalter,  3  B.  ft 
Ad.  114  ;  1  L.  J.,  K.  B.  92 ; 
Eastwood  y.  Bain,  28  L.  J.,  Ex. 
74 ;  3  H.  &  N.  733 ;  Davis  v. 
Clarke,  13  L.  J.,  Q.  B.  306 ;  6 
Q.  B.  16  :  see  Jenkins  y.  Hutehin- 
son,  18  L!  J.,  Q.  B.  274  ;  13  Q.  B. 
744  ;  Code,  s.  17. 

{I)  Gray  v.  MUner,  8  Taunt. 
739. 

(m)  See  the  observations  of 
Patteson,  J.,  in  Davis  v.  Clarke, 
supra  ;  and  of  Martin,  B. ,  in  Peto 
y.  Reynolds,  9  Exch.  410. 

(n)  Code,  s.  41  (2)  a.  The 
holder  may  also  treat  it  as  a 
note,  in  which  cose  the  drawer 
will,  as  maker,  not  be  entitled  to 
notice  of  dishonour.  Sects.  6,  52 
(8),  and  89. 

(o)  Mar.  16  ;  Dupays  v.  Shep* 
herd,  Holt's  R.  297  ;  Marius,  64. 
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Not  by  a 
series  of 
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When  still 
incomplete. 


Aooeptanoe  will,  however,  be  binding  upon  sach  of  tbem  as 
do  accept  {p). 

There  cannot  be  two  or  more  separate  acceptors  of  the 
same  bill  not  jointly  responsible.  A.  refused  to  supply  R 
with  goods,  unless  C.  would  become  his  surety.  C.  agreed 
to  do  it.  Goods  to  the  value  of  157/.  were  accordingly  sold 
by  A.  to  B.  For  the  amount  A.  drew  on  R,  and  the  bill 
was  accepted  both  by  B.  &  C,  each  writing  his  name  on 
it.  Lord  Ellen  borough :  '^  If  you  had  declared  that^  in 
consequence  of  A.  selling  the  goods  to  R,  C.  imdertook 
that  the  bill  should  be  paid,  you  might  have  fixed  C.  by 
this  evidence.  But  I  know  of  no  custom  or  usage  of  mer- 
chants according  to  which,  if  a  bill  be  drawn  upon  one 
man,  it  may  be  accepted  by  two;  the  acceptance  of  the 
defendant  is  contrary  to  the  usage  and  custom  of  merchants. 
A  bill  must  be  accepted  by  the  drawee,  or,  failing  him,  by 
someone  for  the  honour  of  the  drawer.  There  cannot  be 
a  series  of  acceptors.  The  defendant's  undertaking  is 
clearly  collateral,  and  ought  to  have  been  declared  upon  as 
such"  (7).  But,  although  there  can  be  no  other  acceptor 
after  a  general  acceptance  of  the  drawee,  it  is  said  that, 
when  a  bill  has  been  accepted  tupra  protest,  for  the  honour 
of  one  party,  it  may,  by  another  individual,  be  accepted 
supra  protest,  for  the  honour  of  another  (r), 

A  bill  may  be  accepted  before  it  has  been  signed  by  the 
drawer,  or  while  otherwise  incomplete;  and,  as  we  have 
already  seen,  the  signature  of  a  drawer,  maker,  or  indorser, 
on  blank  stamped  paper,  delivered  to  be  filled  up  as  a 
negotiable  instnunent,  will  bind  them  respectively ;  so  an 
acceptance,  written  on  the  paper  before  the  bill  is  made, 
and  delivered  by  the  acceptor,  will  also  charge  the  acceptor 
to  the  extent  warranted  by  the  stamp  («).     It  is  not  even 


(p)  B.  N.  P.  270;  Bayley,  58; 
Oioeu  T.  Vim  Uster,  10  C.  B.  318  ; 
Aichols  V.  Diwtnondf  9  Ezch.  154. 

{q)  Jackson  v.  Hudson^  2  Camp. 
447  ;  Code,  ss.  6  and  56.  And  see 
In  re  Barnard,  32  Ch.  D.  447. 

(r)  Jackson  v.  Hydaon,2  Camp. 
447 ;  Beaw.  42 ;  on  Art.  159  of 
the  French  Code  (which  resembles 
s.  68  (2)  of  ours)  Nouguier  remarks 
*'si  racceptation  n'est  pas  le 
paiement,  elle  est  Tengagement  de 

Eayer,"  and  in  case  of  competition 
e  apparently  thinks  preference  as 
in  payment  for  honour  should  be 
given  according  to  the  priority  of 


the  party  for  whose  honour  accept- 
ance is  offered,  ».«.,  to  party  offer- 
ing to  accept  for  honour  of  drawer, 
before  one  for  honour  of  payee,  of 
payee,  or  first  indorser  before 
second,  and  so  on.  Lettres  de 
Change  (edition  1839)  Vol.  I.,  p. 
268. 

(«)  Code,  s.  20.  Though  the 
bill  bore  a  preyious  date  against 
the  then  existing  law.  Arm/Uld 
V.  Armportf  27  L.  J.,  Ex.  42. 
No  liability  attaches  before  de- 
livery, Baxendale  v.  Bennett,  L. 
R.,  3  Q.  B.  D.  525  ;  nor  untU 
completion.     In  re  ffayicard,  L, 
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necessary  that  the  bill  should  be  drawn  by  the  same  person   CHAPTER 

to  whom  the  acceptor  handed  the  blank  acceptance  (t). * 

And  where  a  blank  acceptance  was  filled  up  after  the  lapse 
of  twelve  years,  and,  as  the  jury  found,  after  the  lapse  of  a 
reasonable  time,  the  acceptor  was  held  liable  to  a  bond  fide 
indorsee  (u).  But  it  is  conceived  that  the  case  of  a  blank 
acceptance  not  delivered  at  all,  but  lost  or  stolen,  at  least 
without  any  negligence  of  the  writer,  is  distinguishable  (v). 

An  acceptance  for  value,  before  the  bill  is  filled  up,  is 
irrevocable.  Notice  that  the  acceptance  was  in  blank 
should  put  the  holder  on  inquiry  (w). 


B.,  6  Chan.  Ap.  546;  40  L.  J. 
49.  Whether  this  first  delivery 
or  issue  will  be  presumed  in 
favour  of  a  holder  in  due  course 
under  sect.  21  remains  to  be  seen. 
Sect  20,  it  wiU  be  noticed,  pre- 
supposes some  authority  given 
by  ihe  deliverer,  and  makes  the 
due  following  of  that  authority 
immaterial  in  case  of  a  holder  in 
due  course  ;  but  if  there  has  been 
no  delivery  at  all,  there  will  also  be 
no  authority  at  all.  The  decision 
of  the  learned  judges  in  Baxendale 
V.  Bennett  distinctly  proceeded  on 
the  assumption  tliat  there  was  no 
negligence,  as  otherwise  there 
would  have  been  an  estoppel.  See 
judgment  of  Brett,  L.  J.  Hence, 
perhaps,  the  true  test  will  still  be 
that  of  negligence  or  not ;  for  if 
there  be  negligence,  then  the 
principle  will  apply,  that  where 
one  of  two  innocent  parties  must 
bear  a  loss,  he  whose  negligence 
or  default  rendered  the  fraud 
possible  must  sutfer.  See  post, 
note  (v). 

(t)  Sehultz  V.  Astley^  2  Bing. 
N.  C.  644  ;  2  Scott,  816  ;  1 
Hodges,  526  ;  7  C.  &  P.  99. 
But  must  be  drawn  b<md  fide. 
Hogarth  v.  Latham^  L.  R.,  3 
Q.  B.  D.  643.  The  acceptor  is  es- 
topped as  against  an  innocent  in- 
dorsee for  value  from  denying  the 
regularity  of  the  acceptance  ;  and. 
as  was  held  ihL.  d:  S.  W,  Bank  v. 
WefUworth,  L.  R.,  5  Ex.  D.  96, 
that  of  the  drawing  and  indorse- 
ment ;  but  as  to  the  indorsement, 
see  Code,  s.  64 ;  and  Robinsoil 
v.  Yarrow,  7  Tannt.  455.  In 
America  it  is  held,  that  if  the 


blank  paper  come  into  the  hands 
of  a  holder  without  notice,  he  may 
fill  up  the  blank  with  a  larger 
sum  than  the  original  holder  was 
authorized  to  insert  See  Byles 
on  Bills,  6th  American  edition, 
p.  292. 
(m)  Montague  v.  Perkina^  22  L. 

J.,  C/.  It.  loo. 

{y)  See  the  question  put  by 
Cresswell,  J.,  to  counsel  m  Mon- 
tague v.  Perkins,  22  L.  J.,  C.  P. 
189,  to  which  the  answer  of 
counsel  does  not  appear  satis- 
factor}\  Baxendale  v.  Bennett, 
8  Q.  B.  D.  525.  See,  however, 
the  observations  of  the  Court  of 
C.  P.  in  Inyham  v.  Primrose,  28 
L.  J.,  C.  P.  295;  7  C.  B.,  N.  S. 
82.  Perhaps  the  obligation  created 
by  blank  makings,  acceptances 
and  iudoi'sements  of  bills,  cheques 
or  notes  depends  on  the  principle 
of  estoppel,  and  not  un  any  pecu- 
liarity of  negotiable  paper.  On 
tliis  ground  it  is  put  oy  Lord 
Mansneld  in  Bussell  v.  Langstaffe, 
Doug  s.  496 ;  and  by  Lord 
Chief  Justice  Tindal  in  Sehultz 
V.  Astley,  ubi  supra ;  but  see  the 
observations  of  Williams,  J.,  in 
ExjKirU  Swan,  7  C.  B.  447,  and 
Martin,  B.,  and  Channell,  6.,  in 
Sioan  V.  North  British  Australian 
Company,  31  L.  J.,  Exch.  435. 
On  the  question  whether  the 
principle  of  estoppel  can  be  ap- 
plied to  a  deed  improperly  filled 
up,  the  Courts  of  Common  Pleus 
and  of  Exchequer  were  equally 
divided.  Ibid.  In  the  Exche- 
quer Chamber  it  was  held  that  it 
coiild  not.     32  L.  J.,  Exch.  278. 

{w)  Hatch  V.  Searles,  2  Sin.  k 
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It  was  formerly  held  (in  cases  where  an  acceptance  in 
writing  on  the  bill  was  not  necessary),  that  a  promise  to 
accept,  given  be/ore  the  bill  was  made,  amounted  to  an 
acceptance.  Thus,  a  promise  by  the  defendants,  that  they 
would  accept  such  bills  as  the  plaintiff  should,  in  about  a 
month's  time,  draw  on  the  defendant  for  800/.,  has  been 
held  an  acceptance  of  such  bill  subsequently  drawn  (jr). 
But  it  was  said  that  a  subsequent  holder  could  not  avail 
himself  of  such  an  engagement,  unless  it  was  communicated 
to  him  at  the  time  he  took  the  bill.  '*  A  promise  to  accept," 
says  Gibbs,  C.  J.,  "  not  communicated  to  the  person  who 
takes  the  bill,  does  not  amount  to  an  acceptance ;  but^  if 
the  person  be  thereby  induced  to  take  a  bill,  he  gains  a 
right  equivalent  to  an  actual  acceptance,  against  the  party 
who  has  given  the  promise  to  accept "  (y).  But  it  is  now 
settled  that  there  cannot  be  an  oral  acceptance  of  a  non- 
existing  bill,  although  the  bill  be  discounted  by  the 
drawer  on  the  faith  of  a  promise  to  accept  (z).  It  has  been 
decided,  since  1  &  2  Geo.  4,  c.  78,  that  an  acceptance  may 
be  written  before  the  bill  is  drawn,  though  that  statute 
makes  it  essential  to  the  acceptance  of  an  inland  bill,  that 
it  should  be  in  writing  an  such  hill ;  and  it  would  be  no 
variance,  though  the  declaration  stated  the  drawing  to  have 
been  first  and  the  acceptance  afterwards  (a). 

A  bill  may  also  be  accepted  when  it  is  overdue,  and  the 
acceptor  will  then  be  liable  to  pay  on  demand  ;  or  after  it 
has  been  dishonoured  by  a  previous  refusal  to  accept^  or 
by  non-payment  (6).  When  a  bill  payable  after  sight  is 
dishonoured  by  non-acceptance  and  subsequently  accepted, 
the  holder,  unless  otherwise  agreed,  is  entitled  to  have  the 
bill  accepted  as  of  the  date  of  the  first  presentment  (c). 


G.  147  ;  24  L.  J.,  Ch.  22  ; 
Hogarth  v.  Latham,  3  Q.  B.  D. 
643. 

{x)  PiUana  v.  Van  Micropy  3 
Burr.  1663  ;  Pierson  v.  Dunlipf 
Cowp.  571 ;  MaaonY,  ffuiU,  Doug. 
284  287 

(y)  iiilM  y.  Prest,  4  Camp.  893 ; 
Holt,  N.  P.  181,  evidently  an 
inaccurate  report  in  Holt ;  see 
11  M.  &  W.  390  ;  Johnson  y. 
Collings,  1  East,  98. 

{z)  Johnson  y.  CoUvngs,  1  East, 
98  ;  Bank  of  Ireland  v.  Archer, 
11  M.  &  W.  383.  But  in  general 
this  is  otherwise  in  America. 
Qylcs    on    Bills,   6th    American 


edition,  p.  295  et  seq. 

(a)  MoUoy  v.  Delves,  7  Bing. 
428 ;  5  M.  &  P.  275 ;  4  C.  &  P. 
492.  And  the  same  interpreta- 
tion was  put  on  the  19  &  20  Vict, 
c.  97,  which  required  the  signa- 
ture of  the  acceptor. 

(6)  Code,  88.  10  (2)  and  18  (2) ; 
Jackson  v.  PiooU,  1  L.  Ray.  364  ; 
Muford  V.  JValeot,  ibid.  574 ;  1 
Salk.  129  ;  Stain  y.  Iglesias,  1  C. , 
M.  &  B.  565  ;  JFynne  v.  Baikes. 
5  East,  514  ;  ChristU  y.  Peart,  7 
M.  k  W.  491. 

(c)  Code,  s.  18  (3) ;  Roberts  y. 
Bethell,  12  C.  B.  778. 
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The  date  on  a  bill  or  note,  or  of  the  acceptance,  making,   ^^^^*^ 
or  indorsement  thereon,  is  primd  fade  the  true  date ;  and 


where  the  acceptance  is  not  dated,  the  presumption  is  that  presamptioD 
it  was  accepted  before  maturity,  and  within  a  reasonable  m  to  time  ol 
time  of  its  date  (d). 

The  statute  3  A;  4  Anne,  c.  9,  s.  5,  expressly  enacted  that  ^^"t  be  in 
no  acceptance  of  an  inland  bill  should  be  sufficient  to  charge  J^^**°*  ^^ 
any  person  whatever,  unless  it  were  underwritten  or  in- 
dorsed on  the  bill.  But  this  Act  was  so  loosely  drawn 
that  two  Chief  Justices  held  a  verbal  acceptance  to  be 
binding  notwithstanding,  and  that  was  finally  settled  to  be 
law  by  Lord  Hardwicke  (0).  This  was  much  regretted, 
and  accordingly  the  1  &  2  Qeo.  4,  c.  78,  s.  2,  enacted  that 
no  acceptance  of  any  inland  bill  of  exchange  should  be 
sufficient  unless  in  writing  on  the  bill,  or,  if  in  parts,  on 
one  of  the  parts.  This  statute  did  not  require  the  signar 
ture  of  the  drawee,  and  excluded  foreign  bills.  The  19  k 
20  Vict.  c.  97,  8.  6,  enacted  that  no  acceptance  of  any 
bill,  inland  or  foreign,  should  charge  any  person,  unless  in 
writing  on  the  bill,  and  signed  by  the  acceptor  or  on  his 
behalf  (/);  and  41  Vict.  c.  13,  declared  the  signature  alone 
of  the  drawee  to  be  sufficient. 

All  the  above  Acts  (or  sections)  are  now  repealed,  and  Signature 
the  Code,  by  s.  17,  enacts  that  the  acceptance  must  be  in  s^ffi^i^^^- 
writing  on  the  bill,  but  that  the  mere  signature  of  the 
drawee  suffices  ( g). 

The  usual  mode  of  malting  such  an  acceptance  on  the  bill 
was,  even  before  the  19  &  20  Vict.  c.  97,  by  writing  the 
word  "  accepted,"  and  subscribing  the  drawee's  name.  Sig- 
nature was  not  essential  to  a  written  acceptance  within  the 


(<i)  Code,  8.  18  ;  RoberU  v. 
Bethdl,  12  0.  B.  778. 

{e)  LuvUcy  r.  Pal'mer^  2  Stra. 
1000. 

(/)  On  this  statate  was  de- 
cided the  case  of  Eindlaugh  y. 
Blakey,  where  the  mere  signature 
of  the  drawee  was  held  insuffi- 
cient as  an  acceptance,  L.  R.,  3 
C.  P.  D.  136. 

{g)  With  delivery  or  notice  in 
lieu  thereof.  Code,  s.  21.  A 
promise,  written  or  oral,  to  pay 
or  accept  an  existing  foreign 
bill  is  at  common  law  of  itself 
an  acceptance.  Clarke  v.  Cock, 
4  East,  57  ;  Wynne  v.  Raikes,  5 
East,   514 ;  Mmdkabal  v.    Ma<'- 

B.B.B. 


hado,   6  C.   &  P.   218;  Nichol' 
son  Y.  RickeUs,  29  L.  J.,  Q.  B. 
55.    And  such  a  promise  might 
have  been  given  to  the  drawer  or 
any  other  party  to  the  bill,  even 
if    indorsed    away    or    overdue. 
Powell  Y.  Monnier,  1  Atk.  611 ; 
Fairlee  v.  Herring,  8  Bing.  625  ; 
Grant  y.  Hunt,  1  C.  B.  44  ;  and 
was  irrevocable.    Mere  detention 
of  a  bill  might  even  amount  to 
an  acceptance.  Harvey  y.  Martin, 
1  Camp.   425;  Team  v.    fFartL 
B.  k  Aid.  658.    So,  too,  a  letter 
written    by  the  drawee    to    the 
drawer,     oilling  v.  Devaiix,  3  M. 
&  G.  565  ;  11  L.  T.  88. 
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^^^^^^  statute  1  A  2  Geo.  4,  c.  78,  but  it  wag  a  question  for  the 
jmy»  whether  the  aoceptanoe  was  comj^ete.  If  the  bill 
be  payable  after  sight,  the  day  when  accepted  should  also 
be  expressed.  But  the  drawee's  name  idone,  written  on 
any  part  of  the  bill,  was  a  sufficient  acceptance ;  so,  without 
any  name,  the  word  "  accepted,"  "  presented,"  "  seen,"  the 
day  of  the  month,  or  a  direction  to  a  third  person  to  pay 
it  (A).  Where  one  banker  held  a  cheque  drawn  on  anotiier 
banker,  presented  it  after  four  o'clock,  and  it  was  not  paid, 
but,  according  to  the  practice  of  the  London  bankers,  a  mark 
was  put  on  it,  to  show  the  drawer  had  effects,  and  that  it 
would  be  paid;  this  marking  was  held  to  amount  to  an 
acceptance  payable  next  day  at  the  clearing-house  (»). 
It  is  not  necessary,  in  pleading  the  acceptance  of  an  in- 
land bill,  to  aver  Uiat  the  acceptance  was  in  writing,  or 
signed  (k), 

men't  tTe^^  The  holder  is  now  entitled  to  require  from  the  drawee 
holder  maj  ^^  absolute  engagement  in  writing,  duly  signed,  to  pay  in 
require  of  the  money  according  to  the  tenor  and  effect  of  the  bill,  unin- 
acceptor.         cumbered  with  any  condition  or  qualifications.     A  general 

acceptance,  without  any  express  words  to  restrain  it,  will  be 

such  an  absolute  acceptance. 


In  case  of  a 

qualified 

acceptance. 


If  the  drawee  offer  a  qualified  acceptance,  the  holder 
may  either  refuse  or  accept  the  offer.  If  he  refuse  to 
take  a  qualified  acceptance  he  may,  or  rather  must,  treat 
the  bill  as  dishonoured  by  non-acceptance,  and  give 
notice  of  dishonour,  and  protest  the  bill,  if  a  foreign 
one.  If  he  intend  to  acquiesce  in  it  he  should  give  notice 
of  such  qualified  acceptance  to  the  previous  parties,  and 
obtain  their  assent^  for  in  case  of  a  qualified  accept- 
ance, such  of  the  prior  parties  as  have  not  expressly  or 
impliedly  authorized  or  subsequently  assented  to  his  so 
doing  will  be  discharged;  but  this  dissent  must  be  ex- 
pressed within  a  reasonable  time,  or  the  party  receiving 
such  notice  will  be  deemed  to  have  assented.  He  may, 
however,  safely  take  a  partial  acceptance  on  giving  due 
notice.  When  a  foreign  biU  has  been  accepted  as  to  part^ 
it  must  be  protested  as  to  the  balance  (Q. 


{h)  Dufaur  v.  Oxenden^  1  M.  & 
R.  90  ;  Anon,,  Comb.  401 ;  Powell 
V.  Monnier,  1  Atk.  611 ;  Moor  v. 
Withy,  B.  N.  P.  270. 

(i)  Rohto7i  V.  Bennett,  2  Taunt. 
388. 

{k)    ChcUUr,  Belshaw,  6  Bing. 


529  ;  4  M.  &  P.  275. 

(0  Code,  8.  44.  Sebag  ▼.  Ahit- 
hoi,  4  M.  k  S.  462  ;  1  Stark. 
79.  Taking  an  acceptance  at  a 
longer  date  destroyed  tne  remedies 
against  the  prior  parties  according 
to  both  the  Scotch  and  the  old 
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Au  acceptance  that  does  not  in  express  terms  vary  or   CHAPTER 
qualify  the  drawer's  order  is  a  general  acceptance.  ^^* 


A  qualified  acceptance  in  express  terms  varies  the  effect  Qualified 
of  the  bill  as  drawn.  acceptances. 

There  are  five  sorts  of  qualified  acceptances  (m). 

(a)  Ck>nditional — making  payment  by  the   acceptor  de- 

pendent on  the  ^filment  of  a  stated  condition : 

(b)  Partial — promising  to  pay  part  only  of  the  amount : 

(c)  Local — ^promising  to  pay  at  a  specified  p^^use  only,  and 

not  elsewhere : 

(d)  Qualified   as  to  time — e.g,y  promising  to  pay  at  a 

longer  or  shorter  time  : 

(e)  Qualified  as  to  parties — ^the  acceptance  of  some,  but 

not  all,  the  drawees. 

Whether  an  acceptance  be  conditional  or  not,  is  a  question  Ck)nditioxial 
of  law  (»).  Acceptances,  "  to  pay  as  remitted  for  "  (o),  "  to  acceptaDces, 
pay  when  in  cash  for  the  cargo  of  the  ship  Thetis  "(/>), 
"to  pay  when  goods  consigned  to  him  (the  drawee)  were 
sold ''  (q),  an  answer  that  a  bill  would  not  be  accepted  till 
a  Navy  bill  was  paid,  have  respectively  been  held  to  be 
conditional  acceptances.  So  where,  on  the  presentment  of 
bills  for  acceptance,  the  drawee  said  he  would  have  accepted 
them  if  he  had  had  certain  funds  which  he  had  not  been 


French  law.  See  Glen,  2nd  ed. 
115 ;  Potb.  49.  The  modern 
French  law,  Code  de  Commerce, 
Art.  124,  avoids  conditional  ac- 
ceptances, but  permits  partial  ac- 
ceptances, or  those  varying  the 
place  of  payment.  Art.  123.  The 
acceptor  will  be  liable  according 
to  tne  tenor  of  his  acceptance. 
Code,  8.  54.  Noug.  Let  de 
Change,  vol.  i.  234.      And  if  the 

guaHned  acceptance  be  refused 
e  incurs  no  liability.  SprocU  v. 
Matthews,  IT.  R.  ;  Bejvtinck  v. 
Darrien,  6  East,  200. 

(m)  Code,  s.  19.  But  where  a 
bill  is  draton  payable  at  a  par- 
ticular place  (which  is  clearly 
within  the  drawer's  power.  Code, 
8.  51  (6),  b),  the  acceptor,  if  he 
do  not  insert  in  his  acceptance 
"there  only  and  not  elsewnere," 
will  be  held  to  have  accepted 
generally  in  spite  of  those  words. 
Selby  V.  Eden,  3  Bing.  611  ; 
Fayle  v.  Bird,  6  B.  &  C.  531  ; 
Boach  V.  Johnston,  H.  &  .1.  246. 


{n)  Sproat  v.  Matthews,  1  T.  R. 
182.  A  merely  verbal  alteration, 
that  does  not  alter  the  legal  effect 
of  the  bill,  even  though  expressly 
intended  so  to  do,  is  not  a  vary- 
ing acceptance.  Decroix  and 
another  v.  Meyer  dt  Co.,  25  Q.  B. 
D.  343 ;  59  L.  J.  538.  In  this 
case  the  M.R.  doubted  if  the  list 
of  qualified  acceptances  in  Code, 
s.  19,  were  exhaustive,  and  seemed 
clearly  to  be  of  opinion  that  there 
could  be  such  a  thing  as  a  re- 
strictive  acceptance  if  properly 
worded,  just  as  there  are  restric- 
tive indorsements  and  probably 
drawings.  His  lordship  also 
questioned  the  propriety  of  the 
acceptor's  making  any  alteratipn 
in  tne  drawer's  order  otherwise 
than  in  his  acceptance  itself. 

(o)  BaiiJlywry  v.  LisseU,  2  Stra. 
1211. 

{p)  JiUian  V.  Shofnvoke,  2 
Wils.  9. 

{q)  SmUh  v.  AbboU,  2  Stra. 
1152. 
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CHAPTER  able  to  obtain  from  France,  but  that  when  he  did  obtain 
^^'  them  he  would  pay  the  bill,  this  was  held  to  amount  to  a 
conditional  acceptance  (r).  The  words  *'  accepted  payable 
on  giying  up  a  bill  of  lading/'  constitute  a  conditional 
acceptance,  but  not  a  further  condition  to  the  acceptor's 
liability,  that  the  bill  of  lading  shall  be  given  up  on  the 
day  of  maturity  of  the  bill  (<).  When  the  acceptance  is  in 
writing,  and  absolute,  it  may  be  suspended  on  a  condition 
by  another  contemporaneous  writing  (<). 

But  a  mere  oral  condition  (at  least  if  contemporaneous 
with  the  acceptance)  is  inadmissible  in  evidence  to  qualify 
the  absolute  written  engagement,  even  between  the  original 
parties.  "This  would  b^''  says  Lord  Ellenborough,  "in- 
corporating with  a  written  contract  an  incongruous  parol 
condition,  which  is  contrary  to  first  principles "  («).  And 
though  the  condition  be  vjritten  on  a  distinct  paper,  it  cannot 
be  available  against  an  indorsee  ignorant  of  the  existence 
of  such  a  paper  (v ). 

Though,  when  the  condition  is  performed,  a  conditional 
acceptance  becomes  absolute,  yet,  in  pleading,  it  should  be 
stated  as  a  conditional  acceptance,  with  an  aveimenf'that 
the  condition  has  been  fulfilled  {w). 


PftrtiaL 


Qaalified  m 
to  time. 


An  acceptance  is  partial  that  engages  to  pay  part  only  of 
the  sum  for  which  the  bill  is  drawn.  Drawee  accepted  a 
foreign  bill  drawn  for  127/.,  "as  far  as  100/.  part  thereof," 
he  wajB  sued  on  the  acceptance,  and  it  was  held  good  pro 
ianto  within  the  custom  of  merchants  {x). 

An  acceptance  is  qualified  as  to  time  that  promises  to  pay 
at  a  difierent  time  from  that  at  which  the  bill  is  drawn*  A 
bill  was  accepted  in  this  form,  "  accepted  on  the  condition  of 
its  being  renewed  till  28th  Nov.  1844."    This  was  held  to  be 


(r)  Mendizabal  v.  Maehado,  6 
C.  k  P.  218  ;  8  M.  &  Scott,  841. 

(»)  Smith  V.  Fertue,  30  L.  J., 
C.  P.  56  ;  9  C.  B.,  N.  S.  214. 

{t)  Botoerbank  v.  Monteiro,  4 
Taunt.  844.  Bat  as  between  the 
iipmediate  parties  only,  or  those 
who  rely  on  their  title,  or  have 
notice.  Code,  s.  21  (2)  b.  Spiller 
y.  Westlake,  2  B.  &  Ad.  157 ; 
Gihbim  y.  SaM,  2  Stark.  286. 

(u)  Hoare  v.  Onihamy  8  Camp. 
57 ;  Adams  t.  WordZey^  I  M.  & 
W.  374  ;  2  Gale,  29 ;  Besant  t. 
OroBs,  10  C.  B.  896.  But  a  de- 
liver}' may  be  shown  to  have  been 


only  conditional  as  between  thd 
immediate  parties  or  remote,  other 
than  holders  in  due  course.  Code, 
s.  21  (2),  b.  And  see  ante,  p.  112, 
note  (m). 

(i>)  Bowerhank  v.  Monteiro,  4 
Taunt.  844.  See  Chapter  YII.  on 
Irregular  Instruments. 

(to)  LangstoiiY,  Comey^  4 Camp. 
176  ;  1  Marsh.  176  ;  1  D.  &  R., 
N.  P.  C.  33 ;  Balli  v.  SarreU,  1 
D.  k  R.,  N.  P.  C.  33;  see  a 
form,  Swann  v.  Coo^  1  Marsh. 
176. 

(x)  WegtrsloffeY.KeeiUyX^tn^ 
214. 
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an  acceptance  qualified  as  to  time,  on  which    the   holder    OHAPTBR 

might  insist  against  the  acceptor,  and  that  the  word  renewed ' 

might  be  read  to  mean  an  extension  of  the  time  when  the 
bill  was  to  become  payable  (y).  An  acceptance,  which  un- 
necessarily and  inaccurately  states  the  time  of  maturity,  is 
not  a  varying  acceptance  (z). 

An  acceptance  to  pay  at  a  iparticular  place,  will  be  a  ^"J*^^?  **  * 
general  acceptance  unless  it  expressly  state  there  only  and  pij^jjl^'*  *' 
not  elsewhere  (a). 

An  acceptance  is  qualified  when  a  bill  drawn  on  two  or  Qualified  as  to 
more  drawees,  is  accepted  by  one  or  some  of  them  but  not  P^rtie"* 
by  aU  (6). 

Although,  as  we  have  seen,  there  cannot  be  two  accept-  Effect  of  two 
ances  on  the  same  bill,  except  for  honour  (c),  yet  if  such  a  a<»ep**oce8 
second  acceptance  be  on  the  bill,  it  may  amount  to  a^^}^ 
guarantee  (d). 

Where  a  bill    is  drawn  in  a  set,  each  part  being  duly  Bill  in  a  set. 


(y)  RusseU  y.  PhUlips,  19  L.  J. 
297  ;  14  Q.  B.  891 ;  fFalker  v. 
AUwood,  11  Mod.  190. 

{z)  Fanshawe  t.  PecU,  26  L  J. , 
Ex.  3U  ;  2  H.  &  N.  1. 

(a)  Code,  as.  19  (2)  c,  and  52 
(1).  And  even  then  a  present- 
ment there  too  late  to  charge  the 
drawer  and  indorsers  will  still, 
in  the  absence  of  an  express  sti- 
pnlation  to  the  contrary,  render 
the  acceptor  liable.     Code,  s.  52 

(2). 

By  the  1  &  2  Geo.  4,  o.  78  (now 
repealed),  it  was  enacted  that  an 
acceptance  payable  at  a  banker's, 
or  other  particular  place,  was,  as 
against  the  aecq)tor,  a  general  ac- 
ceptance, onless  the  acceptor  ex- 
pressed in  his  acceptance  that  the 
Dill  was  to  be  payable  there  only, 
and  not  otherwise,  or  elsewhere. 
If  he  did  so,  due  demand  at  that 
place  was  a  condition  precedent 
to  his  liability.  On  this  statute 
it  was  decided  that  an  acceptance 
omitting  the  word  "only,  bat 
stating  the  bill  to  be  payable  at 
a  particular  place,  ana  not  else- 
where, was  a  qualified  acoept- 
anoe.    Singers  v.  NichclU^  3  Jur, 


84.  If  the  cnstomer  of  a  banker 
accept  a  bill  and  make  it  payable 
at  the  bank,  that  is  of  itself  a 
sufficient  authority  to  the  banker 
to  apply  the  customer's  funds  in 
paying  the  bill.  Ketpner  y.  Zau- 
rie,  18  L.  J.,  Q.  B.  218.  As  to 
the  liability  of  parties  to  a  biU  or 
note  payable  at  a  particular  place, 
see  ante,  Chapter  on  Prbsent- 
MBNT  FOB  Accept ANCR,  and  post, 
Chapter  on  PitssBNTMBNT  for 
Payment. 

(h)  If  the  drawees  are  partners 
in  trade,  one  has  primd  facie  a 
right  to  accept  for  alL  If  they 
are  not  partners,  presentment 
must  be  made  to  all,  unless  one 
has  authority  to  accept  for  all. 
Code,  8.  41  b. 

{e)  As  to  which  see  Aogbpt- 

ANCB  8UPBA  PbOTBST. 

{d)  Jackson  ▼.  Hudson^  2  Camp. 
447  ;  now,  probably,  it  would  be 
held  to  be  an  indorsement.  StuU 
V.  M'KvOay,  L.  R.,  5  Ch.  Ap. 
754  ;  Code,  s.  56.  And  Singer  v. 
EUiU,  4  Times  Rep.  524;  and 
Maunder  v.  £vans,  5  Times  Rep, 
75.  ^ 


262 


Acceptance. 


CHAPTER 
XVI. 


Delivery  or 
notioe  neces- 
sary  to  com- 
plete accept* 
nnce. 


Liability  of 
acceptor. 


How  dis- 
charged. 


numbered  and  referring  to  the  other  parts,  the  whole  con- 
stitutes but  one  bill.  The  acceptance  may  be  written  on  any 
part,  and  must  be  written  on  one  part  only.  For  should  the 
drawee  accept  more  than  one  part,  and  such  accepted  parts 
get  into  the  hands  of  different  holders  in  due  course,  he  may 
have  to  pay  both  (e). 

The  liability  of  the  acceptor,  though  irrevocable  when 
complete  (/ ),  does  not  attach  by  merely  writing  his  name, 
but  upon  the  subsequent  delivery  of  the  bill,  or  upon  com- 
munication to,  or  according  to  the  directions  of,  the  person 
entitled  to  the  bill  that  it  has  been  so  accepted.  "  La 
raison  est,"  says  Pothier,  "que  le  concours  de  volontes, 
qui  forme  un  contrat,  est  un  concours  de  volontes  que  les 
parties  se  sont  r^ciproquement  d^larees ;  sans  cela,  la  vo- 
lenti d'une  partie  ne  pent  acqu6rir  de  droit  k  I'autre  partie, 
ni  par  consequent  6tre  irrevocable.  Suivant  ces  principes 
pour  que  le  contrat  entre  le  propri^taire  de  la  lettre  et  celui 
sur  qui  elle  est  tir^e  soit  parfait,  il  ne  suffit  pas  que  celui-ci 
ait  eu  pendant  quelque  temps  la  volenti  d 'accepter  la  lettre, 
et  qu'il  ait  ^crit  au  bas  qu'il  I'acceptait ;  tant  qu'il  n'a  pas 
declare  cette  volonte,  le  contrat  n'est  pas  parfait ;  il  pent 
changer  de  volonte  et  rayer  sou  acceptation"  ( g). 

The  acceptor  is  now  considered  in  all  cases  as  the  party 
primarily  liable  on  the  bill.  He  is  to  be  treated  as  the 
principal  debtor  to  the  holder,  and  the  other  parties  as 
sureties  liable  on  his  default  {m).  The  acceptor  of  a  bill 
stands  for  most  purposes  in  the  same  situation  as  the  maker 
of  a  note,  and  therefore  most  of  the  following  observations 
will  apply  to  the  latter  also. 

The  acceptor's  liability,  once  complete,  can  only  be 
discharged  by  payment^  or  other  satisfaction,  cancella- 
tion or  alteration,  waiver  (or  release,  which  is  merely 
a  more  formal  wsiiver),  or  transfer  to  him  in  his  own 
right  (n). 


(e)  ffoldsioorth  r.  Hunter ,  10  B. 
&  C.  461  ;  Pereira  v.  Jopp,  ibid.  ; 
Code,  B.  71. 

(/)  Thornton  v.  Dick,  4  Esp. 
270  ;  Trimmer  v.  Oddie,  Bayley, 
6th  ed.  204. 

ig)  Coz  V.  Troy,  6  B.  &  Aid. 
474  ;  1  D.  &  R.  88  ;  see  BerUinek 
V.  Ihrrien,  6  East,  199  ;  2  Smith, 
337  ;  Maiius,  20  ;  and  see  Salli  y. 
DerMoun,  6  Exch.  483  ;  Chap- 


man V.  CoUrell,  34  L.  J.  186; 
Van  Dieman^a  Batik  y.  Victoria 
Bank,  L  R,  8  Pr.  C.  626  ;  40 
L.  J.,  Pr.  C.  28 ;  Code,  s.  21. 

(m)  FentumY,  Pocock,  5  Taunt. 
192 ;  1  Marsh.  14. 

(n)  Transfer  to  him  in  his  own 
rijB;ht  at  or  after  maturity  is  a 
disohaige  of  the  bill.  Code,  s.  61  ; 
but  if  tne  converse  hold  good  by 
implication,  not  so  if  the  transfer 
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Payment,   satiBfaction,   and    release  we  shall    consider  OHAPTER 
heresiter.  XVI. 

The  acceptor  is  at  liberty  to  cancel  his  acceptance  at  any 
time  before  delivery,  or  notice  of  the  acceptance  to  the 
holder  (o),  or  person  entitled  to  the  biU. 

A  bill  is  discharged  when  it  has  been  intentionally  can-  Cancellation, 
celled  by  the  holder  or  his  agent,  and  the  cancellation  is 
apparent  thereon.  And  so  any  party  liable  on  a  bill 
may  be  discharged  by  the  intentional  cancellation  of  his 
sigoature  by  the  holder  or  his  agent;  but  in  such  case 
any  indorser  who  would  have  had  a  right  of  recourse 
against  the  party  whose  signature  is  cancelled,  is  also  dis- 
charged (p). 

A  cancellation  made  unintentionally,  or  under  a  mistake.  Cancellation 
or  without  the  authority  of  the  holder,  is  inoperative ;  but  by  mistake, 
when  a  bill  or  any  signature  thereon  appears  to  have  been 
cancelled,  the  burden  of  proof  lies  on  the  party  alleging  the 
same  to  have  been  done  unintentionally,  or  under  a  mistake, 
or  without  authority  (q). 

Where  an  acceptance  has  been  cancelled  by  mistake,  it  is 


be  to  him  in  someone  else's  right, 
as,  for  example,  as  trustee  or 
execntor ;  which  has  long  been 
the  mle  in  equity.  A  bill  trans- 
ferred to  the  acceptor  before  dne 
is  said  to  be  "retired/*  and  can 
in  general  be  re-issued. 

(o)  Cox  y.  Troy,  5  B.  &  Aid. 
474  ;  Bentinck  ▼.  Domain  6  East, 
199  ;  Marius,  20  ;  RdUi  v.  DenU- 
Urnn,  6  Ex.  483  ;  Chapman  y.  Cot' 
trell,  34  L.  J.  186  ;  Fan  IHemen's 
Land  Bank  y.  Victoria  Bank,  L. 
R,  8  Pr.  C.  526 ;  40  L.  J.,  Pr. 
C.  28  ;  Code,  s.  21. 

{p)  Code,  s.  68.  In  general, 
subsequent  parties,  from  whom 
payment  is  enforced  when  the 
biU  is  dishonoured,  have  a  right 
of  recourse  against  prior  parties  ; 
hence  in  general  cancellation  of 
the  acceptance  frees  the  drawer 
and  all  indorsers ;  cancellation 
of  the  drawer's  signature,  all  the 
indorsers ;  and  cancellation  of  an 
indorser*8  signature,  all  subse- 
quent indorsers;  cancellation  of 
tne  acceptance  is  therefore  virtu- 
ally a  cancellation  of  the  bill; 


hence,  perhaps,  the  drawer  i«  not 
mentioned  as  discharged  in  sub- 
sect  (2),  but  only  the  indorsers. 
But  in  a  bill  accepted  for  the 
accommodation  of  the  drawer, 
quoBTt  if  he  would  be  dischaiged 
by  cancellation  of  the  acceptor's 
signature,  though  the  indorsers 
would  be;  and  if  the  bill  were 
accepted  for  the  accommodation 
of  the  payee,  cancellation  of  the 
drawer's  signature  would  not  free 
the  payee,  the  first  indorser,  for 
he  would  have  no  right  of  recourse 
against  the  drawer. 

{q)  Code,  s.  63  (3);  Warwitk 
y.  Rogers,  5  M.  &  G.  340 ;  Saper 
y.  Biribeek,  15  East,  17 ;  Davidson 
V.  Cooper,  11  M.  k  W.  778; 
Sweeting  y.  HaUe,  9  B.  &  C.  365  ; 
4  M.  &  B.  287  ;  Dominion  Bank 
y.  Anderson,  15  C,  o.  S.  408. 
S.  C.  Cancellation,  though  it 
destroys  rights  on  the  bill  as  pay- 
ment does,  need  not  affect  other 


rights  in  the  same  way.    Tgii 
y.  Mercantile  Plate  Bank,  L.  B.| 
8  C.  P.  D.  60,  830 


264 


AeapUinee. 


CHAPTER  the  usage  in  the  City  of  London  to  return  the  bill  with  the 
^    '        words  "  cancelled  by  mistake  '*  written  on  it. 

The  proper  and  safe  mode  of  cancelling  is  to  draw  the  pen 
through  the  name,  so  as  to  leave  it  legible  (r). 

If  a  banker  with  whom  a  bill  is  made  payable  by  the 
acceptor,  cancel  the  acceptance  by  mistake,  without  any 
want  of  due  care,  and  return  the  bill  defaced,  refusing  to  pay 
it,  he  does  not  thereby  necessarily  incur  any  legal  liability ; 
but  if  in  so  doing  he  be  guilty  of  want  of  due  care,  an  action 
may  lie  against  him  at  the  suit  of  the  holder,  for 
the  special  damage  sustained  by  the  cancellation  of  the 
bill  (<). 


By  wairer. 


It  is  a  general  rule  of  law,  that  a  simple  contract  may, 
before  breach,  be  waived  or  discharged,  without  a  deed  and 
without  consideration ;  but  after  breach  there  can  be  no  dis- 
charge, except  by  deed,  or  upon  sufficient  consideration  (t). 
To  this  rule  it  has  been  repeatedly  held  that  contracts  on 
bOls  of  exchange  form  an  exception,  and  that  the  liability 
of  the  acceptor  or  other  party,  remote  or  immediate,  though 
complete,  may  be  discharged  by  an  express  renunciation  of 
his  claim  on  the  part  of  the  holder  (v),  without  considera- 
tion. This  exception  seems  at  first  sight  to  violate  a  funda- 
mental rule,  but  the  reason  may  be  tiiat  the  distinction  be- 
tween a  release  under  seal  and  a  release  not  under  seal 
is  quite  unknown  in  most  foreign  countries.  An  express 
and  complete  renunciation  by  the  holder  of  his  claim 
on  any  party  to  the  bill  is  therefore  according  to  the  law 
merchant  equivalent  to  a  release  under  seal.  And  as  it 
would  be  highly  inconvenient  to  introduce  nice  distinctions 
and  nice  questions  of  international  law,  all  the  contracts  on 
a  foreign  bill,  though  negotiated  or  made  in  England,  and 


(r)  WUHnson  v.  Johnton,  8  B. 
ft  C.  428  ;  Ingham  y.  Primro9$f 
28  L.  J.,  C.  P.  294 ;  7  C.  B., 
K.  S.  82. 

(i)  N<naU  Y.  Soeri,  2  B.  k  AcL 
767  ;  Warvfiek  v.  Rtiffirs^  5  M.  ft 
O.  840. 

(<)  Com.  Dig.  Action  on  the 
GtM  in  Assumpsit,  0. ;  FUeh  v. 
SutUm,  6  East,  280;  Dobmm  v. 
&pu,  26  L.  J.,  Ex.  241 ;  2  H.  ft 

N.  79. 

(u)  The  law  seems  now  to  be  so 
settled  in  aooorda&ce  with  prior 
decirions,  and  with  the  law  of 
France  and  other  countries,  where 
the  distinction    between    simple 


contracts  and  contracts  nnder  seal 
is  unknown.  **  Le  crdancier  peut 
rcDoncer  2^  son  droit  d'ezifler  le 
pavement  de  ce  que  lui  doit  son 
d^biteor;  c'est  ce  au'on  araelle 
faire  remise.'*  Pardessos,  Droit 
Commercial,  vol.  1,  p.  272,  6Ui 
ed.  Paris.  See  the  ju(k^ent  of 
Parke,  B.,  in  Fotter  y  Datcber,  6 
£xch.  851 ;  see  also  If  ouguier  des 
Lettres  de  Change,  voL  1,  p  858. 
See  also  Dohaon  v.  EapU,  26  L.  J., 
Ex.  240 ;  2  H.  ft  K.  79 ;  and 
Story  on  Bills,  s.  266.  The  Code 
seems  to  require  no  consideration 
for  either  cancellation  or  waiver. 
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all  the  contracts  on  an  inland  bill,  depending  as  they  do,  on 
the  same  law  merchant,  may  be  so  released.  And  such  a 
relaxation  of  the  general  rule  in  the  case  of  bills  of  exchange 
is  not  unreasonable  on  another  ground.  The  money  due  at 
the  maturity  of  a  bill  of  exchange  is  in  practice  expected  to 
be  paid  immediately  and  in  many  cases  with  remedies 
over  in  favour  of  the  debtor.  Parties  liable,  who  are  ex- 
pressly told  that  recourse  will  not,  in  any  event,  be  had  to 
them,  are  almost  sure,  in  consequence,  to  alter  their  conduct 
and  position.  Joint  indorsees  against  acceptors : — It  was 
proved  that  the  plaintifis  knew  the  acceptance  was  for  the 
accommodation  of  the  drawer,  and  that  they  had  said,  at  a 
meeting  of  the  defendant's  creditors,  '*  that  they  looked  to 
the  drawer,  and  should  not  come  upon  the  acceptors."  They 
had  at  this  time  goods  of  the  drawer  in  their  hands,  which 
afterwards  turned  out  of  little  value.  Lord  EUenborough 
directed  the  jury  to  consider,  "  whether  the  language  em- 
ployed by  the  plaintiffs  amounted  to  an  absolute  uncon- 
ditional renunciation  by  them,  as  holders  of  the  bill,  of  all 
claims  in  respect  of  it  upon  the  defendants,  as  acceptors.  In 
that  case  the  acceptors  were  discharged  from  their  liability : 
the  holders  had  made  their  election,  and  could  now  oxdy 
proceed  against  the  drawer.  On  the  other  hand,  if  the 
words  only  imported  that  they  looked  to  the  drawer  in  the 
first  instance,  that  it  was  not  then  necessary  to  come  upon 
the  acceptors,  and  that  they  should  not  resort  to  them  if 
satisfaction  could  be  obtained  in  another  quarter,  they  did 
not  waive  their  remedy  by  this  conditional  promise,  and 
the  acceptors  still  continued  liable  until  the  bill  should  be 
actually  paid  "  (o).  Receiving  interest  from  the  drawer  will 
not  discharge  the  acceptor.  Nothing  short  of  an  express 
discharge  will  do  so  (p). 

The  renunciation  must  be  absolute  and  unconditional ; 
and  in  writing  unless  the  bill  be  delivered  up  to  the 
acceptor. 

The  bill  itself  is  discharged  when  the  holder  at  or  after 
maturity  renounces  his  rights  against  the  acceptor. 


CHAPTEB 
XVI. 


(o)  fFkailey  v.  Trieker,  1  Camp. 
85. 

{p)  Di7igvjaUr,J}wi8ter,DovLa, 
285 ;  and  Black  v.  Peel,  and  WtU- 
pole  v.  Pultenejf,  there  cited ; 
AfuUn(m  y.  Cleveland,  18  East, 
480  n.:  Farguhar  v.  Sauthey, 
M.  &  M.  14  ;  2  C.  &  P.  497  ; 
Adamt  v.  Gregg,  2  Stark.  581 ; 
Stevene  ▼.  Thaeker,  Peake,  187. 
So  it  has  been  held,  that  a  right 


to  sue  the  drawer  may  be  waived. 
Delatorre  ▼.  Barclay,  1  Stark.  7  ; 
see  CarUoright  y.  Williame,  2 
Stark.  840  ;  Adame  v.  Oregg,  2 
Stark.  581 ;  see  Story  on  Bills, 
s.  252  ;  see  also  Steele  v.  ffarmer, 
15  L.  J.,  £xcb.  217  ;  14  M.  &  W. 
831 ;  and  4  Exch.  1,  in  error.  .  As 
to  pleading  a  waiver,  see  Steele  r, 
Befiham,  3  D.  &  L.  506. 
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GHIPTEB       And  so  the  liabilities  of  any  party  to  the  bill  may  be  re- 
^^^'        nounced  by  the  holder  before,  at,  or  after  maturity ;  but 
the  rights  of  a  holder  in  due  course  vithout  notice  of  the 
renunciation  will  not  be  affected  thereby  (v). 

A  plea  of  waiver  must  state  that  the  party  waiving  was 
the  holder  of  the  bill  at  the  time  of  the  waiver  (w). 

The  liability  of  the  acceptor,  as  such,  will  also  be  extin- 
guished, by  taking  from  him  a  coextensive  security  by 
specialty.  But  if  the  new  security  recognise  the  bill  or 
note  as  still  existing,  it  is  not  extinguished  (x).  Where  one 
of  three  partners,  after  a  dissolution  of  partnership,  under- 
took, by  deed  made  between  the  partners,  to  pay  a  par- 
ticular partnership  debt  on  two  bills  of  exchange,  and  that 
was  communicated  to  the  holder,  who  consented  to  take  the 
separate  notes  of  the  one  partner  for  the  amount,  strictly 
preserving  his  right  against  all  three,  and  retained  posses- 
sion of  the  original  bills,  it  was  held  that,  the  separate 
notes  having  proved  unproductive,  he  might  still  resort  to 
his  remedy  against  the  other  partners,  and  that  the  taking, 
under  these  circumstances,  the  separate  notes  and  even 
afterwards  renewing  them  several  times  successively,  did 
not  amount  to  satisfaction  of  the  joint  debt  (y).  But,  in 
general,  the  taking  a  separate  bill  of  one  of  two  joint 
acceptors  of  a  former  bill  is  a  relinquishment  of  all  claim 
on  the  former  security  (z), 

Oontiact  of         "^^^  acceptor  of  a  bill  engages  absolutely  to  pay  according 
the  acceptor,   to  the  tenor  of  his  acceptance  j  he  is  also  precluded  from 
denying  to  a  holder  in  due  course ; 
the  existence  of  the  drawer : 


(v)  Code,  s.  62.  Ko  considera- 
tion is  required  for  a  waiver. 
Foster  v.  Databer,  6  Ex.  861.  The 
construction  of  a  written  renuncia- 
tion, like  that  of  other  written 
documents,  is  for  the  Court.  See 
Francis  v.  Bruce,  44  Ch.  D.  627  ; 
where  one  was  held  revocable  and 
therefore  bad.  If  there  be  a  par- 
tial or  conditional  renunciation, 
it  should  seem  that  it  may  be 
available  between  the  actual  par- 
ties if  founded  on  good  considera- 
tion. Parker  v.  Zeigh^  2  Stark. 
228  ;  Farquhar  v.  SmUh^,  2  C.  & 
P.  497  ;  Owen  v.  Ptey,  11  W.  R. 
C.  P.  21.  It  is  to  be  observed 
that  the  words  in  sub-sect.  (2), 
are  '*in  like  manner'*  thus  leieia- 


ing  to  a  possible  inference  that  a 
writing  ma^  now  be  required 
in  renouncing  another  party's 
liability,  though  the  other  alter- 
native—delivery— ^wonld  be  in- 
applicable. 

{w)  Steele  v.  Earmer,  15  L.  J., 
Ex.  217  ;  14  M.  &  W.  186 ;  4 
Ex.  1. 

(x)  Ansell  v.  BaJcer,  15  Q.  6. 
20  ;  Tioopenny  v.  Young,  3  B.  & 
C.  208;  5D.  &R.  250. 

(y)  Bedford  v.  DeaHn,  2  B.  & 
Aid.  210  ;  2  Stark.  178. 

{z)  Evans  v.  Drwrnmond,  4  Esp. 
89 ;  Reed  v.  White,  5  Esp.  122 ; 
Thompson  v.  Percival,  6  B.  ft  Ad. 
925  ;  8  N.  &  M.  667. 
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the  genuineness  of  his  signature : 

his  capacity  and  authority  to  draw  the  bill : 
In  the  case  of  a  bill  payable  to  the  drawer's  order ; 

the  then  capacity  of  the  drawer  to  indorse,  but  not  the 
genuineness  or  validity  of  his  indorsement : 
In  the  case  of  a  bill  payable  to  the  order  of  a  third  person  ; 

the  existence  of  the  payee : 

his  then  capacity  to  indorse,  but  not  the  genuineness 
or  validity  of  his  indorsement. 
Hence  the  acceptor  cannot  be  admitted  to  prove  that  the 
drawer's  signature  was  forged  (a) ;  or  to  say  that  the  payee 
being  a  bankrupt  could  not  indorse  (6),  or  even  to  say 
that  a  second  bankruptcy  before  the  acceptance  precluded 
him  from  indorsing,  though  the  effect  of  such  second  bank- 
ruptcy were  to  vest,  ipso  facto,  all  the  bankrupt's  property 
in  his  assignees  (c).  Neither  can  the  acceptor  be  allowed 
to  defeat  the  indorsement  by  setting  up  the  infancy  of  the 
payee  (d).  Nor  can  the  acceptor  plead  that  the  drawer  to 
whose  order  the  bill  was  made  payable,  being  a  corpora- 
tion, had  no  authority  to  indorse  (e) ;  nor  that  the  drawer 
was  a  married  woman,  although  as  the  husband  might  sue 
or  indorse,  the  consequence  might  be  that  the  acceptor 
might  possibly  be  compelled  to  pay  the  bill  twice  (/).  Nor 
that  the  drawing  (and  first  indorsing)  were  in  the  name  of 
a  deceased  person  (^).  But  the  acceptance  of  a  bill  drawn 
and  indorsed  in  the  name  of  a  really  existing  person  is  no 
admission  of  the  handwriting  of  the  indorser  (A),  unless  at 
the  time  of  the  acceptance  the  drawee  knew  of  the  forgery, 
and  intended  that  the  bill  should  be  put  into  circulation 
by  a  forged  indorsement  {%),     And  the  acceptance  of  a  bill 


CHAPTBH 
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(a)  Code,  s.  54  ;  Price  v.  Neal^ 
3  Burr.  1364;  1  W.  Bl.  390; 
Parthause  v.  Parker,  1  Camp.  82  ; 
Prince  v.  JBrunatU,  1  Bing.  N.  C. 
435 ;  1  Scott,  342  ;  3  Dowl.  882  ; 
Wilkinson  v,  Lutvridge,  1  Stra. 
648 ;  Jenys  r.  Fawler,  2  Stra.  946, 
and  see  Bolss  v.  CUve^  4  M.  &  Sel. 
18  ;  4  Camp.  78  ;  Phillipa  v.  Im 
Thum,  L.  R.,  1  C.  P.  463 ;  85 
L.  J.  220 ;  Garland  ▼.  Jaeomb, 
L.  R.  8  Ex.  216.  In  L,  dfc  S,  W, 
Bank  v.  Tfenttoarthf  L.  R.,  5  £x. 
D.  96,  it  was  held  that  he  ad- 
mitted the  drawer's  indorsement 
as  well,  but  this  decision  was 
anterior  to  the  passing  of  the 
Code. 

(b)  Drayton  v.  Dale,  2  B.  &  C. 
293  ;  3  D.  &  Ry.  534 ;  BraOhwaiU 


V.  Gardiner,  8  Q.  B.  473. 

(c)  Pitt  y.  Ckappelaw,  8  M.  & 
W.  616. 

{d}  Taylor  v.  Crocker,  4  Esp. 
187 ;  Jones  ▼.  Darch,  4  Pricey 
300.    Code^  B.  22b 

(e)  Hallux  v.  Lyle,  19  L.  J., 
Ezch.  197  ;  3  Ezch.  446. 

(/)  Smith  V.  Maraack,  18  L.  J., 
C.  P.  68  ;  6  C.  B.  486. 

{g)  AshpiUe  v.  Bryan,  32  L.  J., 
Q.  B.  91 ;  8  Best  &  S.  474  ; 
aflSrmed  in  error,  38  L.  J.,  Q.  B. 
328. 

{h)  Smith  V.  Chester,  1  T.  R. 
655  ;  Carviek  y.  Vickery,  Doug. 
2nd  ed.  658,  n.  184. 

(i)  Beeman  y.  Dtbck,  11  M,  Ik 
W.  251. 
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purporting  to  be  already  indorsed  by  the  payee,  not 
being  the  drawer  is  no  admission  of  the  genuineness  or 
validity  of  the  indorsement  (j);  and  the  law  is  the  same 
though  the  bill  be  payable  to  the  drawer's  own  order  {k). 
So  where  the  drawing  is  by  procuration,  the  authority  of 
the  agent  to  draw  is  admitted,  but  not  his  authority  to  in- 
dorse (/).  But  where  the  bill  is  drawn  in  a  fictitiotu  name^ 
the  acceptor  undertakes  to  pay  to  an  indorsement  by  the 
same  hand  (m).  A  plea  to  the  jurisdiction  only  of  an  inferior 
court,  though  admitting  the  allegations  of  acceptance,  notice 
of  dishonour,  ^.,  does  not  admit  that  they  took  place  within 
the  jurisdiction  (n). 


Where  drawee  ^  forgery  is  incapable  of  ratification  (o),  but  if  the  drawee 
precladed  has  once  admitted  that  the  acceptance  is  in  his  own  hand- 
fpom  disput-  writing,  and  thereby  given  currency  to  the  bill,  he  cannot 
1^^  ^^'^  afterwards    exonerate    himself   by  showing    that    it  was 

forged  (p). 


Forged 
acceptance. 


By  paying  one  forged  acceptance  a  man  is  not  estopped 
from  setting  up  that  defence  in  the  case  of  another  similar 
biU  (q). 


Obligation  to      When  goods  or  bills  of  lading  are  sent  to  the  consignee 

accept.  accompanied  by  a  bill  of  exchange  for  his  acceptance,  he 

must  accept  the  bill  before  he  can  acquire  or  transfer  any 

property  in    the  goods   or  bills  of  lading  (r).     So  when  a 

cheque  was  sent  in  respect  of  a  promised  renewal,  the 


{j)  Tucker  v.  RcharU,  18  L.  J., 
Q.  B.  169;  22  L.  J.,Q.  B.  270; 
in  error.  16  Q.  B.  560. 

{k)  Story  on  Bills,  p.  489  ;  but 
see  a  dictum  of  Patteson,  J.,  in 
Thicker  v.  Rdbarts,  supra;  Bee- 
man  V.  Ducky  supra  ;  Oarkmd  v. 
JaconUf.  L.  B.,8  Ex.  216. 

(/)  BoHnton.  v.  yarrow,  7 
Taunt.  455 ;  1  Moore,  150 ;  see 
ante,  p.  36. 

(m)  Cooper  v.  Mayer,  10  B.  & 
C.  468  ;  5  M.  &  R.  887  ;  Beeman 
V.  Duck,  11  M.  &  W.  251  ;  and 
see  Taylor  v.  Oroker,  4  Esp.  187  : 
Bats  ?.  Olive,  4  M.  &  S.  18  ;  4 
Camp.  78.  See  PhiUipe  v.  Im 
Thwm,  85  L.  J.,  C.  P.  220 ;  L. 
B.,  1  C.  P.  468.  It  seems  that  a 
biU  drawn  and  indorsed  in  a 
fictitious  or  forged  name,  to  the 


knowledge  of  the  drawer,  should 
be  declared  on  as  payable  to  the 
bearer.  ^QBPhiUipsY.ImTkum, 
ante,  and  Beenu»n  v.  Dtiek,  11  M. 
k  W.  251.    Code,  s.  7  (3). 

(n)  SeweU  v.  Cheetham,  L.  R., 
9  C.  P.  420. 

(o)  Brook  V.  Hook,  L.  B.,  6 
ExcL  89 ;  40  L.  J.  50. 

(jp)  Leach  ▼.  Buchanan,  4  Esp. 
226;  so  held  by  Lord  Ellen- 
borough.  Mere  silence  after 
knowledge  does  not  create  an 
estoppel.  MeKenxie  r.  BrUith 
Linen  Co.,  L.  R.,  6  Chan.  Ap. 
82. 

(q)  Morris  v.  BeUUU,  L,  R.,  6 
C.  P.  47. 

(r)  Sh^^urd  v.  Harrison,  1* 
R.,  5H.  L.  116;  40  L.  J.,  Q.  a 
149. 
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acceptor  cannot  take  the  cheque  without   renewing  the   GHAPTBB 
acceptance  («).  ^^I« 

In  alluding  to  excuses  for  notice  of  dishonour,  the  Code 
in  sect.  50  (2)  c.  (4)  uses  the  phrase — when  the  drawee  or 
acceptor  is,  as  between  himself  and  the  drawer,  under  no 
obligation  to  accept  or  pay ;  and  in  excuses  for  due  pre- 
sentment for  payment  in  sect.  46  (2)  c,  the  phrase — where 
the  drawee  or  acceptor  is  not  bound,  as  between  himself  and 
the  drawer,  to  accept  or  pay,  and  the  drawer  has  no 
reason  to  believe  that  the  bill  would  be  paid  if  presented  ; 
both  these  probably  cover  much  the  same  ground  as  the 
expression  formerly  used,  that  the  drawer  was  not  entitled 
to  expect  due  presentment  or  notice  of  dishonour  where  he 
had  neither  any  effects  in  the  drawee's  hands  at  the  time, 
nor  a  reasonable  probability  of  there  being  such.  An 
obligation  to  accept  or  pay  can  only  arise  from  a  contract 
express  or  implied,  as  has  been  noticed  in  the  case  of  a 
banker's  obligation  to  honour  his  customer's  cheque;  but 
still,  whenever  the  drawer  is  reasonably  justified  in  supposing 
that  the  bill  will  be  duly  accepted  or  paid,  whether 
from  the  state  of  accounts  or  any  other  relation  between 
himself  and  the  drawee,  he  will  probably  be  entitled  to 
expect  both. 

When  acceptance  is  refused,  and  the  bill  is  protested  for  accbptancb 
non-acceptance,  or  where    a   bill   has  been  protested  for  **^^*^  ^^^o- 
better  security  and  is  not  overdue,  any  person  not  being  ^^1^^^^* 
liable  thereon  may,  with  the  consent  of  the  holder,  inter- 
vene and  accept  the  bill  mpra  protest^  for  the  honour  of  any 
party  thereto,  or  for  the  honour  of  the  person  for  whose 
account  the  bill  is  drawn. 

There  may  be  a  partial  acceptance  for  honour. 

If  the  acceptance  does  not  state  for  whose  honour  it  is 
made,  it  will  be  deemed  to  be  for  the  honour  of  the 
drawer  (a). 

Though,  as  we  have  seen,  there  cannot  be  two  or  more  Referee  in 
drawees  in  the  alternative,  or  in  succession,  yet  the  drawer  case  of  need 
or  indorser  may  insert  in  the  bill  the  name  of  a  person  to 
whom  the  holder  may  resort  if  the  bill  is  dishonoured  by 
non-acceptance  or  non-payment.     Such  person  is   called 

(t)  Tarranu  v.  Bank  of  British  87  ;  Oer.xioptUo  v.  Wi^hr,  10  C.  B. 

yorth  America,  L.  R.,  4  P.  C.  690;  Bav.  6th  ed.  181 ;  Nonguier, 

246.  Lettres  de  Change,  584—591.   As 

(a)  Code,  B.  65(1).     Protest  has  to  protesting  for  better  secnrity, 

always  been  necessary  whereon  to  see  Chapter    on    Pkotrst    and 

found  an  acceptance  for  honour.  Noting. 
Fandeioall  v.   Tyrrdl,  M.  &  M. 
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CHAPTER    the  "  referee  in  ease  of  need,"  and  resort  to  him  is  optional 
^^'        on  the  part  of  the  holder  (6), 


Contract  of  An  acceptance  9upra  protest  must  be  written  and 
acceptor  signed  on  the  bill,  and  indicate  that  it  is  an  acceptance 
'"-P^*^^^^^- for  honour  (c). 

An  acceptance  for  honour  is  liable  on  the  bill  to  the  holder, 
and  to  all  parties  to  the  bill  subsequent  to  the  one  for  whose 
honour  he  has  accepted.  He  engages  that  he  will,  on  due 
presentment,  pay  the  bill  according  to  the  tenor  of  his 
acceptance  on  the  drawee's  default,  provided  it  be  duly  pre- 
sented to  the  drawee  and  protested  for  non-payment,  and 
that  he  receive  notice  of  these  facts  (e£). 

Protest  for  non-payment  is  required  before  the  bill  can  be 
presented  either  to  the  acceptor  for  honour,  or  the  referee 
in  case  of  need  ;  and  also,  again,  in  case  of  dishonour  by  the 
acceptor  for  honour  (e). 

Where  the  acceptor  for  honour  lives  where  the  bill 
is  protested  for  non-payment,  the  bill  must  be  presented  to 
him  not  later  than  the  day  following  its  maturity ;  if  else- 
where, then  forwarded  to  him  within  the  same  time ;  but 
failure  or  delay  in  so  presenting  will  be  excused  by  any 
circumstance  which  would  excuse  failure  or  delay  of  pre- 
sentment for  payment  (/).  The  maturity  of  a  bill  accepted 
for  honour  is  now  calculated  from  the  date  of  noting  and 
protesting  for  dishonour,  and  not  from  the  date  of  accept- 
ance for  honour  ( g). 


Preaentment 
to  acceptor 
for  honour. 


(b)  Code,  ss.  6  (2)  and  15. 
Protest  for  non-acceptance  is  not 
mentioned  as  being  required  when 
the  holder  has  recourse  to  a 
referee  in  case  of  need,  but  protest 
for  non-pajment  is.  Sect.  67  (1). 
A  referee  in  case  of  need  seeming 
to  be  more  an  agent  to  pay  the 
bill  than  an  altomatiye  drawee. 
A  referee  in  need  appointed  by 
an  indorser,  though  an  agent  to 
pay  the  bill,  is  not  agent  to  receive 
notice  of  dishonour.  In  re  Leeds 
Banking  Co.,  L.  R.,  1  Eq.  76  ;  85 
L.  J.,  Ch.  38 

(c)  Sect  65  (i).  The  full  form 
should  be  *'  acc?pted  aupra  protest 
for  the  honour  of  A.,'*  B' :  but  more 
commonly  "accepts  S.  P.,**  B': 
Beawes,  38. 

(d)  Sect.  66.  An  acceptor,  S. 
P.,  admits  the  genuineness  of  the 
signature  of  the  party  for  whose 
honour  he  accepts,  and  is  bound 


by  any  estoppel  binding  on  such 
party,  Phillips  v.  Im  Thum,  L. 
R,  1  0.  P.  220.  He  is  placed  in 
the  shoes  of  such  party,  both  as 
regards  his  liability  to  subsequent 
parties  and  his  rights  against  the 
antecedent  parties,  and  in  addi- 
tion can  recover  against  such 
party  himself.  Beawes,  47.  Code 
de  Commerce,  Art.  159.  Poth. 
Vol.  IV.,  Pt.  I.  113,  114. 
Nouguier,  L.  D.  C.  684—591. 
And  so  in  Code  of  any  one  who 
pays  for  honour,  s.  68  (5). 

(«)  Code,  s.  67. 

(/)  Code,  ss.  67  (2)  and  (3),  and 
46.  The  6  &  7  WilL  4,  c.  68 
(now  repealed)  contained  the  same 
provision  as  to  time  of  presentment 
to  acceptor  supra  protest  or  referee 
in  case  of  need. 

ig)  Code,  s.  66  (5).  So  formerly, 
Williams  v.  Germaine,  7  B.  A  C. 
468  ;  1  M.  &  R.  394. 
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The  method  of  accepting  supra  protest  is  said  to  be  as   OHAPTBB 
follows,  viz.    the  acceptor  supra  protest  must  personaUj        ^IVI. 
appear  before  a  notary  public,  with  witnesses,  and  declare  rTT    I      T" 
that  he  accepts  such  protested  bill  in  honour  of  the  drawer  acceptance, 
or  indorser,  as  the  case  may  be,  and  that  he  will  satisfy  the 
same  at  the  appointed  time ;  and  then  he  must  subscribe  the 
bill  with  his  own  hand  (h) 

Any  person  not  already  liable  on  it  may  accept  a  bill  Who  may  so 
supra  protest :  and  the  drawee  himself,  though  he  may  accept 
refuse  to  accept  the  bill  generally,  may  yet  accept  it  supra 
protest  for  the  honour  of  the  drawer  or  of  an  indorser  (t). 
And  though  we  have  seen  that^  after  one  general  accept- 
ance, there  cannot  be  another  acceptance  (ib),  yet,  when 
a  bill  has  been  accepted,  supra  protest,  for  the  honour  of  one 
party,  it  is  said  that  it  may,  by  another  individual,  be 
accepted,  sfiipra  protest,  for  the  honour  of  another  (Z).  In  no 
one  case  is  the  holder  obliged  to  take  an  acceptance  for 
honour  (w). 

The  holder  of  a  dishonoured  bill,  who  is  offered  an  conduct 
acceptance  for  the  honour  of  some  one  of  the  preceding  which  holder 
parties  to  the  bill,  should  first  cause  the  bill  to  be  pro-sl^o^ldp^rs^e- 
tested,  and  then  to  be  accepted,  supra  protest,  in  the 
manner  above  described.  At  maturity  he  should  again 
present  it  to  the  drawee  for  payment,  who  may,  in  the 
meantime,  have  been  put  in  funds  by  the  drawer  for  that 
purpose.  If  payment  by  the  drawee  be  refused,  the  bill 
should  be  protested  a  second  time  for  non-payment  (n),  and 
then  presented  for  payment  to  the  sicceptor  for  honour  (o). 
Doubts  having  arisen  as  to  the  day  when  the  bill  should 
be  again  presented  to  the  acceptor  for  honour,  or  referee 
in  case  of  need,  for  payment,  the  6  <fe  7  Will.  4,  c.  58  (now 
repealed),  enacted,  that  it  should  not  be  necessary  to 
present,  or  in  case  the  acceptor  for  honour  or  referee  live 
at  a  distance,  to  forward  for  presentment^  till  the  day 


{h)  The  Code  does  not  expressly 
require  the  services  of  a  notary 
for  acceptance,  S.  P.,  though  it 
does  for  payment,  S.  P.     Sect.  C8 

(8). 

(i)  Beawes,  33.  And  it  has 
heen  hold  in  America  that  it  is 
no  objection  that  the  acceptor 
supra  protest  takes  the  guarantee 
of  the  drawee.  Byles  on  Bills, 
6th  American  edition,  403. 

(it:)  Jackson  v.  Hudscmy  2  Camp. 


447. 

{I)  Beawes,  pi.  42.  See  ante, 
p.  254. 

(m)  MutfordY.  JValeoU,  12 Mod- 
410 ;  1  Ld.  Raym.  575,  S.  C.  ; 
Beawes,  37  ;  Qregory  v.  Walcup, 
Comb.  76  ;  PUlajis  v.  Fan  Miercp, 
3  Burr.  1663. 

(n)  ffoare  y.  Cazenove,  16  East, 
391. 

(o)  JFillioTnsy.  Oermaifu,  7  B. 
k  C.  477  ;  1  M.  fc  R.  394. 


272 


Acceptance, 


OHAPTBB    following  that  on  which  the  bill  becomes  due,  and  a  similar 
^^«        provision  is  contained  in  the  Code  (/>). 

In  a  case  which  attracted  much  attention,  it  was  proved, 
that  where  a  foreign  bill,  drawn  upon  a  merchant  residing 
in  Liverpool,  payable  in  London,  is  refused  acceptance,  the 
usage  is  to  protest  it  for  non-payment  in  London.  The  bill 
is  put  into  die  hands  of  a  notary,  and  he  formerly  used  to 
make  protest  at  the  Royal  Exchange,  but  that  custom  is 
obsolete :  the  notary  now  is  merely  desired  by  the  holder 
to  seek  payment  of  the  bill,  and  on  a  declaration  by  the 
holder  that  the  drawee  has  not  remitted  any  funds,  or  sent 
to  say  where  the  bills  will  be  paid,  the  notary  at  once 
marks  it  as  protested  for  non-payment.  The  Court  (with 
the  exception,  perhaps,  of  Mr.  J.  Bayley)  seemed  to  think 
this  might,  if  the  bill  were  payable  in  London,  be,  in  ordi- 
nary cases,  sufficient  But  they  were  all  agreed  that  it 
would  not  have  been  sufficient  in  the  principal  case  to 
charge  the  acceptor,  tupra  protest^  because  the  acceptance 
was  in  these  words — "If  regularly  protected  and  refused 
when  due  ;  "  and  they  said  the  drawees  could  not  be  said 
to  refuse,  unless  they  were  asked.  The  Court  also  appear 
to  have  been  clear,  that  though  there  might  be  cases  in 
which  an  exhibition  of  the  bill  to  a  notary  in  London  is 
sufficient^  yet  that  in  all  cases  a  bill  may  be  sent  to  the 
drawee,  and  indeed  that  such  is  the  more  regular  course  (q). 

By  the  2  &  3  Will.  4,  a  98,  it  was  enacted,  that  all  bills 
made  payable  by  the   drawer  elsewhere  than  at  his  resi 
dence,  were  to  be  protested  where  payable.     This  statute  is 
repealed  by  the  Code,  which  enacts  as  follows  : — 

A  bill  must  be  protested  at  the  place  where  it  is  dis- 


{p)  Code,  8.  67.  According 
to  the  French  law  the  acceptor 
for  honour  is  bound  to  give 
notice  to  the  person  for  whose 
honour  he  accepts.     *'  L'inteb- 

VENANT  EST  TBNU  DB  NOTIFIEE 
BANS  DBLAI  SON  INTEBVENTION  A 
CELUI  P0I7R  QUI  IL  EST  INTER- 
VENE," Code  de  Commerce,  127  : 
— **  Parc^  que  autrement,"  says 
Rogron,  ''le  tirenr,  if^orant  ce 
qui  est  arriv^  poiirrait  envoyer 
la  provision  au  tir^ ;  Tobservation 
de  cette  disposition  donne  lieu 
k  des  dommages-int^rdts  contre 
Taccepteur  par  intervention  si  le 
tireur  en  (prouve  quelque  preju- 
dice." But  according  to  Boetwes, 
pi.  47,  any  one  accepting  a  bill 
mpra  protest^  for  the  honour  of 


the  drawers  or  indorsers,  though 
without  their  order  or  knowledge, 
has  his  remedy  against  the  person 
for  whose  honour  he  accepted. 
It  seems  that,  by  the  former 
Scotch  law,  a  holder  might  take 
an  acceptance  supra  protest,  and 
yet  sue  the  drawer  or  indorsers. 
Thompson,  489.  Such  is  cer- 
tainly the  French  law :  **Leporteiir 
de  la  letire  de  change  conserve  ious 
ses  droits  contre  le  tireur  et  les 
endosseurs  d  raison  du  difavi  d'ae- 
ceptaiionpar  cdui  surqui  la  letire 
HaU  tirie,  nonobstant  Unites  ac' 
ceptations par  vnterveTUion.^*  Code 
de  Com.  128. 

{q)  MitcheU  v.  Baring,  10  B.  k 
C.  4 ;  M.  fc  M.  581  ;  4C.  &P.  35. 
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honoured ;  but  when  presented  through  the  Post  Office,  and   CHAPTER 
returned  by  post  dishonoured,  it  may  be  protested  at  the        '"'' 
place  to  which  it  is  returned,  and  on  tiie  day  of  its  return,  if  " 
during  business  hours,  otherwise  on  the  morrow  if  a  business 
day. 

Where  a  bill  drawn,  payable  at  the  place  of  business  or 
residence  of  some  other  person  than  the  drawee,  has  been 
dishonoured  by  non-acceptance,  it  must  be  protested  where 
payable,  and  no  further  presentment  for  payment  to,  or 
demand  on,  the  drawee  is  necessary  (r). 


The  undertaking  of  the  acceptor,  supra  protest,  is  not  an  Liability  of 
absolute  engagement  to  pay  at  all  events,  but  only  a  col-  acceptor 
lateral  conditional  engagement  to  pay,  if  the  drawee  do  *^P"*  protest, 
not.  "  It  is,"  says  Lord  Ellenborough,  "  an  undertaking  to 
pay,  if  the  original  drawee,  upon  a  presentment  to  him  for 
payment^  shoidd  persist  in  dishonouring  the  bill,  and  such 
dishonour  by  him  be  notified,  by  protest,  to  the  person 
who  has  accepted  for  honour "  (<).  The  learned  Judge 
proceeds  to  lay  down  the  doctrine  that  a  second  protest  is 
necessary ;  observing :  The  use  and  convenience,  and, 
indeed,  the  necessity  of  a  protest  upon  foreign  bills  of  ex- 
change, in  order  to  prove,  in  many  cases,  the  regularity  of 
the  proceedings  thereupon,  is  too  obvious  to  warrant  us  in 
dispensing  with  such  an  instrument  in  any  case  where  the 
custom  of  merchants,  as  reported  in  the  authorities  of  law, 
appears  to  have  required  it.  And  a  second  protest,  for 
non-payment  by  the  drawee,  is  after  acceptance,  supra 
protest,  equally  necessary,  in  order  that  either  the  holders 
may  charge  i\ie  acceptor,  supra  protest,  or  the  acceptor, 
supra  protest,  may  charge  the  party  for  whose  honour  the 
acceptance  was  given.  The  object  of  an  acceptance  for 
honour  is  to  save  to  the  holder  all  those  rights  which  he 
would  have  enjoyed,  had  the  bill  been  accepted  in  a  regu- 
lar manner.     If  the  bill  be  drawn  payable  at  a  certain 


(r)  Code,  8.  61  (6). 

(s)  Hoare  y.  Cazerwve,  16  East, 
891.  See  VandewcUl  v.  Tyrrell, 
M.  k  M.  87.  In  America  it  is 
held  that  where  a  draft  has  been 
protected  for  non-acceptance,  the 
holder  is  not  honnd  to  present  it 
at  maturity  for  payment.  Exeter 
Baiik  y.  Gordon,  8  New  Hamp. 
66.  But  this  is  not  so  when 
there  has  been  an  acceptance 
supra  ffrotest.  An  acceptor  for 
the  honour  of  the  drawer  cannot 

B.aB. 


recover  against  him  without  proof 
of  presentment  for  acceptance  or 
payment  and  refusal,  and  notice 
to  the  drawer.  Baring  y.  Clark, 
19  Pick.  220.  He  who  ac- 
cepts, supra  protest,  is  not  liable 
unless  demand  of  payment  is 
made  on  the  drawer  and  notice 
of  the  refusal  eiven.  Sehofield  v. 
Baynard,  8  Wendell,  491.  See 
Byles  on  Bills,  6tli  American  ed. 
404. 
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CHAPTBR  period  after  sight,  and  accepted  tapra  protesty  a  second 
•  presentment  for  payment^  and  protest  and  notice,  is  still 
essential,  for  the  purpose  of  enabling  the  holder  to  sue 
either  drawer  or  acceptor  supra  protest,  or  enabling  the 
latter  to  sue  the  party  for  whose  honour  he  haa  accepted. 
And  the  time  which  the  bill  has  to  run  was  formerly 
computed,  not  from  the  date  of  the  exhibition  to  the 
drawee,  but  from  the  date  of  the  acceptance  mpra  pro* 
test  (t).  Presentment  to  the  drawee,  and  protest,  must  be 
averred  in  the  pleadings  (u).  The  acceptor,  supra  protest^ 
becomes  liable  to  all  parties  on  the  bill  subsequent  to  him 
for  whose  honour  the  acceptance  was  made  (v). 

The  acceptor,  supra  protest,  admits  the  genuineness  of 
the  signature,  and  is  bound  by  any  estoppel  binding  on  the 
party  for  whose  honour  he  accepts.  Thus,  where  a  bill  was 
drawn  in  favour  of  a  non-existing  person  or  order,  but  the 
name  of  the  drawer  and  the  name  of  the  payee  and  first  in- 
dorser  were  both  forged  and  the  defendant  accepted  for  the 
honour  of  the  drawer,  it  was  held  that  the  defendant  was 
estopped  from  disputing  the  drawer's  signature,  and  that  the 
bill,  though  drawn  in  favour  of  a  non-existing  person,  was 
negotiable,  and  payable  to  bearer  {w). 

Rights  of  By  acceptance  supra  protest,  the  party  for  whose  honour 

acceptor  it   was  made,  and  all  parties  antecedent  to  him,  become 

Bupia  protest,  liable  to  the  acceptor,  supra  protest,  for  all  damages  which 
he  may  incur  by  reason  of  his  acceptance  {x).  The  acceptor 
supra  protest,  where  the  bill  has  been  protested  for  better 
security,  has  his  remedy  also  against  the  acceptor  (y).  It 
was  once  held  (2),  that  a  party  paying  for  the  honour  of  the 
drawer  had  no  claim  on  the  assignees  of  the  accommoda- 
tion acceptor,  because  the  drawer  himself  had  none,  but  in 
a  recent  case  it  was  decided  that  he  could  recover  against 
the  acceptor  whether  the  acceptance  were  given  for  value  or 
not  (a). 


(t)  Williams  ▼.  Oermaine,  7  B. 
&  C.  468  ;  1  Man.  k  R.  894,  408 
(but  see  now  Code,  s.  65  (6) ). 

(ii)  Ibid. 

(v)  Hoart  ▼.  Cazenow^  16  East, 
891 ;  Bayle7,6thed.  178;  Beawes, 
33  ;  Marius,  21 ;  RcparU  Waeker- 
hath,  5  Ves.  574  ;  Code,  s.  66  (2). 

(w)  Phillipe  Y,  Im  Thum,  L. 
R,  1  C.  P.  468. 

(x)  Beawes,  47  ;  Code,  s.  68(5). 

ly)  Ex  parte  Waekerbath,  6  Yes. 
574. 

(«)  Er  parte  Lambert,  18  Ves. 
179. 


(a)  Ex  parte  Swan,  L.  R.,  6 
£q.  844.  In  America  it  is  held 
that  if  a  third  party  takes  up  a 
bill  at  its  matnritv  for  the  honour 
of  the  drawer,  and  at  his  request, 
he  thereby  releases  the  accom- 
modation acceptor  of  snch  bill, 
whether  he  intended  it  or  not. 
See  Byles  on  Bills,  6th  American 
ed.  404.  A  holder  of  a  bill,  for 
which  value  has  at  any  time  been 
given,  can  recover  against  the 
accommodation  acceptor.  Code, 
ss.  27  (2)  and  28  (2). 


275 


CHAPTER    XVII. 
OF   PRESENTMENT   FOR   PAYMENT. 
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Subject  to  the  other  provisions  of  the  Code,  a  bill  or   ^^^'^^ 
note  must  be  duly  presented  for  payment  (a). 

If  it  be  not  so  presented,  the  drawer  and  indorsers  shall 
be  discharged  (6)  (except,  as  we  have  seen,  the  drawer  of  a 
cheque,  who  suffers  no  damage,  Code,  s.  74). 


(a)  Code,  s.  45.  The  other 
proviBloiui  seem  to  be  those  in 
ss.  46,  relating  to  excuse  of  pre- 
sentment, delay,  fcc.  ;  86  and  87, 
as  to  promissory  notes. 

{b)  Code,  s.  45.    The  acceptor 


or  maker  still,  in  general,  remain- 
ing liable,  neither  are  protest  or 
notice  of  dishonour  required  to 
charge  him.     Code,  ss.  52  and  87 

(1). 
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CHAPTER 
XVII. 

When  to  be 
made  if  pay- 
able on 
demand; 


if  not  on 
demand. 


When  the  bill  or  note  is  payable  on  demand,  then  sub- 
ject to  the  other  provisions  of  the  Code  presentment  must 
be  made  within  a  reasonable  time  after  its  issue  in  order 
to  render  the  drawer  liable,  and  within  a  reasonable  time 
after  its  indorsement  in  order  to  render  the  indorser  liable. 
In  determining  what  is  a  reasonable  time,  regard  shall  be 
had  to  the  nature  of  the  bill,  the  usage  of  trade  with  re- 
gard to  similar  bills,  and  the  facts  of  the  particular  case ; 
it  is  therefore  a  mixed  question  of  law  and  fact  (c). 

When  the  bill  or  note  is  not  payable  on  demand,  pre- 
sentment must  be  made  on  the  day  on  which  it  falls  due  ; 
to  be  determined  as  follows  (d). 


Thiee  days  of      Three  days  of  grace  are  in  eveiy  case  (imless  otherwise 
grace.  provided  in  the  bill  or  note)  added  to  the  time  of  payment, 

and  the  bill  or  note  falls  due  on  the  last  of  these. 


Sondays. 


Bank  holi- 
days. 


Time,  how 
compated. 


If  the  last  day  of  grace  fall  on  a  Sunday,  Christmas 
Day,  Good  Friday,  or  Public  Fast,  the  bill  is  due  and  pay- 
able on  the  preceding  business  day. 

When  the  last  day  of  grace  is  a  bank  holiday  (other 
than  Christmas  Day  or  Good  Friday),  or  is  a  Sunday,  and 
the  second  day  of  grace  is  a  bank  holiday,  the  bQl  is  due 
and  payable  on  the  succeeding  business  day. 

When  a  bill  is  payable  at  a  fixed  period,  as  say  a  certain 
number  of  days  after  date,  after  sights  or  after  the  hap- 
pening of  a  specified  eveut^  the  period  or  those  days  are 


(e)  The  other  provisions  seem 
to  be  those  in  ss.  46  and  86. 

A  note  payable  on  demand  is 
more  leniently  treated,  as  to  when 
it  is  to  be  considered  as  overdue, 
than  other  instruments  payable 
on  demand,  and  consequently 
perhaps  a  more  liberal  interpre- 
tation will  be  given  to  reasonable 
time ;  neglect  to  present  bank 
notes  has  been  held  excused  if 
they  were  circulated  within  a 
reasonable  time,  Camidrje  y.  AU 
lenhy,  6  B.  &  C.  873  ;  and  bankers* 
cash  notes,  if  they  be  returned 
within  a  reasonable  time,  Rogers 
V.  Langford,  1  C.  &  M.  637  ;  Bob- 
ton  V.  Oliver,  10  Q.  B.  704 ;  and 
see  Code,  s.  36  (8). 


{d)  Code,  8.  14.  Bank  holi- 
days as  regulated  by  84  Vict.  c. 
17,  and  88  Vict  c.  18,  s.  2,  are 
for  England  and  Ireland  :  Easter 
Monday,  Whit  Monday,  first 
Monday  in  August,  26th  of  De- 
cember, if  a  week  day  (if  not  the 
27th).  And  in  Scotland:  New 
Year's  Day,  Chriatmas  Day  (if 
either  be  Sunday,  then  Monday), 
Good  Friday,  the  first  Monday  in 
May,  and  in  August.  By  the 
French  Code  a  bill  that  would 
otherwise  fall  due  on  a  f^te  day, 
established  by  law,  falls  due  on 
the  preceding  day.  Code  de  Com- 
merce, liv.  i  tit.  8,  art  184. 
See,  too,  Tcaadl  v.  Lewig,  1  Lord 
Ray.  743. 
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reckoned  exclusively  of  the  day  from  which  the  time  is  to    ^^^^^^ 
run,  and  exclusively  of  the  day  on  which  it  falls  due,  or ' 


rather  would  fall  due  but  for  the  days  of  grace  («). 

When  a  bill  is  payable  at  a  fixed  period  after  sight,  the 
time  begins  to  run  from  the  date  of  acceptance,  if  it  be 
accepted,  and  from  the  date  of  noting  or  protest  if  the  bill 
be  noted  or  protested  for  non-acceptance  or  non-delivery  {e). 

The  term  month  in  a  bill  or  note  means  calendar  month  (/ ). 

When  a  bill  drawn  in  one  country  is  payable  in  another, 
the  due  date  thereof  is  determined  according  to  the  law  of 
the  place  where  payable  (^). 

Usance  is  the  period  which,  in  early  times,  it  was  usual  to  Usanoe. 
appoint  between  different  countries  for  the  payment  of 
bills, — ^When  usance  is  a  month,  half  usance  is  always 
fifteen  days  (A),  notwithstanding  the  unequal  length  of  the 
months.  An  usance  between  London,  Aleppo,  Altona, 
and  Amsterdam,  Antwerp,  Brabant,  Bruges,  Flanders, 
Greneva,  Germany,  Hamburg,  Holland,  and  the  Nether- 
lands, Lisle,  Middleburg,  Paris,  or  Amsterdam,  Rotterdam, 
and  Rouen,  is  one  calendar  month :  between  London  and 
the  Spanish  or  Portuguese  towns,  two  calendar  months; 
between  London  and  Genoa,  Venice,  or  places  in  Italy,  it 
is  three  calendar  months  (i). 

It  is  said  that  all  the  countries  with  which  the  English  Old  and  new 
are  in  the  habit  of  negotiating  bills,  compute  their  time  by  ^7^^* 
the  new  style,  with  the  single  exception  of  Russia  (j).  In 
the  case  of  bills  drawn  in  a  place  using  one  style,  and 
payable  in  a  place  using  another,  if  drawn  payable  at  a 
certain  period  after  date,  they  fall  due  as  they  would  have 
done  in  the  country  in  which  they  were  drawn.  Thus,  a 
bill  drawn  Feb.  1,  in  London,  on  St.  Petersburg,  at  one 
month,  would  be  payable,  without  the  days  of  grace,  on 
March  1,  in  our  calendar;  and,  as  it  was  drawn  on  Jan.  21, 
old  style,  it  would  fall  due  on  Feb.  21,  in  the  Russian 
calendar.  But,  if  the  bill  were  drawn  payable  at  a  day 
certain,  or  at  a  certain  period  after  sight,  the  time  must 

(«)  Code,  8.   14  (2)  and    (3);  (/)  Code,  s.  14  (4).    So  in  Acts 
CkLmpbell  v.  Prencky  6  T.  R.  200 ;  of  Parliament  passed  since  1860, 
Coleman  v.  Sayer,  1  Barnard.  303.  13  &  14  Vict.  c.  21,  s.  4.    MigoUi 
After  sight  on  a  bill,  means  after  v.  Colvill,  L.  R  4  C.  P.  D.  233. 
acceptance ;   but   on   a   note   it          {g)  Code,  s.  72  (6). 
means  that  the  note  must  again         (h)  Marius,  93. 
be  exhibited  to  the  maker  before         (i)  Chitty,  10th  ed.  254    Bay- 
he  can  be  called  on  to  pay.  HolrMH  ley,  208. 
V.  Kerri9cn^  2  Taunt.  323,  (j)  Bayley,  201, 


278 


Presentment  for  Paymeni, 


OHAPT£B    then  be  reckoned  according  to  the  style  of  the  place  on 
XVII.       which  it  is  drawn  (Jc), 


Dajs  of  Days  of  grace  are  so  called,  because  they  were  formerly 

grace.    What  allowed  the  draWee  as  a  favour  :  but  the  laws  of  commercial 


in  different 
coontries. 


countries  have  long  since  recognized  them  as  a  right.  The 
number  of  these  days  varies  in  different  places.  Mr.  Kyd, 
in  his  Treatise  on  Bills  of  Exchange,  gives  the  following 
table,  which,  however,  has  been  altered  in  many  places 
since  his  day,  by  the  substitution  of  the  French  Code,  and 
other  circumstances : — 

"Great  Britain,  Ireland,  Bergamo,  and  Vienna,  three 
days. 

'*  Frankfort  (/),  out  of  the  fair  time,  four  days. 

"  Leipsic,  Naumburg,  and  Augsburg,  five  days. 

"  Venice  (m),  Amsterdam  (n),  Rotterdam  (n),  Middleburg, 
Antwerp  (n),  Cologne,  Breslau,  Nuremberg,  and  Portu- 
gal (o),  six  days. 

'*  Dantzic,  Konigsberg,  and  France  (n),  ten  days. 

"  Hamburg  and  Stockholm,  twelve  aays. 

"  Naples  (»)  eight ;  Spain,  fourteen  ( p)  ;  Rome,  fifteen ; 
and  Genoa,  thirty  days. 

'*  Leghorn  (^),  Milan,  and  some  other  places  in  Italy,  no 
fixed  number. 

"  Sundays  and  holidays  are  included  in  the  respite  days, 
at  London,  Naples  (n),  Amsterdam  (n),  Rotterdam  (n), 
Antwerp  (n),  Middleburg,  Dantzic,  Konigsberg,  and 
France  {n) ;  but  not  at  Venice,  Cologne,  Breslau,  and 
Nuremberg.  At  Hamburg,  the  day  on  which  the  bill 
falls  due  makes  one  of  the  days  of  grace  ;  but  it  is  not  so 
elsewhere." 

Three  days  of  grace  are  allowed  in  North  America,  at 
Berlin,  and  in  Scotland  (r). 

At  Rio  de  Janeiro,  Bahia,  and  other  parts  of  Brazil, 
fifteen  days. 

At  St.  Petersburg,  ten  days  on  bills  after  date,  three  days 


(k)  Beawes,  444  ;  Bayley,  202. 

{I)  Le.  on  the  Main. 

(m)  Not  inclnding  Sundays  and 
holidays. 

(n)  Abolished  by  the  French 
Code.  **  Tons  d^lais  de  gr&ce, 
de  favenr,  d'usa^,  on  d'habitude 
locale  ponr  le  paiement  de  lettres 
de  chuige,  sont  abrog^*'  Code 
de  Commerce,  liv,  i.  tit.  8,  art 
135. 


(o)  Now,  it  is  believed,  in  Lis- 
bon and  Oporto  fifteen  days  on 
domestic,  and  six  on  foreign  bills. 

(p)  Bnt  eight  days  of  grace 
only  are  allowed  on  inland  Dills. 
At  Cadiz  only  six  days  are  al- 
lowed. 

(g)  Now  none. 

(r)  See  Ferguson  ▼.  Doufflas,  6 
Bro.  P  0.  276. 
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on  bills  at  sight,  ten  days  on  bills  received  and  presented   CHAPTER 
after  they  are  due.  XVII. 

At  Trieste  and  Vienna,  three  days  on  bills  after  date  («).  * 

A  presentment  for  payment  before  the  expiration  of  the  Presentment 
days  of  grace  is  premature,  and  will  not  enable  the  holder  before  ^pira- 
te charge  the  antecedent  parties  (t),  ots^ie^^ 

Days  of  grace  are  allowed  on  promissory  notes  as  well  as  On  what  in- 
on  biUs  (tt).     They  are  allowed,  whether  the  bill  or  note  be  struments 
made  payable  on  a  certain  event,  or  at  a  certain  day  (v),  or  ^^l^^^'*^ 
at  a  certain  number  of  years,  months,  weeks,  or  days,  after 
date  or  after  sight,  or  at  usance,  or  by  instalments  (t^).    But 
they  are  not  allowed  on  bills  or  notes  payable  on  demand  (x). 
Whether  days  of  grace  were  at  common  law  allowed  on  bills 
payable  at  sight,  was  undecided.     The  weight  of  authority 
had  been  considered  to  incline  in  favour  of  such  an  allow- 
ance (y) ;  but  now,  since  34  &  35  Vict.  c.  74,  ss.  2,  4  (re- 
pealed), bills  and  notes  drawn  after  August  14th,    1871, 
payable  at  sight  or  on  presentation,  are  payable  on  demand, 
and  therefore  no  days  of  grace  are  allowed,  and  Code,  8&  10 
and  14  are  to  the  same  effect. 

We  have  already  seen  that  the  time  which  bills  payable  Of  a  bill  pay* 
after  sight  have  to  run   is  computed  from  the  date  of  the  *1*1®  *^' 
acceptance  (z) ;  a  note  payable  at  a  certain  period  after  sight  ^^ST'^t. 
is  payable  at  that  period  after  presentment  for  sight  (a). 
So,  if  some  time  after  a  refusal  to  accept,  a  bill  payable 
after  sight  be  accepted  supra  protest,  the  time  is  calculated, 
not  from  the  dat^  of  the  exhibition  of  the  bill  to  the  drawee, 
but  from  the  date  of  the  noting  for  non-acceptance  (6). 


(a)  See  Freese's  Cam.  Comp. 
Part  2. 

(0  Code,  8.  45  (1);  Wiffm  y. 
Roberta,  1  £8p.  261. 

(u)  Broum  v.  Harraden^  4  T.  B. 
148. 

(v)  Ibid.,  and  so  held  in  Ame- 
rica. Oriffin  ▼.  Ooft  12  Johns. 
Rep.  428. 

(io)  Oridge  v.  Sherborne,  11  H. 
k  W.  874  ;  Carhm  v.  Kenealy,  12 
M.  &  H.  189.  If  the  whole  be 
payable  on  default  of  payment  of 
any  one  instalment  the  note  is  still 
a  good  promissory  note.  Ibid., 
and  see  Miller  v.  BiddU,  Exch., 
M.  T.  1865 ;  and  Monetary  Ad- 
vance Co.  V.  Ckxier,  20  Q.  B.  D. 
685 ;  57  L.  J.    468.     Are  three 


more  days  of  grace  to  be  allowed  ? 

(a:)  Bayley,  241 ;  Chitty,  10th 
ed.  261  ;  Code,  s.  14. 

(y)  Beawes,  256  ;  Evd,  10 ; 
Bayley,  198  ;  Dehera  v.  Harriott, 
1  Show.  168 ;  CoUman  v.  Sayer, 
Barn.  R  868 ;  2  Stnu  829 ;  Jan* 
aon  y.  Thomaa,  Bayley,  6th  ed. 
241  ;  8  Doug.  421  ;  2>uA  v. 
NtUtall,  1  a,  M.  k  R.  807  ;  6  C. 
k  P.  820  ;  and  see  Selwyn,  N.  P. 
7th  ed.  844. 

(«)  Campbell  v.  French,  6  T.  R, 
200  ;  2  H.  BL  168. 

(a)  Sturdy  v.  ffenderaan,  4  B. 
k  Aid.  592. 

(6)  Williams  v.  Oermaine,  7  B. 
&  C.  468 ;  1  M.  &  R.  894,  for- 
merly from  date    of   acceptance 
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CHAPTER       Bills  and  notes  payable  on  demand,  and  cheques,  must 

XVII.       be  presented  within  a  reasonable  time.     What  is  a  reason- 

^^  able  time  seems  to  be  now  a  mixed  question  of  law  and 

8enS^U)f    ^*^  (^)»  tl^«>'igl^  formerly  of  law  only.     "  Reasonable  time,'* 

bills  payable   says  Lord  Coke,  "  shall  be  adjudged  by  the  discretion  of 

on  demand  is  the  justices  before  whom  the  cause  dependeth ;  and  so  it 

to  be  made,     jg  ^f  reasonable  fines,  customs  and  services,  upon  the  true 

state  of  the  case  depending  before  them ;  for  reasonableness 

in  these  cases  belongeth  to  the  knowledge  of  the  law; 

and  therefore  to  be  decided  by  the  justices.     Quant  longum 

esse  debit  nan  definitur  in  jurcy  sedpendet  ex  discretione  jus- 

ticiartorum.     And,  this  being  said  of  time,  the  like  may  be 

said  of  things  incertaine,  which  ought  to  be  reasonable ;  for 

nothing  that  is  contrary  to  reason  is  consonant  to  law  "  (d). 

Besides,  the  opinions  of  jurors  have  been  so  various,  that 

there  can  be  no  certainty  on  the  subject,  unless  it  be  held 

to  be  a  question  of  law.     Yet  we  have  seen,  that  what  is  a 

reasonable  time  within  which  to  present  for  acceptance  a 

bill  drawn  payable  after  sight  has  been  held  a  question  of 

fact  for  the  jury,  and  the  same  point  has  been  ruled  as  to 

the  time  of  presentment  for  payment  of  a  note  payable  on 

demand  (e). 

General  rule.  A  man  taking  a  bill  or  note  payable  on  demand,  or  a 
cheque,  is  not  bound,  laying  aside  all  other  business,  to 
present  or  transmit  it  for  payment  the  very  first  oppor- 
tunity. It  has  long  since  been  decided,  in  numerous  cases, 
that,  though  the  party  by  whom  the  bill  or  note  is  to  be 
paid  live  in  the  same  place,  it  is  not  necessary  to  present 
the  instrument  for  payment  till  the  morning  next  after  the 
day  0)1  which  it  was  received  (/).  And  later  cases  have 
established,  that  the  holder  of  a  cheque  has  the  whole  of  the 
banking  hours  of  the  next  day  within  which  to  present  it  for 
payment  (g). 


for  honour.    But  see  now,  Code, 
8.  65  (5). 

(c)  Tindal  v.  Brown,  1  T.  R. 
168 ;  Darbyshire  v.  Parker ^  6 
East,  8  ;  2  Smith,  195  ;  Parker  v. 
Gerdon,  7  East,  385  ;  3  Smith, 
858  ;  JSdynes  v.  Birks,  3  Bos.  i 
Pul.  599  ;  AppleLon  y.  SweetappU, 
Bayley,  6th  ed.  284;  8  Doug. 
187  ;  Code,  s.  45  (2). 

(d)  Co.  Litt.  56  b. 

(e)  Ma/ntoarmg  v.  Haarison,  1 
Stra.  508  ;  HanJcey  v.  Tretman^  1 
W.  Bl  1 ;  see  ante,  p.  206,  as  to 
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(/)  frar<iv.Jiwn«,2Ld.Raym. 
928  ;  6  Mod.  86  ;  Moore  v.  War- 
ren, 1  Stra.  416 ;  Pletcher  v. 
Sandys,  2  Stra.  1248  ;  Turner  v. 
Mead,  1  Stra.  416 ;  Hoar  y.  Da 
Costa,  2  Stra.  910  ;  AppUton  y. 
Stoeeiapple,  Bayley,  6th  ed.  284 ; 
8  Dong.  187. 

ig)  Pocklinaion  v.  Sylvester, 
Chitty,  9th  ed.  885  ;  Jtobson  v. 
BenneU,  2  Taunt  888 ;  Bick/ord 
y.  Bidge,  2  Camp.  587  ;  Moule  y. 
Brown,  4  Bing.  N.  C.  266  ;  5  Sco. 
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Negotiable  infltruments,  payable  on  demand,  may  be  di»-  ^^y™ ^ 
tributed  into  several  classeB,  and  the  time  within  which  they 


ought  to  be  presented  for  payment  and  the  consequences  of  Different 

a  failm^  to  make  due  presentment^  are  not  precisely  the  wrts  of 
«^w«A  ;«  />-»A.*«r  «i«no  instruments 

same  m  every  class.         ,  ^,  ,  ,  payable  on 

Negotiable  mstmments,  payable  on  demand,  are  common  demand, 
commercial  bills  of  exchange,  cheques,  common  promissory 
notes,  bank  notes,  and  bankers'  cash   notes  and  bankers' 
bills. 

It  is  conceived  that  a  common  bill  of  exchange  (^),  pay-  Of  a  common 
able  on  demand,  ought,  if  the  parties  live  in  the  same  place,  chanre^ay- 
to  be  presented  the  next  day  after  the  payee  has  received  g^y^i^  on  de- 
it.     If  the  bill  must  be  sent  by  post  to  be  presented,  it  mand. 
ought  to  be  posted  on  the  day  next  after  the  day  on  which 
it  was  received,  and  then  the  person  who  receives  it  by  post, 
that  he  may  present  it,  should  do  so  on  the  day  next  fol- 
lowing the  day  on  which  he  receives  it. 

Such,  also,  are  the  general  rules  regulating  the  present-  ^  *  chequo. 
ment  of  bankers'  cheques,  which  are  really  bills  of  ex- 
change ;  but,  as  cheques  on  bankers  are  now  extremely 
common,  it  has  been  thought  convenient  to  discuss  the 
presentment  of  cheques  more  in  detail  in  the  Chapter 
relating  to  Cheques  (%). 

A  common  promissory  note,  payable  on  demand,  differs  Of  a  common 
from  a  bill  payable  on  demand,  or  a  cheque,  in  this  respect ;  ^'^'^^^iq 
the  bill  and  cheque  are  evidently  intended  to  be  presented  ^^  d^ouid. 
and  paid  immediately,   and  the  drawer  may  have  good 
reasons  for  desiring  to  withdraw  his  fiinds  from  the  control 
of  the  drawee  without  delay ;   but  a  common  promissory 
note  (k),  payable  on  demand,  is  very  often  originally  in- 
tended as  a  continuing  security,  and  afterwards  indorsed 
as  such.     Indeed,  it  is  not  uncommon  for  the  payee,  and 
afterwards  for  the  indorsee,  to    receive  from  the  maker 
interest  periodically  for  many  years  on  such  a  note.     And 
sometimes   the   note  is  expressly  made   payable   with   in- 
terest, which  clearly  indicates  the  intention  of  the  parties 


694 ;  ffare  v.  ffenty,  30  L.  J., 
C.  P.  802.  Next  day  must  now 
mean  next  business  day. 

{h)  The  rule  may  be  otherwise 
in  respect  of  naper  intended  for 
circulation,  ana  some  descriptions 
of  bankers' paper.  ShtUev,  jRobina, 
M.  k  M.  188  ;  3  C.  &  P.  80.  Or 
where  peculiar  difficulties  inter- 


pose. See  James  v.  ffoulditchf  8 
D.  ^  R.  40. 

(t)  Ante,  Chapter  III.  on 
CHKQinss,  where  some  peculiari- 
ties distinguishing  cheques  from 
bills  of  exchange  payable  on  de- 
mand are  pointed  out. 

(k)  Brooks  V.  Milchell,  9  M.  & 
W.  15 ;  Code,  ss.  88  and  86. 
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CHAPTER   to  be,  that  though  the  holder  may  demand  payment  imme- 
XVII.       diately,  yet  he  is  not  bound  to  do  so.     It  is,  therefore, 

conceived,   that  a   common  promissory   note   payable   on 

demand,  especiaUy  if  made  payable  with  interest,  is  not 
necessarily  to  be  presented  the  next  day  after  it  has  been 
received  in  order  to  charge  the  indorser  ;  and  that,  when 
the  indorser  defends  himself  on  the  ground  of  delay  in  pre- 
senting the  note,  it  will  be  a  question  for  the  jury,  whether, 
under  all  the  circumstances,  the  delay  of  presentment  was 
or  was  not  unreasonable  (/). 

Of  a  bank  Bank  notes  and   bankers'  cash   notes  differ  again  from 

note  and  other  promissory  notes  in  this,  that  they  are  intended  to 
bankera'cash  paas  from  hand  to  hand,  and  are  issued  that  they  may 
°^^*  circulate  as  money,  returning   to  the  bank  as  seldom  as 

possible ;  but  they  are  not  intended  as  a  continuing  security 
in  the  hands  of  any  one  holder.  Therefore,  a  man  who 
takes  bank  notes  or  bankers'  cash  notes  in  payment  must 
present  them  (m),  or  forward  them  for  presentment,  the 
day  after  he  receives  them,  in  order  to  enable  him,  in  the 
event  of  the  bank  failing,  to  sue  the  person  from  whom 
they  were  received  on  the  consideration  that  was  given  for 
them  (»).  But,  as  it  would  be  inconsistent  with  the  veiy 
nature  and  design  of  such  notes,  that  every  man  who  takes 
them  should  present  them  for  payment,  it  is  sufficient  to 
exonerate  the  taker  from  the  charge  of  laches,  if  he  circulated 
them  within  the  time  within  which  he  ought  otherwise  to 
have  presented  them  (o). 

And  without  circulating  them,  it  should  seem  that,  if 
according  to  the  course  of  business  it  be  usual  to  retain 
such  notes  a  reasonable  time,  that  may  be  an  excuse  for 
omitting  instant  presentment  (p).  Moreover,  the  transmis- 
sion of  notes  payable  to  bearer  being  attended  with  risk, 
the  sender  will,  it  seems^  be  allowed  to  cut  the  notes  in 
halves,  and  send  one  set  of  halves  on  the  next  day,  and 
one  set  the  day  after,  or  to  send  one  set  by  coach  and  one 
by  post(g).  And  it  may  make  a  difference  in  the  time 
aUowed  for  presentment  if  the  notes  be  received  by  a 
servant  or  agent  (r). 

(Z)  Bank  of  India  v.  Dickaon,  52. 

L.  R.,  8  Pr.  C.  574  ;  Code,  8.  86.  {p)  See  Shute  v.  Sobina,  M.  k 

(m)  Vide  the  Chapter  on  Tbans-  M.  188  ;  8  Cor.  k  P.  80. 

FXR.  {q)   WiUiarM  v.  amUh,  2B,  k 

(n)  Camidge  v.  Allenhy,  6  B.  &  Aid.  496. 

C.  878  ;  9  D.  &  B.  891.  (r)  Jamu  v.  ffmUditeh,  SD.k 

(o)  Ibid. ;  Robinun  v.  Hawks-  R.  40. 
ford,  15  L.  J.,  Q.  B.  877  ;  9  Q.  B. 
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The  same  rules  which  govern  the  presentment  and  circu-    CHAPTBR 
lation  of  bank  notes  also  apply  to  such  bankers'  paper  as       ^^^  ' 
may  be  fidrly  considered  part  of  the  circulation  medium  of  q^  ^^y^^^ 
the  country.     Such  are  the  bills  of  a  country  banker  on  his  bankers* 
London  correspondent  {$).  paper. 

A  bill  or  note  on  which  no  time  of  payment  is  specified  is  Where  no 

payable  on  demand  (0.  time  of  pay- 

'^  "^  ^  '  ment  is 

_  specified. 

Presentment  must  be  made  by  the  holder  or  his  agent,  at 

a  reasonable  hour,  on  a  business  day,  at  the  proper  place,  to  ^^ 
the  person  designated  by  the  bill  or  note  as  payer  or  his 
agent,  if,  with  the  exercise  of  reasonable  diligence,  such 
person  can  be  found.  A  presentment  may  be  made  through 
the  Post  Office  {u).  The  bill  or  note  must  be  exhibited  to 
the  person  from  whom  payment  is  demanded,  and  delivered 
up  forthwith  to  the  party  paying  (y). 

Presentment  for  payment  should  be  made  during  the  ^t  what  hour, 
usual  hours  of  business,  and,  if  at  a  banker's,  within  bank- 
ing hours  (uf).  If  the  party  who  is  to  pay  the  bill  be  not  a 
banker,  presentment  may  be  made  at  any  time  of  the  day, 
when  he  may  reasonably  be  expected  to  be  found  at  his 
place  of  residence  or  business,  though  it  be  six,  seven,  or 
eight  o'clock  in  the  evening  (x).  And  even  though  there  be 
no  person  within  to  return  an  answer  (y).  Lord  Tenterden, 
C.J. :  ''  As  to  bankers,  it  is  established,  with  reference  to  a 
well-known  rule  of  trade,  that  a  presentment  out  of  hours 
of  business  is  not  sufficient ;  but,  in  other  cases,  the  rules  of 
law  is,  that  the  bill  must  be  presented  at  a  reasonable  hour. 


(«)  ShiUe  V.  Hobitut,  M.  k  M. 
188  ;  3  C.  &  P.  80. 

(0  Code,  8.  ]0  (b) ;  WhiUoekv, 
Underwood,  2  6.  &  C.  167;  8  D. 
k  R.  856.  And  those  words  may 
be  added  without  avoiding  the 
bill.  Aldous  y.  Com/wall^  C  R., 
8  Q.  B.  673  ;  87  L.  J.  201 ;  9  B. 
k  S.  607  ;  and  see  the  Chapter  on 
the  FoBM  OF  Bills. 

(u)  Code,  s.  46  (8)  and  (8). 
The  Code  says,  when  sanctioned 
by   agreement   or   nsage.      The 

Sractice  has  been  twice  upheld, 
ee  ante,  p.  21,  note  (Q. 
(v)  Code,  s.  62  (4) ;  Treacher  y, 
Hinion,  4  B.  &  Aid.  418 ;  Crowe 
V.  Clay,  9  Ex.604. 

{w)  Parker  v.  Cfordon,  7  East, 
885 ;   5  Smith,   858  ;   Elford  v. 


Teed,  1  M.  &  Sel.  28  ;  Ja^neson  v. 
Sivinton,  2  Taunt.  224 ;  Whitaker 
v.  Batik  of  England,  1 C.,  M.  &  R 
744  ;  6  C.  &  P.  700.  In  this  case 
the  bill  had  been  presented  at 
11  A.M.,  and  payment  had  been 
refused  for  want  of  assets ;  it  was 
afterwards,  on  the  same  day,  pre- 
sented after  banking  hours,  at 
6  P.M.,  assets  having  in  the  mean- 
time been  received.  It  was  inti- 
mated by  Lord  Abinger,  that  the 
bank  ought  to  have  apprised  the 
notary  who  presented  the  bill  of 
the  receipt  ot  assets. 

(x)  Barclay  v.  Bailey,  2  Camp. 
527 ;  Morgan  v.  Daviaon,  1  Stark. 
114. 

(V)  WUkina  v.  Jadis,  2  B.  & 
Ad.  188 ;  1  H.  &  Ry.  41. 
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CHAPTER   A  presentment  at  twelve  o'clock  at  night,  when  a  person 
XVII.       had  retired  to  rest,  would  be  unreasonable ;  but  I  cannot 
say  that  a  presentment  between  seyen  and  eight  in  the 
evening  is  not  a  presentment  at  a  reasonable  time  "  (z). 

Where,  when       Presentment  for  payment  at  the  right  place  is  as  impor- 

a  note  is  made  ^ant,  in  order  to  cha^e  the  antecedent  parties,  as  present- 

W»^*'    ment  at  the  right  time. 

^ilee.  -^  ^6  h^ye  ah^ady  seen,  if  a  promissory  note  be  made 

in  the  body  of  it,  payable  at  a  particular  place,  presentment 
for  payment  there  is  necessary  to  chaise  either  maker  or 
indorsers,  though  it  is  otherwise  if  the  place  of  payment  be 
indicated  by  way  of  memorandum  only,  in  which  case  pre- 
sentment for  payment  there  or  elsewhere  to  the  maker  will 
suffice  (a). 

Where,  when       Where  a  bill  was  made  or  accepted  payable  at  a  particular 

a  bill  is  made  place,  it  was  formerly  a  point  much  disputed,  whether  a 

oarScalaT  *    presentment  at  that  place  was  necessary  in  order  to  charge 

place.  ^^®  acceptor  or  other  parties.     At  length,   as  we  have 

already  seen,  it  was  decided  in  the  House  of  Lords  that  an 

acceptance,  payable  at  a  particular  place,  was  a  qualified 

acceptance,  rendering  it  necessary,  in  an  action  against  the 

acceptor,  to  aver  and  prove  presentment  at  such  place  (6). 

This  decision  occasioned  the  passing  of  the  1  &  2  Geo.  4, 

c.  78,  now  repealed,  by  which  it  was  enacted,   that   an 

acceptance,  payable  at  a  particular  place,  was  a  general 


(2)  WiUcinB  v.  Jadia,  2  B.  & 
Ad.  188  ;  1  M.  &  Ry.  41  ;  and 
866  TriggsY.  NewTiham,  10  Moore, 
249  ;  1  C.  &  P.  681. 

In  America  it  is  held,  that  busi- 
ness honrs,  except  in  the  case  of 
banks,  range  through  the  whole 
(lay,  down  to  the  hours  of  rest  in 
the  evening.  Where  a  note  was 
made  payable  at  a  bank,  a  demand 
made  at  the  bank  upon  the  proper 
day  after  banking  hours,  the 
officers  being  there,  and  a  r^usal, 
the  cashier  stating  that  no  funds 
were  deposited  for  the  purpose; 
held  that  the  demand  was  suffi- 
cient See  B^les  on  BiUs,  6th 
American  edition,  p.  330. 

(a)  Code,  s.  87  ;  Saunderson  v. 
Bowea,  14  East,  600  ;  Howe  y. 
Bouxs,  16  East,  112;  Hotoe  v. 
Y(nMig,  2  B.  &  B.  165  ;  Williams 
V.  Waring,  10  B.  &  G.  2  ;  Emhlin 
V.  DaHmll,  12  M.  &  W.  880  ; 


Spindler  v.  GrelleU,  17  L.  J.,  Ex. 
6  ;  1  Ex.  384  ;  Nichols  v.  Bouhss, 
2  Gamp.  498.  And  this  though 
the  place  be  mentioned  in  a  dis- 
tinct sentence,  preceded  by  a  full 
stop.  Vanderd<nickt  v.  Thelluson, 
19  L.  J.,  C.  P.  13  ;  8  G.  B.  812  ; 
and  so,  too,  in  a  debenture,  Thorn 
V.  CfUy  Mice  Mills,  L.  K.,  40 
Gh.  D.  851.  The  memorandum 
is  no  part  of  the  note,  Bxon  v. 
EuaaeU,  4  M.  &  S.  505,  though 
preceded  by  the  words  **payaDle 
at;"  Masters  v.  Barretto,  19 
L.  J.,  C.  P.  50 ;  8  G.  B.  433 ; 
Price  V.  Mitchell,  4  Gamp.  200 ; 
though  Lord  EUenborough  held 
differently  in  Treeothick  v.  JBklunn^ 
1  Stark.  468. 

The  repealed  stat.  1  &  2  Geo.  4, 
c.  78,  did  not  extend  to  promis- 
sory notes. 

(6)  Botoe  V.  Young,  2  B.  &  B. 
165;  2  Bligh,  891. 
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acceptance,  unless  expressed  to  be  payable  there  only,  and   CHAPTER 

not  otherwise  or  elsewhere.     On  this  statute  it  has  been       '^^^^ 

decided,  that  an  acceptance  is  general,  though  the  bill  be 

made  payable  at  a  particular  place  by  the  drawer,  and  not 

by  the  acceptor  (c).     A  declaration  in  an  action  against  the 

acceptOTy  alleging  a  bill  to  be  accepted  payable  at  a  banker's, 

need  not  aver  presentment  at  the  house  of  that  banker. 

'*  Since  the  Statute,"  said  the  Court  of  Error,  ''  a  bill  drawn 

generally  on  a  party  may  be  accepted  in  three  different 

forms,  i,e,y  either  first,  generally ;  or,  secondly,  payable  at 

a  particular  banker's ;  or,  thirdly,  payable  at  a  particular 

banker's  and  not  elsewhere.     If  the  drawee  accepts  in  the 

second  form,  payable  at  a  banker's,  he  undertakes,  since 

the  statute,  to  pay  the  bill  at  maturity  when  presented 

for  payment,  either  to  himself  or  at  the  banker's.     Here 

the  bill  was  accepted  according  to  the  second  of  these  three 

forms  "  (rf). 

This  statute  is  repealed,  and  substantially  re-enacted  by 
the  Code,  with  but  slight  variation. 

Where  a  place  of  payment  is  specified,  or  the  address  of 
the  drawee  or  acceptor  is  given  in  the  bill,  it^must  be  pre- 
sented there  in  order  to  charge  the  antecedent  parties  (e). 

Where  neither  a  place  of  payment  nor  address  are  given  in 
the  bill,  it  must  be  presented  at  his  place  of  business,  if 
known,  and  if  not,  at  his  ordinary  residence,  if  known ;  in 
any  other  case  to  him  wherever  he  can  be  found,  or  at  his 
last  known  place  of  business  or  residence  (/). 

When  a  bill  or  note  is  presented  at  the  proper  place,  and 
after  the  exercise  of  reasonable  diligence  no  person  autho- 


(c)  Seliby  y.  Edm,  3  Bing.  611 ; 
11  Moo.  511 ;  Fayle  v.  Bird,  6  B. 
k  C.  681 ;  9  Dowl.  ft  R.  689  ;  2 
G.  k  P.  808  ;  Roach  y.  JohnsUm^ 
H.  k  J.  246  ;  ante,  p.  261. 

(d)  HalsUad  y.  SkeUon,  5  Q.  B. 
92. 

{e)  Code,  s.  45  (4)  a  and  b.  Ab 
against  the  acceptor  unless  he 
insert  the  words  "only  and  not 
elsewhere,"  it  will  be  a  general 
acceptance,  Code,  s.  19  (2)  c,  and 
presentment  there,  or  indeed  any- 
where, is  not  nccessaiT  to  charse 
him,  sect.  52  (1) ;  and  even  if  he 
do  insert  those  words,  an  omission 
to  present  there  on  the  proper 
day  will  not  discharge  him  (tnough 
it  will  the  drawer  and  indorsers, 
sect.  45),  provided  a  snbseqnent 
presentment  be  made,  unless  he 


have  expressly  so  stipulated. 
Sect  52  (2).  A  drawer  or  in- 
dorser  may  by  express  stipula- 
tion on  the  bill  vaiy  his  own 
liability  in  any  way  ne  pleases, 
sect.  16,  if  he  can  prevail  on  the 
indorsee  to  take  it  on  such  terms  ; 
he  may  ezclade  himself  from 
taking  advantage  of  any  failure 
in  making  due  presentment,  or  in 
girinff  notice  of  dishonour,  or 
may  decline  all  liability,  «.^.  by 
drawing  or  indorsing  "sans  re- 
cours  "  ;  he  may,  too,  by  parol, 
expressly  or  impliedly  waive  any 
failure  already  coiumitted  of 
which  he  has  notice ;  a  sulKseqvent 
promise  to  pay  is  such  an  implied 
waiver.  Vaughan  v.  Fuller^  2 
Stra.  1246  ;  Code,  &  46  (e). 
(/)  Code,  8.  45  (4)  c  and  d. 
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CHAPTEB    nz6d  to  pay  or  refdse  payment  can  be  found  there,  no 
XVII.       further  presentment  to  the  drawee,  or  acceptor,  or  maker,  is 

necessary  ( g), 

A  personal  demand  on  the  drawee  or  acceptor  or  maker 
is  not  in  general  necessary  (A),  but  where  a  bill  is  drawn 
upon  or  accepted,  or  a  note  made,  by  two  or  more  persons 
who  are  not  partners,  if  no  place  of  payment  is  specified, 
presentment  must  be  made  to  all  of  them  (t). 

Where  the  drawee  or  acceptor  of  a  bill,  or  the  maker  of 
a  note,  is  dead,  if  no  place  of  payment  be  specified,  pre- 
sentment must  be  made  to  his  personal  representative,  if 
there  be  one,  and  he  can  with  reasonable  diligence  be 
found  (h). 


In  an  action 
against  the 
indoTser. 


In  an  action  against  the  drawer^  or  other  indorser,  if  the 
bill  be  accepted,  and  payable  at  a  particular  place  named 
by  the  acceptor,  it  is  still  necessary  to  prove  presentment 
there  if  traversed  {I).  So,  if  the  bill  be  dratony  payable  at 
a  particular  place,  presentment  must  be  made  there  in  order 
to  charge  the  drawer.  "The  doubt,''  says  Tindal,  O.J., 
"  which  had  been  formed  before  the  statute,  as  to  the  effect 
of  an  acceptance,  payable  at  a  particular  place,  was  confined 
to  the  case  where  the  question  arose  between  the  holder  and 
the  acceptor ;  in  cases  between  the  indorsee  and  the  drawer, 
upon  a  special  acceptance  by  the  drawee,  no  doubt  appears 
to  have  existed,  but  that  a  presentment  at  a  place  specially 
designated  in  the  acceptance  was  necessary,  in  order  to 
make  the  drawer  liable  upon  the  dishonour  of  the  bill  by 
the  acceptor.  Still  less  did  the  doubt  ever  extend  to  cases 
where  the  drawer  directed,  by  the  body  of  the  biU,  that  the 
money  should  be  paid  in  a  particular  place.  Such,  then, 
being  the  state  of  the  drawer's  liability  at  the  time  the 
statute  was  passed,  it  must  still  remain  the  same,  unless 
that  statute  has  made  an  alteration  therein.  But  it  appears 
to  us  that  the  statute  neither  intended  to  alter,  nor  has  it 
in  any  manner  altered,  the  liability  of  drawers  of  bills  of 
exchange,  but  that  it  is  confined  in  its  operation  to  the  case 
of  acceptance  alone  (m). 


(g)  Code,  s.  45  (5). 

(h)  MaWieway.  ffaydon,  2  Esp. 
509 ;  Breton  y.  McDermott,  5  Esp. 
265.  In  America  it  has  been  held 
that  a  demand  by  a  notary  on  the 
drawee  in  the  street  away  from 
his  place  of  business  is  insuffi- 
cient. Byles  on  Bills,  6th  Amer. 
ed.  316. 

(i)  Code,  s.  45  (6). 


ik)  Code,  8.  46  (7). 

(/)  Oibb  V.  Math4!r,  8  Ring. 
214  ;  1  M.  &  Sc.  387  ;  2  C.  &  J. 
254  ;  Said  y.  Jones,  28  L.  J.,  Q. 
B.  37 ;  1  £.  &  K  59. 

(m)  Oibb  y.  Mather,  nbi  snpra. 
See  Parks  y.  Sdge,  1  C.  ft  M. 
429;  8  TVrw.  864;  Ifarris  v. 
Parker,  8  Tyrw.  870  ;  Walter  v. 
Oubley,  2  C.  &  M.  151 ;  4  Tyrw. 
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If  the  bill  be  made  payable  at  a  banker's  a  preseBtment  OHAPTBB 
should  be  made  there  (o).  And  if  the  bill  be  accepted  ^^^ 
payable  at  a  banker's,  ivhich  banker  happens  to  become 
the  holder  at  its  maturity,  that  fact  alone  amounts  to  pre- 
sentment,  and  no  other  proof  is  necessary  (^).  If  a  bill  be 
made  payable  in  a  particular  town,  a  presentment  at  all  the 
banking  houses  there  will  suffice  (q) ;  if  at  one  of  two 
towns  a  presentment  at  either  (r) ;  if  a  particular  house  be 
pointed  out  by  the  bill  as  the  acceptor's  residence,  a  pre- 
sentment to  any  inmate  («),  or,  if  the  house  be  shut  up,  at 
the  door,  will  suffice  (0. 

But  where  a  bill  is  accepted,  payable  at  a  particular  Pleading, 
place  {u\  it  is  not  necessary  in  an  action  against  the 
drawer  to  state  the  acceptance  as  such,  and,  therefore, 
not  necessary  to  state  it  to  be  at  a  particular  place,  nor  to 
allege  presentment  at  that  place.  Such  a  presentment  as 
the  acceptance  requires  is  merely  matter  of  evidence  (w). 
But  if  the  special  acceptance  were  alleged  in  the  declaration, 
it  might  be  necessary  to  state  in  an  action  against  a  drawer 
or  indorter  such  a  presentment  as  the  acceptance  required, 
though  a  general  allegation  might  suffice  after  verdict  {x). 
If  a  bill  be  made  payable  at  a  particular  place,  it  is  not 
necessary  to  state  a  presentment  to  the  acceptor  there  ;  it  is 
sufficient  to  state  a  presentment  at  that  place  (y).     An 


87  ;  Bcydell  v.  ffarknees^  8  C.  B. 
168. 

(o)  SaunderaonY.  Judge,  2  H. 
Bl.  60d  ;  Harris  v.  barker,  8 
Tyrw.  870. 

( o)  SaUey  v.  Porter,  14  M.  & 
W.  44. 

(q)  Hardy y,  Woodroofefi^Xxtk. 
819. 

(r)  Beeehing  y.  Ootoer,  Holt, 
N.  P.  C.  818. 

{s)  Buxton  Y.  JoneSf  1  M.  &  G. 
88. 

(0  HtTie  V.  Alkhj,  4  B.  &  Ad. 
624  ;  1  N.  &  M.  488. 

(u)  In  an  action  against  the 
acceptor,  the  bill  may  be  described 
as  payable  at  a  particular  place, 
thoagh  not  accepted  payable  there 
only.  BUike  v.  Beaujnont,  4  M.  & 
G.  7. 

(w)  Parks  y.  Edge,  1  C.  &  M. 
42d ;  8  Tyrw.  864 ;  Harris  v. 
Parker,  8  Tyrw.  870  ;  Hine  y. 
AlUly,  4  B.  &  Ad.  624;  1  N.  & 
M.  488  ;  and  see  Hawkey  y.  Bor- 


wick,   4   Bing.   185 ;   Hardy  y. 
Woodroofe,  2  Stark.  819. 

(«)  Lyon  V.  Holt,  5  M.  &  W. 
250.  The  sufficiency,  howeyer, 
of  such  a  ^neral  allegation,  even 
after  verdict,  did  not  seem  to  be 
perfectly  clear,  at  all  events  where 
no  issue  was  taken  on  the  present- 
ment. In  an  action  agauist  the 
drawer,  where  the  bill  was  drawn 
and  accepted  payable  in  London, 
but  there  was  no  traverse  of  the 
{^eral  allegation  of  presentment, 
it  was  held  that  the  statement  of 
the  venue  London  in  the  margin 
of  the  declaration  cured  the  de- 
fect. JFilmot  V.  Williams,  14 
L.  J.,  C.  P.  88  ;  7  M.  &  Gr. 
1017  ;  and  see  Boydell  v.  Hark- 
Tiesa,  15  L.  J.,  C.  P.  288 ;  8  0.  B. 
168. 

iy)  SheUon  v.  Braithn-aUe,  8  M. 
&  W.  262  ;  Hawkey  v.  Borwick,  1 
Y.  &  J.  876 ;  4  Bing.  185 ;  12 
Moore,  478  ;  PhUpot  v.  Bryant, 
8  G.  A:  P.  244 ;  4  Bing.   717 ;  1 
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Fajable  at 
more  than 
one  place. 


Conduct  of 
the  party 
presenting. 


Conseqaenoe 
of  not  duly 
presenting. 


averment  that  a  bill  was  presented  to  the  acceptor  will  be 
satisfied  by  proof  that  it  was  presented  at  the  place  where 
it  was  made  payable,  though  no  person  were  there  in 
attendance  (z),  and  though  the  acceptor  did  not  live 
there  (a). 

Where  a  promissory  note  is  payable  at  either  of  two 
places,  presentment  at  either  of  them  will  suffice.  Thus, 
where  a  country  bank  note  was  made  payable  both  at  Tun- 
bridge  and  in  London,  presentment  in  London  was  held 
sufficient^  though  it  was  proved  that  had  it  been  presented 
at  Tunbridge,  tihe  nearest  place,  it  would  have  been  paid  (6). 
But  it  is  conceived  that  presentment  of  a  cheque  to  the 
London  bankers  of  the  drawer,  though  described  on  the 
cheque  as  agents,  is  insufficient,  for  the  obligation  to  pay 
a  cheque  must  in  general  depend  on  the  state  of  the 
drawer's  account,  which  the  London  agents  may  not 
know  (c). 

The  party  presenting  should  be  ready  and  authorized  to 
receive  the  money,  and  has  no  right  (at  least,  unless 
usage  require  it)  to  impose  on  the  drawee  any  trouble  or 
risk  in  remitting  the  money  elsewhere  {d).  If  the  holder 
die,  presentment  should  be  made  by  his  personal  repre- 
sentativea 

The  consequence  of  not  duly  presenting  a  bill  or  note  is 
that  all  the  antecedent  parties  are  discharged  from  their 
liability,  whether  on  the  instrument,  or  on  the  consideration 
for  which  it  was  given  («),  save,  as  we  have  seen,  the  drawer 
of  a  cheque  not  injured  by  the  delay  or  failure. 


Acceptor  or         The  acceptor  or  maker,  however,  still  continues  liable  in 


M.  k  P.  754  ;  and  see  Bush  y. 
Kinnear,  6  M.&  Sel.  210 ;  Hvgcm, 
y.  ElUs,  8  Taunt  415  ;  Ambroae 
v.  Hopwoodf  2  Taunt.  61 ;  £>e 
Bergareehe  v.  Pillin,  8  Bing.  476 ; 
11  Moore,  850. 

(s)  Sine  y.  A  Uely,  4  B.  &  Ad. 
624  ;  1  N.  &  M.  438  ;  and  see 
jffardy  y.  JFoodroo/e,  2  Stark.  819. 
So  where  a  bill  was  drawn  on 
an  acceptor  at  88,  Minto  Street, 
accepted  generally,  and  when  dae, 
the  acceptor  haying  changed  his 
residence,  was  presented  to  a 
lodger  at  No.  88,  the  presentment 
was  held  sufficient.     Buxton  y. 


Jonea,  1  M.  ft  Gr.  88 ;  1  Scott, 
N.  R.  19,  S.  C. 

(a)  Hardy  y,  Woodroofe,  2 
Stark.  819. 

(6)  Beeching  y.    Cfovjer,    Holt 
N.  P.  C.  813. 

(e)  BaUey  y.  Bodenhamt  83 
L.  J.,  C.  P.  262. 

{£)  Ibid. 

{e)  Code,  s.  45.  In  case  of  a 
bill  or  note  payable  after  sight, 
it  must,  as  we  have  seen,  haye 
been  presented  to  the  acceptor 
or  maker  preyiously.  Dixon  y. 
Nutua,  1  a,  M.  &  R.  307  ;  Code, 
s.  89. 
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most  oases,  presentment  not  being  generallj  neoessary  for   CHAPTEB 
the  purpose  of  charging  him  (/).      The  action  itself  is       ^^^^ 
sufficient  demand,   and  that  though  the  instrument  be  maker  still 
made  payable  on  demand  (^).    But  though  the  absence  of  liable 
demand  be  in  general  no  defence,  yet  if  the  acceptor  or 
maker  pay  on  action  brought  without  any  previous  demand, 
the  court  will  take  the  question  of  costs  into  considera- 
tion (A). 

There  are  circumstances,  however,  which  will  excuse  the  Neglect  to 
negJect  to  present  for  payment  (t).  ^^^^^I^  ^^^ 

The  fact  that  the  holder  has  reason  to  believe  that  the 
bill  or  note  will  on  presentment  be  dishonoured,  does  not 
dispense  with  the  necessity  for  presenting  for  payment  (k). 
The  bankruptcy  or  insolvency  of  the  drawee  or  maker  is 
no  excuse  for  not  presenting,  for  many  means  may  remain 
of  obtaining  payment  by  the  assistance  of  friends  or  other- 
wise (I), 

Delay  in  making  presentment  for  payment  is  excused  if  Delay  when 
caused  by  circumstances  beyond  the  control  of  the  holder,  excused, 
and  not  imputable  to  his  de&ult,  misconduct  or  neglect. 


(/)  Code,  8.  62  (1).  If  a  note 
be  made  in  the  body  of  it,  pay- 
able at  a  particular  place,  pre- 
sentment must  be  made  thei-e  in 
order  to  chaige  either  maker  or 
indorsers  (s.  87) ;  but  one  unduly 
late,  so  as  to  discharge  the  in- 
dorser,  will  yet  charge  the  maker 
(Code,  SB.  52  (2)  and  89) ;  and  so 
in  an  acceptance  to  pay  at  a  par- 
ticular place  "  only  and  not  else- 
where," a  presentment  too  late  to 
chaige  the  drawer  or  indorsers 
will  yet  chaige  the  acceptor  in 
the  absence  of  an  express  stipu- 
lation to  the  contrary  (s.  51  (2) ). 

ig)  Rmnball  v.  Sail,  10  Mod. 
38  ;  JVorian  v.  Ellam,  2  M.  &  W. 
461. 

(h)  McIiUosh  v.  Haydon,  1  R. 
k  M.  862 ;  Hhodes  v.  Chmt,  5  H. 
k  Aid.  244. 

(i)  Code,  8.  46  (2). 

(k)  Code,  s.  46  (2)  a,  prov.  A 
declaration  by  the  acceptor  before 
a  bill  fell  due  that  he  would  not 
pay,  though  made  in  the  drawer's 
presence,  does  not  dispense  with 
presentment  to  the  acceptor,  or 

B»Ba£la 


notice  of  dishonour  to  the  drawer. 
Ex  parU  Signold,  1  Deac.  728  ;  2 
Mont,  k  Ayr.  633. 

(/)  Russell  y.  Langstaffe,  Doug. 
496 ;  Warrington  v.  Furbor^  8 
East,  245 ;  Nicholson  v,  GouihU, 
2  H.  Bl.  609  ;  Ex  parU  Johnston^ 
1  Mout  k  Ayr.  622 ;  Esdaile  v. 
Soioerby,  11  East,  114  ;  LafiOe  v. 
Slatter,  6  Bing.  623  ;  Camidge  y. 
AUenby,  6  B.  &  C.  378.  But 
closing  a  bank  is  a  refusal  to  pay 
their  notes  to  all' 'the  world. 
Howe  y.  BiAoes,  16  East,  112 ;  5 
Taunt  80.  In  Rogers  y.  Lang- 
ford^  1  C.  &  M.  637,  Lord  Lj^nd- 
hurst  said,  "  It  is  possible,  if  you 
had  returned  the  notes  in  due 
time,  that  might  have  done  in- 
stead of  preeentment*'  See, 
too,  Turner  v.  Stones,  1  D.  &  L. 
122  ;  Sands y.  Clarke,  19  L.  J., 
0.  P.  84 ;  Robson  v.  Oliver,  10 
Q.  B.  704.  There  is  not  the 
same  option  in  presenting  for 
payment  as  is  given  to  the  holder 
Dy  s.  41  in  presenting  for  acct'pt- 
ance  where  the  drawee  is  dead  or 
bankrupt. 

U 
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CHlPTER    When  the  cause  of  delay  ceases  to  operate,  presentment 

^^^^-       must  be  made  with  reasonable  diligence  (m). 
~  Presentment  for  payment  is  dispensed  with  when,  after 

the  exercise  of  reasonable  diligence,  it  cannot  be  effected. 
If  the  acceptor  or  maker  abscond,  and  his  house  be  shut  up, 
the  bill  or  note  may  be  at  once  treated  as  dishonoured ;  but 
if  he  have  merely  removed,  an  effort  miist  be  made  to  find 
him  out  (n). 

When  a  bill  or  note  is  seized  under  an  extent,  the  drawer 
and  indorsers  are  not  discharged  by  non-presentment,  for 
laches  is  not  imputable  to  the  Crown. 

Presentment  for  payment  is  also  dispensed  with  when 
the  drawee  is  a  fictitious  person  ;  and  as  regards  the 
drawer,  when  the  drawee  or  acceptor  is  not  bound,  as  be- 
tween himself  and  the  drawer,  to  accept  or  pay  the  bill,  and 
the  drawer  has  no  reason  to  believe  that  the  bill  would  be 
paid  if  presented  (o) ;  and  so,  too,  as  regards  an  in- 
dorser,  if  the  bill  or  note  were  made  for  his  accommodation, 
and  he  has  no  reason  to  expect  that  it  would  be  paid  if  pre- 
sented (/>). 

Not  necessary  Neglect  to  present  has  been  held  not  to  discharge  a 
to  charge  a  man  who  guarantees  the  due  payment  of  a  bill  or 
guarantor.       ^^^  ^^j .    j^^^j   where   a    man  became  guarantor  for  the 

vendee  of  goods,  who  accepted  a  bill  for  the  amount  and 
then  became  bankrupt,  the  notorious    insolvency  of  the 


(m)  Code,  8.  46  (1). 

(n)  Ibid.  (2)  a ;  Amm,  1  Ld. 
Ray.  748  ;  Hardy  v.  Woodroofe, 
2  Stark.  319  ;  Hine  v.  AlUly,  4 

B.  k  Ad.  624  ;  1  N.  &  M.  438  ; 
Collins  y.  Bvller,  2  Stra.  1087  ; 
Sands  v.  CLarke^  19  L.  J.,  C.  P. 
84  ;  8  C.  B.  751.  If  the  drawer 
could  not  be  found,  it  was  suffi- 
cient to  plead  that  £ekct  without 
averring  due  search  :  Starke  v. 
Cheesmanf  Carthew,  509  ;  1  Ld. 
Kay.  538  ;  but  if  presentment 
were  alleged,  evidence  that  the 
drawer  could  not  be  found  was 
admissible.  Leeaon  v.  PigaU, 
circa.  1788 ;  Burgh  v.  Legge,  6 
M.  k  W.  421. 

(o)  Terry  v.  Parker,  1  Nev.  k 
Per.  752  ;  6  A.  &  E.  502 ;  PW- 
deaux  v.  OoUier,  2  Stark  57  ;  Jffill 
V.  ffeaps,  D.  k  R.,  N.  P.  C.  57  ; 
De  Serdt  v.  Atkinsun,  2  H.  Bla. 
836  ;   JVirth  v.  Austin,  L.  R.,  10 

C.  P.  689  ;  Code,  s.  46  (2)  b  and  c ; 


i.e.  when  the  drawee  has  no 
effects  of  the  drawer  in  his  hands, 
nor,  it  should  seem,  reasonable 
probability  of  receiving  any.  Gum- 
ming v.  Shand,  22  L.  J.,  Ex.  129. 
But  presentment  must  be  made  to 
charge  an  indorser.  Saul  v.  Jones, 
28  L.  J.,  Q.  B.  37 ;  1  K  &  R 
59. 

(p)  Code,  s.  46  (d). 

Iq)  jffiteheoek  v.  Hwmfrty,  5  M. 
k  a.  659  ;  WaJJUm  v.  Mascall,  13 
M.  &  W.  458.  Nor  is  a  guaran- 
tor entitled  in  general  to  notice  of 
dishonour ;  but  when  by  custom 
it  is  usual  to  guarantee,  instead 
of  indorsing  bills  of  exchange,  the 

£art^  ffuaranteeing  is,  as  r^^ards 
is  rights  against  the  acceptor,  in 
much  the  same  position  as  an 
indorser;  In  re  Bishop,  L.  R.,  15 
Chan.  D.  400 ;  and  consequently 
may  well  be  entitled  to  expect 
due  presentment,  and  perhaps, 
too,  notice  of  dishonour. 
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vendee  was  held  to  excuse  the  drawer's  presentment^  so  as   CHAPTER 
to  enable  him  to  charge  the  guarantor  without^  imless  it       XVII. 
could  be  shown  that  the  bill  would  have  been  paid  if  duly 
presented,  though  it  would  have  been  otherwise  in  an  action 
on  the  biU  («). 

There  may  also  be  a  waiver,  express  or  implied,  of  due  Waiver, 
presentment  (^).  An  implied  waiver  would  be  gathered 
from  the  conduct  of  the  party,  as  when  a  man  with  notice 
of  the  failure  or  undue  delay  in  presentment,  promises  to 
pay  the  bill,  or  makes  or  promises  to  make  a  partial  pay- 
ment on  account  (k).  The  defendant's  part  payment  or 
promise  to  pay  after  the  bill  or  note  is  due,  is  priviAfcicie 
evidence  of  presentment  (v). 

A  bill  or  note  is  dishonoured  by  non-payment  when  either  Dishonour  b}" 
it  is  duly  presented  and  payment  is  refused,  or  cannot  be  noQ-payment. 
obtained,  or  presentment  being  excused  it  remains  overdue 
and  unpaid  (to). 

Subject  to  the  other  provisions  of  the  Code,  an  immediate 
right  of  recourse  against  the  drawer  and  indorsers  accrues 
to  the  holder  (a?). 


(*)  Warrington,  v.  Fu/rber,  8 
Easi  242 ;  6  £sp.  89  ;  Smith  v. 
Bank  of  New  SotUh  Wales,  L.  R., 
4  P.  C.  194. 

(0  Code,  8.  46  (2)  e. 

(u)  Fontghan  y.  Fuller ,  2  Stra. 
1246  ;  Hopley  v.  Dvfreme^  15 
East,  276;  Haddock  v.  Bury,  7 
Kut,  236;  ffodge  v.  FUlis,  3 
Cainn.  468 ;  Goodall  v.  Dolly,  1 
T.  R.  712  ;  Anson  v.  Bailey, 
Ball.  N.  P.  276.  As  to  express 
waiver  inserted  in  the  bill  itself, 
see  Code,  s.  16. 

(v)  Oroxon  v.  Worthen,  5  H.  & 


W.  5  ;  Lundie  v.  Robertson,  7 
East,  232  ;  Campbell  y.  WebsUr, 
16  L.  J.,  C.  P.  4  ;  2  C.  B.  258 ; 
Oreenioay  y.  Hvndley,  4  Camp. 
52  ;  Cordery  v.  ColvilU,  32  L.  J., 
C.  P.  111. 

{w)  Code,  s.  47  (1). 

(x)  Ibid.  (2).  The  other  pro- 
visions  seem  to  be  ss.  48  and 
51,  as  to  notice  of  dishonour  and 
protest  necessary  to  preserve  that 
right  of  recourse  ;  and  ss.  15  and 
65-68,  as  to  referee  in  case  of 
need ;  and  acceptance  and  pay- 
ment for  honour. 
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OHAPTBE 
XVIII. 


A  BILL  is  discharged  by  payment  in  due  course  by  or  on 
behalf  of  the  drawee  or  acceptor. 

Payment  in  due  course  means  payment  made  at  or  after 
the  maturity  of  the  bill  to  the  holder  thereof  in  good  faith, 
and  without  notice  that  his  title  to  the  bill  is  defective. 

Payment  by  a  party  other  than  the  acceptor  or  maker, 
or  premature  payment  by  him,  does  not  discharge  the  bill 
or  note,  and  it  can  in  general  be  re-issued ;  but  in  accom- 
modation bills,  payment  in  due  course  by  the  party  accom- 
modated is  a  discharge  of  the  bill  (a). 


(a)  Code,  8.  59.  Holder  means 
payee  or  indorsee  of  a  bill  or  note 
^payable  to  order)  in  possession 


of  it,  or  bearer  of  one  payable  to 
bearer.  Defects  in  title,  as  defined 
in  8.  29,  are  fraud,  dumss,  illegal 
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Payment  should  be  made  to  the  true  holder  of  the  bill ;   OHAPTEB 
for  payment  to  any  other  party  is  no  discharge  to  the      ^^^^^ 
acceptor ;    unless,   indeed,  the  money  paid  finds  its  way  ^^  whom  it 
into  the  holder's  hands,  and  the  holder  has  treated  it  as  should  bb 
received  in  liquidation  of  the  bill.    A.   drew  a  bill  upon  hadb. 
defendant,  which  defendant  accepted ;  A.  then  indorsed  it 
to  the  plaintifis,  his  bankers,  who  entered  it  to  the  credit 
of  plaintiff's  account,  and  st  maturity,  presented  it  to  the 
defendant  for  payment,  and  it  was  dishonoured.     The  plain- 
tiffs then  debited  A.  with  the  amount,  but  did  not  return 
him  the  bill.    A  few  days  afterwards  defendant  paid  the 
amount  to  A. ;  A.  still  continued  his  banking  account  with 
the  plaintiffs,  and,  at  different  times  paid  in  more  money 
than  was  sufficient  to  cover  the  amount  of  the  bill,  and  aU 
the  preceding  items  which  stood  above  it  in  the  account, 
though  there  was  always  a  balance  against  him  larger  than 
the  amount  of  the  bill.     A.  failed,  and  the  plaintifis  proved 
for  the  whole  of  their  balance  under  his  commission.     They 
then  brought  this  action  on  the  bill  against  the  defendant, 
the  acceptor.     Best,  0.  J. :  *'  The  payment  to  A.  would  not 
of  itself  have  discharged  the  defendant,  the  plaintifis  having 
been  at  that  time  the  holders,  and  entitled  to  the  amount 
of  the  bill ;  but  the  ground  on  which  the  defendant  is  dis- 
chained  is,  that  the  plaintifis  not  only  entered  the  bill  to 
the  credit  of  A.,  but  treated  it  as  having  been  paid ''  (6). 

There  are  some  cases  in  which  payment  to  a  wrongful  Effect  of 
holder  is  protected,  and  others  in  which  it  is  not  (c).     If  a  P^ynic^to 
bill  or  note,  payable  to  bearer,  either  originally  made  so,  h<^r  ^ 
or  become  so  by  an  indorsement  in  blank,  be  lost  or  stolen,  instraments 
we  have  seen  that  a  band  fide  holder  may  compel  payment.  P^t^ble  to 
Not  only  is  the  payment  to  a  bond  fide  holder  protected,  hearer, 
but  payment  to  the  thief  or  finder  himself  will  dischai^ 
the  maker  or  acceptor  ((f),  provided  such  payment  were  not 


consideration,  breach  of  faith,  kc 
As  to  Tc-issue,  see  Chafteii  on 
Transfbb.  The  Stamp  Acts  are 
not  touched  by  the  Code ;  hence, 
in  the  case  of  bankers  issning 
bank  notes  unstamped  nndar  a 
composition  in  lien  of  stamps, 
payment  at  maturity  does  not 
extinguish  such  bank  notes,  as 
under  the  Stamp  Acts  they  are 
re-issnable  ad  infiwUum. 

(6)  FiM  Y.  Carr,  5  Bing.  18 ; 
2  Moo.  k  P.  46.  Where  money 
is  paid  into  a  bank  on  the  joint 
account  of  persons  not  partners 
in  trade,  the  bankets  are  not  dis- 


charged by  payment  of  the  cheque 
of  one  of  those  persons,  drawn 
without  the  autJbority  of  the 
others;  Innes  y.  SUphenaon,  1 
Moo.  k  Bob.  145  ;  Stone  y.  Manh^ 
R.  &  M.  869  ;  unless  one  alone 
afterwards  becomes  entitied  to 
receiye  it  Stewart  y.  Lee,  Mood. 
&  M.  160 ;  see  ante,  p.  28. 

(c)  As  to  payment  of  a  forged 
bill,    see   post,  the  Chapter  on 

FORGBBT  OF  BiLLB. 

(d)  Smith  y.  Sheppard,  SeL  Oa. 
243 ;  MS.  of  Mr.  Serjeant  Bond« 
Chitty.  10th  cd.  180, 
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CHAPTER  made  with  knowledge  or  suspicion  of  the  infirmity  of  the 
iLViiL  holder's  title,  or  under  circumstances  which  might  reason- 
ably  awaken  the  suspicions  of  a  prudent  man  (e).  "  For  it 
is  a  general  rule,  that  where  one  of  two  innocent  persons 
must  suffer  from  the  acts  of  a  third,  he  who  has  enabled 
such  third  person  to  occasion  the  loss  must  sustain  it "  (/ ). 
And  supposing  the  equity  of  the  loser  and  payer  precisely 
equal,  there  is  no  reason  why  the  law  should  interpose  to 
shift  the  injury  from  one  innocent  man  upon  another.  But, 
if  such  a  payment  be  made  under  suspicious  circumstances, 
or  without  reasonable  caution,  or  out  of  the  usual  course  of 
business,  it  will  not  as  between  all  parties  and  for  all  pur- 
poses discharge  the  payer  {g).  Payment  before  the  bill  or 
note  is  due,  or  long  after  it  is  due,  or,  in  case  of  a  cheque, 
long  after  it  is  drawn,  or  whei«  the  marks  of  canoeUation 
are  on  the  instrument,  are  examples  of  payment  out  of  the 
usual  course  of  business. 

And,  therefore,  though  a  cheque  be  really  drawn  by  a 
banker's  customer,  but  torn  in  pieces  before  circulation  by 
the  drawer,  with  intention  of  destroying  it,  and  a  stranger, 
picking  up  the  pieces,  pastes  them  together,  and  presents 
the  cheque  soiled  and  so  joined  together  to  the  banker,  and 
he  pays  it,  the  banker  cannot  charge  his  customer  with  this 
payment,  for  the  instrument  was  cancelled,  and  carried  with 
it  reasonable  notice  that  it  had  been  cancelled  (A). 


Of  Instru- 
ments not 


If  the  bill  or  note  be  not  payable  to  bearer,  but  transfer- 
able by  indorsement  only,  and  be  paid  to  a  party  whose 
gajable  to       ^j^j^  -^  made  through  the  forged  indorsement,  the  payer  is 
not  discharged  (t). 


{e)  We  have  seen  that  nothing 
short  of  fraud  will  affect  the  title 
of  a  transferee  for  value. 

(/)  Lickbarrow  v.  3fason,  2 
T.  B.  70. 

ig)  There  is  at  present  no 
decided  case  establishing  that 
a  party  honestly  paying  is  in 
as  good  a  situation  as  a  party 
honestly  discounting.  See,  how- 
ever, the  observations  of  Best, 
C.  J.,  in  Snow  v.  Peacock,  2  C.  & 
P.  221,  and  the  observations  of 
Parke,  B.,  in  Roberts  v.  Tticker^ 
16  Q.  B.  576.  The  question  as 
to  the  validity  of  a  payment 
usually  arises  between  a  cus- 
tomer and  his  banker.  But  a 
banker  ])ayiug  a  bill  made  pay- 


able at  his  bank  must,  it  is  con- 
ceived, ezercice  due  caution. 

(h)  SchoUy  V.  JUimsboUa}ti,  2 
Camp.  485. 

(t)  Code,  s.  24.  A  banker,  as 
we  have  seen,  paying  a  cheque  to 
order  bearing  a  foiged  indorse- 
ment, is  not  liable,  and  the  same 
iirotection  has  been  extended  to  a 
Dili  of  exchange  on  demand  on 
him,  which  is  practically  the  same 
thing.  It  has  been  contended, 
that  as  each  indorsement  is  a 
warranty  of  the  validity  of  the 
prior  indorsements,  an  indorser, 
who  has  been  paid  by  the  acceptor, 
is  liable,  if  the  indorsements  to 
him  turn  out  invalid,  to  be  sued 
by  the  acceptor  on  an  implied 
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A  bill  is  not  discharged,  and  finally  extinguished,  until    CHAPTER 
paid  by  or  on  behalf  of  the  acceptor  ;  nor  a  note  until  paid       ^^^^-^- 
by  or  on  behalf  of  the  maker.  Payment  by 

acceptor. 

It  was  long  an  unsettled  question,  whether  payment  in  payment  by 
part  or  in  full  by  the  drawer  to  the  holder  will  discharge  the  drawer, 
acceptor  pro  tatUOf  or  whether  the  holder  may,  nevertheless, 
recover  the  whole  amount  from  the  acceptor,  and  hold  an 
equivalent  to  the  amount  received  from  the  drawer,  as  money 
received  of  the  acceptor  to  the  drawer's  use  (k).  It  has  been 
thought  that  the  holder  can  only  recover  of  the  acceptor 
the  amoimt  of  the  bill  minus  the  sum  paid  by  the  drawer  {I). 
The  acceptor  being  the  principal,  and  the  drawer  the  surety, 
it  might  seem  that  a  payment  by  the  drawer  discharges  the 
acceptor's  liability  to  the  holder  pro  tatUOy  and  makes  the 
acceptor  liable  to  the  drawer  for  money  paid  to  his  use,  and 
that  if  the  drawer  pay  the  whole  bill,  nominal  damages 


undertaking  that  he,  au  holder, 
was  entitled  to  receive  the  anioont 
of  the  bilL  East  India  Cvnwany 
V.  TritUm,  8  B.  &  C.  280  ;  6  Dowl. 
&  R.  214;  Smith  y.  Mereer,  6 
Taunt.  76 ;  1  Manh.  458.  But 
b^  Code,  s.  65,  he  onlygnarantees 
\uB  title  to  his  immediate  or  any 
subsequent  indorsee.  L'endosseur 
est  garant  solidaireavecles  autres 
signataires  de  la  v^rite  de  la  lettre 
ainai  que  du  paiement  k  P^ch^ 
ance.  Pardessus,  876.  Tons  ceux 
qui  ont  8ign6,  accept^  ou  endoss^, 
une  lettre  de  chanee,  sont  tenus 
k  la  gaiantie  solicudre  envers  le 
porteur.  Code  de  Commerce,  140 ; 
Zavell  y.  Martin,  4  Taunt.  799. 
See  McGreffor  y.  Jihodes,  25  L.  J., 
Q.  B.  818  ;  6  £.  &  B.  266  ;  JRobarU 
v.  TuckcTy  16  Q.  B.  576.  The 
true  holder  can  sue  for  money 
had  and  received.  In  BMett  v. 
Pinket,  L.  K,  1  £z.  Dir.  868,  the 
drawer  (not  the  payee)  was  held 
entitled  to  recover.  See  ante, 
p.  29. 

(it)  In  Johnson  v.  Kennion,  2 
WiU.  262,  recognized  in  WaZwyn 
r.  8U  Quvntin,  1  B.  &  P.  658,  it 
was  held,  that  the  holder  was 
entitled  to  recover  the  whole 
amount ;  but  in  Bacon  v.  SearleSy 
1  H.  Bl.  88,  it  WHS  considered  that 
he  could  recover  only  the  differ- 
ence, and  the  report  of  the  case 


of  Johnson  v.  Kennion,  was  re- 
flected on.  See  Pieraon  v.  Dun- 
lop,  Cowp.  671 ;  Beid  v.  Pumival, 
1  C.  &  Mees.  588 ;  5  C.  &  P.  499, 
S.  C.  ;  Browne  v.  Bivers,  Doug. 
455.  To  the  doctrine  that  a 
payment  by  a  subsequent  party 
operates  as  a  satisfaction  of  the 
bill  to  the  amount  of  the  pay- 
ment, it  may  be  objected,  that 
if  the  bill  be  satisfieo,  the  party 
making  the  payment  can  main- 
tain no  action  on  the  bill  against 
a  prior  party,  but  must  sue  such 
pnor  party  for  money  paid  to  his 
use.  Whereas  it  is  tne  constant 
practice  for  an  intermediate  party 
who  has  paid  the  bill,  to  sue 
prior  parties  on  the  bUL  See 
Callow  V.  Lawrence,  8  M.  &  S. 
95.  The  answer  to  this  objec- 
tion might  have  been,  that  such 
a  payment  is  as  to  the  riffhts 
and  liabilities  of  parties  suDse- 
quent  to  the  party  paying;,  a 
satisfactbn,  but  as  to  the  rights 
and  liabilities  of  prior  parties,  it 
may,  at  the  election  of  the  party 
paying,  merely  operate  to  place 
him  in  the  position  of  a  par^  to 
whom  a  negotiable  iostrument  is 
assigned  a  second  time. 

(I)  Lord  Abinger  appears  to 
have  so  ruled  at  nisi  prius.  ffem- 
ming  v.  Brook,  1  Car.  &  M.  57. 
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CHAPTER  only  can  be  recovered  by  the  bolder  of  the  acceptor  (m). 
XVIII.  The  better  opinion,  however,  seems  to  be,  that  to  an  action 
against  the  acceptor,  payment  by  the  drawer  is  no  plea,  but 
only  converts  the  holder  into  a  trustee  for  the  drawer  when 
the  holder  afterwards  recovers  of  the  acceptor  (n).  But 
payment  in  due  course  of  an  accommodation  bill  by  the 
party  accommodated  is  a  complete  discharge  of  the 
biU  (o). 


Meaning  of 
the  woid 
"  petire." 


The  verb  "  retire  "  in  its  application  to  bills  of  exchange 
is  an  ambiguous  word.  In  its  ordinary  sense  it  is  used  of 
an  indorser  who  takes  up  a  bill  by  handing  the  amount  to 
a  transferee,  after  which  the  indorser  holds  the  instrument 
with  all  his  remedies  against  prior  parties  intact  But  it  is 
sometimes  used  of  an  acceptor,  by  whom  when  a  bill  is  taken 
up  or  retired  at  maturity  it  is  in  effect  paid,  and  all  the 
remedies  on  it  extinguished  (p), 

Bj  II  stranger.  Payment  by  a  stranger  of  the  amount  of  a  bill  to  the 
bankers,  at  whose  house  the  bill  is  made  payable  by  the 
acceptor,  the  party  paying  obtaining  possession  of  the  bill, 
is  not  a  payment  by  the  acceptor  {q). 


(m)  Mais  comma  ces  diff^rents 
d6biteurs  son  d^bitears  envers  lai 
de  lameme  chose,  le  paiement  qui 
lui  est  fait  par  I'un  d*eux  libere 
d'autant  envers  lui  les  autres. 
Poth.  106  ;  see  Hemming  v.  Brook, 
1  Car.  k  M.  57. 

(«)  Jon/s8  V.  Broadhurstf  9  C.  B. 
173  ;  Randall  v.  Moon,  12  C.  B. 
261  ;  but  see  WUliams  r.  James, 
19  L.  J.,  Q.  B.  445;  15  Q.  B. 
498,  S.   C.  ;  Jeivell  v.  Parr,  18 
C.  B.  909  ;  16  C.  B.  684 ;  Kemp 
V.  Balls,  10  Exch.  607  ;  Belshaw 
V.  Bush,  11  C.  B.  191 ;  Ja-mes  r. 
Isaacs,  12  G.  B.  791.     In  an  ac- 
tion by  indorsee  against  acceptor, 
where   the  consideration   for  the 
acceptance  had  failed,  except  as 
to   an    ascertained    amonnt,    for 
which  there  was  a  set-off,   and 
the    drawer   had    paid   the    in- 
dorsee in  full,  an  equitable  plea 
stating  these  facts  was  held  good. 
Agra  and   Masterman   Bank  v. 
Leighion,  L.   R.,  2  Ex.   56  ;  36 
L.  J.,  83.     Payment  by  a  drawer 
or  indorser  is  no  dischai^iie  of  the 
bill.     Code,  s.  59  (2). 

(o)  Code,   s.    59.      Lazanis  v. 


C&wU,  8  Q.  B.  459.  Of  bills 
not  strictly  accommodation  bills. 
Cook  V.  Lister,  32  L.  J.,  C.  P. 
121.  The  late  Mr.  Justice  Willes 
expressed  an  opinion  that  x^^y- 
ment  or  satisfaction  by  a  stranger 
is  primA  facie  good,  and  that  uie 
assent  of  the  debtor  will  be  pre- 
sumed. That  very  learned  judge 
refers  to  the  rule  of  the  civil  law, 
"Debitorem  ignarum  seu  etiam 
inrUum  solvendo  liberare  possu- 
mus."  See  the  observations  of 
Willes,  J. ,  in  Cook  v.  Lider,  82 
L.  J.,  C.  P.  126, and  in  ManUhnter 
Warehouse  Company  v.  Bertie,  C. 
P.,  T.T.  1866.  But  this  presump- 
tion may  be  rebutted.  W'aUer  v. 
James,  L  R.,  6  Ex.  124  ;  40  L.  J., 
104. 

{p)  Elsam  V.  Denny,  15  C.  B. 
87  ;  Code,  ss.  87  and  59. 

(g)  Beacon  v.  Stodhart,  2  Man. 
k  Gr.  317.  As  to  payment  by  a 
stranger,  see  Jones  y.  Broadhurst, 
supn ;  Simpson  v.  Eggington,  10 
Exch.  845  ;  24  L.  J.,  Kxch.  312  ; 
Kemp  ▼.  Bails,  10  Exch.  607 
note  (o),  supra. 
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CHAPTER 
XVIII. 

By  one,  who 
is  both  in- 
doner  and 
agent  for  the 
acceptor. 

When  to  be 
made. 


If  a  banker  at  whose  house  a  bill  is  made  payable  happen 
also  to  be  indorser  of  the  bill,  and  on  the  biU  being 
broaght  to  him  when  it  becomes  due  he  takes  it  up  without 
observation,  it  is  a  question  of  fact  for  a  juiy  whether  he 
paid  it  as  agent  of  the  acceptor  or  merely  retired  it  as 
indorser  (r). 

The  acceptor  of  a  bill,  whether  inland  or  foreign,  or  the 
maker  of  a  note,  should  pay  («)  it  on  a  demand  made,  at 
any  time  within  business  hours,  on  the  day  it  falls  due.  And, 
if  it  be  not  paid  on  such  demand,  the  holder  may  instantly 
treat  it  as  dishonoured  {t). 

Bat  the  acceptor  has  the  whole  of  that  day  within  which  At  what  time 
to  make  payment;  and  though  he  should  in  the  course  of  of  day. 
that  day,  refuse  payment,  which  refusal  entitles  the  holder 
to  give  notice  of  dishonour,  yet  if  he  subsequently,  on  the 
same  day,  makes  payment,  the  payment  is  good,  and  the 
notice  of  dishonour  becomes  of  no  avail  {u). 

A  plea  of  tender  {x\  by  the  acceptor  after  the  day  of  Subsequent 
payment,  is  insuflEicient  (y).  tender. 

If  a  bill  or  note  be  paid  before  it  be  due,  and  is  after-  Before  due. 


(r)  Pollard  v.  Ogdm,  2  £.  &  B. 
459. 

(«)  If  a  banker  who  has  funds 
in  his  hands  refuse  to  pay  a 
cheque,  he  thereby  subjects  him- 
self to  an  action  at  the  suit  of  his 
customer,  the  drawer.  ManeUi 
V.  fFilliams,  1  B.  &  Ad.  415 ;  1 
Tyrw.  77  ;  Bollin  v.  Steward,  14 
C.  B.  595,  ante,  p.  19;  Cum- 
ming  v.  Shandy  29  L.  J.,  Exch. 
121.  So,  too,  if  he  refuse  to 
pay  a  bill  of  his  customer,  made 
payable  at  the  banking  house ; 
but  in  order  to  charge  the  banker, 
the  presentment  must  be  within 
banlung  hours.  Whitaker  v.  The 
Sank  of  Ungland,  1  C,  M.  &  R. 
744  ;  6  C.  &  P.  700 ;  1  Gale,  64. 
See  the  Chapter  on  Presentmbnt 
FOE  Payment. 

(0  JBx  parte  MoliMf  1  Rose, 
303  ;  Burbidge  t.  ManrierSy  3 
Camp.  193;  L^Uey  y.  Mills^  4 
T.  R.  170 ;  Haynes  y.  Birks,  8 
B.  &  P.  599. 

(u)  ITartley  ▼.  Cfaae^  1  0.  ft  P. 


555 ;  4  B.  &  C.  339 ;  6  D.  &  R. 
505. 

(sb)  As  to  paymeiU  where  there 
are  nominal  damages,  see  Beat^ 
mont  y.  Greatheadf  2  C.  B.  494. 

(y)  Hume  v.  Peploe,  8  East, 
168.  But  a  drawer  or  indorser  is 
not  bound  to  pay  till  notice  and 
request ;  and,  therefore,  a  plea  of 
tender,  after  the  bill  became  due, 
may  be  good,  if  pleaded  by  a 
drawer  or  indorser.  And  as  a 
drawer  and  indorser  has  a  reason- 
able time  to  XNiy,  he  may,  it 
should  seem,  plead  a  tender  eyen 
after  reouest,  and  of  principal 
only,  without  interest.  Walker  y. 
BameSf  5  Taunt.  240  ;  1  Marsh. 
86  ;  Soward  y.  Palmer^  8  Taunt. 
277  ;  2  Moo.  274  ;  but  see  Siggere 
V.  iewie,  1  C,  M.  &  R.  370  ;  4 
Tyrw.  874 ;  2  Dowl.  681 ;  where 
a  plea  that  the  action  was  com- 
menced before  a  reasonable  time 
had  elapsed  for  the  defendant, 
the  indorser,  to  pay  the  bill,  was 
held  ill. 
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CHAPTER  wards  indorsed  over,  it  id  a  valid  security  in  the  bands  of 
XVIII.  A  bond  fide  indorsee.  "I  agree/'  says  Lord  EUenborough, 
"  that  a  bill  paid  at  maturity  cannot  be  re-issued,  and  that 
no  action  can  be  afterwards  maintained  upon  it,  by  a  sub- 
sequent indorsee.  A  payment  before  it  comes  due,  however, 
I  think,  does  not  extinguish  it  any  more  than  if  it  were 
merely  discounted.  A  contrary  doctrine  would  add  a  new 
clog  to  the  circulation  of  bills  and  notes,  for  it  would  be 
impossible  to  know  whether  there  had  not  been  an  anticipated 
payment  of  them  "  (2). 

If  an  acceptor  discount  his  own  acceptance,  he  may 
transfer  it,  and  the  drawer  and  indorsers  may  become  liable 
to  a  subsequent  holder,  even  with  notice  (a).  But  if  the 
acceptor  is  the  holder  in  his  own  right  when  the  bill  falls 
due,  it  is  extinguished  (6). 

If  the  holder  constitute  any  one  of  the  parties  liable  to 
him  his  executor,  and  die,  the  appointment  might  in  law 
have  been  equivalent  to  a  release,  though  it  was  otherwise  in 
equity  unless  such  were  the  intention  of  the  testator  (c).  A 
premature  release  will  not,  any  more  than  a  premature  pay- 
ment, protect  the  releasee  from  liability  to  a  subsequent 
holder  without  notice  (d). 

But  the  payment  of  a  note  payable  on  demand  will  be  a 
defence,  even  against  an  indorsee  for  value  without  notice  (e) ; 
for  the  statute,  which  imperatively  prohibits  the  re-issuing 
of  such  a  note,  dispenses  with  notice. 

Afteraction        A   payment  after   action  brought  will   not  prevent  the 
brought.         holder  from  proceeding  for  his  costs  (/). 

Payment  by        If  the  bill  be  paid,  the  payer  has  a  right  to  insist  on  its 

bankers'  notes  being  delivered  up  to  him  ;  but  if  it  be  not  paid  the  holder 

and  cheques,   ghoidd  keep  it.     Yet  it  has   been  held,  that  an  agent  is 

justified  by  the  usage  of  trade,  in  delivering  it  up  on  re- 


(z)  Burhidge  v.  MannerSy  8 
Camp.  193 ;  Morley  v.  Oulverufdl, 
7  M.  &  W.  174.  See  Barmer  v. 
SteeUf  4  £zcli.  1  ;  Laaarus  v. 
Coune,  3  Q.  B.  459;  Jewell  v. 
Parr,  13  C.  B.  909  ;  AUenborough 
y.  Mackenzie^  25  L.  J.,  Ezch.  244. 

(a)  AUenboraugh  y.  Mackenzie, 
25  L.  J.,  Exch.  244.  Before 
maturity  any  party  retiring  a 
bill  or  note  may  re-issue  it  with- 
out more,  Code,  s.  37 ;  but  after 
maturity  a  drawer  or  indorser  who 
has  paid  a  bill  or  note  must  strike 
out  nis  own  and  subsequent  in- 


dorsements before  re-issuing  it, 
Code,  s.  59  (2)  b.  A  drawer  cannot 
in  such  case  re-issue  a  bill  payable 
to  payee's  order,  s.  59  (2).  a. 

(6)  Code,  s.  61. 

(c)  Freakley  y.  Fooi,  9  B.  &  C. 
130  ;  Strong  y.  Bird,  L.  R.,  18 
£q.  315  ;  Code,  s.  61.  And  see 
ante,  p.  61. 

{d)  Dod  y.  Edwards,  2  C.  &  P. 
602  ;  Code,  s.  62  (2). 

{e)  Bartrum  y.  Caddy,  9  Ad.  k 
E.  275  ;  1  Per.  k  Day.  207. 

(/)  T(nn8  y.  PoweU,  6  Esp.  40  ; 
7  East,  536 ;  Ord.  XXII.  r.  6  (a). 
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oeiving  a  cheque,  though   that  cheque  is  afterwards  dis-    ^5"^???^ 

honoi^ed  {g).     But  the  drawers  or  indorsers,  in  such  a  case, * 

would  be  dischai^ed,  for  they  have  a  right  to  insist  on  the 
production  of  the  bill,  and  to  have  it  delivered  up  on  payment 
by  them  {h).  If  the  holder  of  a  cheque  receive  bank  notes 
instead  of  cash,  and  the  banker  fail,  the  drawer  is  dis- 
charged (i).  If  bonds  be  accepted  in  payment,  the  payment 
is  good  even  though  they  prove  to  be  vsJueless  {j). 

A  set-off  does   not   amount   to  payment,  unless  it  be  What 
mutually  airreed  that  one  demand  shall  be  set  off  against  amoonto  to 
the  othIr!^Such  an  agreement  amounta  to  payme^^.  P»^-«>*- 
And  an  agreement,  even  by  one  of  several  partners,  with  a 
debtor  to  the  firm,  that  a  separate  debt  due  from  the  partner 
shall  be  set  off  against  a  joint  debt  due  to  the  firm,  binds 
the  firm  (Z).     Credit  given  to  the  holder  of  a  bill  by  the 
party  ultimately   liable   is   tantamount    to    payment  (m). 
Where  a  banker  takes  from  a  customer  and  his  surety  a 
promissory  note,  intended  to  secure  a  running  balance,  and 
makes  advances  on  the  faith  of  the  note,  it  is  not  discharged 
by  subsequent  imappropriated  repayments   made   by  the 
customer  to  the  banker,  but  still  continues  as  a  security  for 
the  existing  balance  (n). 

There  are  many  circumstances  under  which  a  legacy  by  Legacj. 
a  debtor  to  his  creditor,  of  equal  or  greater  amount  than 
the  debt,  will  be  considered  a  satisfaction  of  the  debt 
But  a  legacy  to  the  holder  of  a  negotiable  bill  or  note  can 
never  be  considered  as  a  satisfaction  of  the  debt  on  that 
instrument.  For  a  legacy  is  a  satisfaction  when  it  may  be 
presumed  to  have  been  the  intention  of  the  testator  that  it 
should  so  operate;  but  that  cannot  be  presiuned,  when, 
from  the  assignable  nature  of  the  debt,  the  testator  could 
not  tell  whether  or  no  the  legatee  was  at  the  time  of  the 
bequest  his  creditor  (o). 

Where  a  man  is  indebted  to  another  in  several  items.  Appropriation 

of  payments. 


ig)  Eusaell  v.  Hankey,  6  T.  R. 
12. 

(h)  Powell  y.  Roche^  6  Esp.  76  ; 
Code,  8.  52  (4). 

(i)  Vernon  v.  BouveriCy  2  Show. 
2d6.  And  see  Ouardiane  of  the 
Lichfield  Union  v.  Qreen^  1  H.  & 
N.  884. 

(/)  SchrtBdef^a  Case,  L.  K,  11 
£q.  181. 

{k)  CaUander   ▼.  Moward,   19 


L.  J.,  C.  P.  812 ;  10  C.  B.  290. 

(Q  fTallaee  v.  Kdaall,  7  M.  & 
W.  264  ;  see  Gordon  v.  Ellis,  7 
M.  k  G.  607  ;  2  C.  B.  821. 

(m)  Atkins  v.  Otoen,  4  Nev.  & 
Man.  128  ;  2  Ad.  ft  El.  35  ;  Bell 
v.  Buckley,  11  Exch.  681. 

(w)  Pease  v.  Hirst,  10  B.  &  C. 
122  ;  5  M.  ft  By.  88. 

(o)  Carr  v.  Eastabrook,  8  Ves. 
561. 
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CHAPTER    and  makes  a  partial  payment,  it  often  becomes  a  question, 
XVIII.       important  not  only  to  the  parties  themselyes,  but  to  third 
persons,  to  which  of  the  items  the  payment  shall  be  im- 
puted. 

The  rule  of  the  Roman  law,  and  therefore  in  general  of 
Continental  law,  is,  that  a  payment  shall  be  appropriated, 
first,  according  to  the  intention  of  the  debtor  at  the  time  of 
making  it(p)\  but  if  that  be  unknown,  then,  secondly,  at 
the  election  of  the  creditor  (q\  signified  to  t^e  debtor  at 
the  time  of  reoeiying  it  (r).  If  the  intention  of  neither  be 
known,  payment  must  then  be  appropriated  according  to 
the  presumed  intention  of  the  debtor,  and  it  will  be  pre- 
sumed that  he  meant  to  discharge  such  debts  as  were  most 
burdensome  :  as,  a  debt  canying  interest,  rather  than  one 
which  carries  none ;  a  debt  secured  by  a  penalty,  rather 
than  one  resting  on  a  simple  stipulation ;  a  debt  on  which 
he  may  be  made  a  bankrupt,  rather  than  one  which  will 
not  subject  him  to  such  a  liability.  If  all  the  debts  are 
equal  in  degree,  the  papnent  must  then  be  imputed  to 
them  according  to  their  respective  priority  in  the  order  of 
time  («).  Such  is  the  rule  of  the  civil  law,  from  which,  in 
some  particulars,  the  common  law  differs. 

Wherever,  according  to  the  English  law,  the  transactions 
between  the  two  parties  form  one  general  account  current, 
or  are  treated  by  them  as  such,  payments  are  to  be  im- 
puted to  debts  in  the  order  of  time,  and  the  balance  is  to 
be  struck  at  the  foot  of  the  account  (t\  But,  if  an  unap- 
propriated payment  be  made  on  account  of  several  distinct 
insulated  debts,  which  cannot  be  considered  in  the  light  of 
a  running  account  between  the  parties,  the  common  law 
then  differs  from  the  civil   law  and  gives   the  creditor  a 


{p)  Quotiens  qais  debitor  ex 
]iluribuB  causis  unum  debitom 
solvit,  est  in  arbitrio  solventis 
dicere  quod  potins  debitam  voln- 
erit  tolutuiD,  et  quod  dizerit,  id 
erit  solutum.  D.  46,  8, 1.  Vide 
etiam  Cod.  8,  43,  1. 

{q)  Quotiens  vero  non  diciraus 
ad  qnod  solntam  sit,  in  arbitrio 
est  accipientis  cni  potius  debito 
acceptnm  ferat.  D.  46,  8,  1.  Cod. 
8,  48  1. 

(r)  Dnm  in  re  agenda  (in  re 
pnesenti  hoc  est  statim  atque  bo- 
lutam  est)  hoc  fiat  ;  nt  vel  crcdi- 
tori  liberum  sit  non  accipere  vel 
debitori  uon  dare,  ai  alio  nomine 
exsolntum  quis  eomm  velit : 
cceterum  postea  uon  permititnr, 


D.  46,  8,  1,  2,  8. 

(«)  D.  46,  8.  If  all  the  debU 
were  equal  and  alike  in  every  re- 
spect, the  sum  paid  was  applied 
to  a  rateable  reduction  of  them 
all.  A  rateable  appropriation  is 
also  sometimes  made  by  the  Eng- 
lish law.  See  an  example  in 
Favenc  Y,  JBennett,  11  Eaat,  86. 
Bat  this  presumption  is  capable 
of  being  rebutted  by  circum- 
stances, ffenniker  v.  JFeffg,  L. 
R.,  4  Q.  B.  782 ;  City  IHsamiU 
Co.  V.  McLean,  L.  R.,  9  C.  P. 
603. 

{t)  Clayton* a  case,  1  Meriv.  604  ; 
Oeahe  v.  Jackson,  86  L.  J.,  C.  P. 
108. 
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right  of  appropriating  it  at  any  time  before  action  («),  as   CHAPTBR 
he  pleases  («),  provided  a  prior  appropriation  have  not      ^^^^i- 
been  communicated  to  the  debtor. 

An  appropriation  which  would  have  the  effect  of  paying 
one  man's  debt  with  another  man's  money  wiU  not  be 
allowed  (y).  Nor  can  there  be  an  appropriation  which 
would  deprive  a  debtor  of  a  benefit,  such  as  the  taxation 
of  costs  (2).  And  it  seems  that  an  appropriation  by  the 
creditor,  without  the  knowledge  or  consent  of  the  debtor, 
will  not  of  itself  afford  sufficient  ground  for  raising  against 
the  debtor  a  new  promise  to  pay  (a). 

A  payment  may  be  imputed  to  a  demand  for  which  the 
creditor  could  not  recover  at  law  (6).  But  where  a  payment 
is  made  by  a  debtor  on  account  generally,  the  court  will  not 
refer  it  to  a  debt  barred  by  the  statute,  if  it  can  be  attributed 
to  any  debt  not  so  barred  (c).  The  law  will  ascribe  a  pay- 
ment to  a  legal  debt,  rather  than  to  an  illegal  one  {d),  A 
party  receiving  money  for  the  use  of  another  from  a  third 
person,  which  is  not  properly  a  payment  but  a  set-off, 
cannot  appropriate  the  money  without  the  knowledge  or 
consent  of  him  for  whom  it  has  been  received  (e).  It  has 
been  held,  that  a  payment  may  be  appropriated  to  a  disputed 
debt,  if  it  be  really  a  good  debt  (/)• 

There  are  cases  where  a  payment  is  appropriated  by  law  ^A^eable 
to  several  debts  proportionally.  appropria- 


(tf)  Simvion  y.  Ingham^  2  B.  ft 
C.  66 ;  8  D.  k  R.  249  ;  MUU  v. 
Fmohes,  5  Bing.  N.  C.  455 ;  7 
Scott  444. 

{x)  ClaytoiCa  ease,  1  Meriv.  604  ; 
BodinhamY,  PwreKaa^  2  B.  &  Aid. 
89 ;  StoveU  v.  Eade^  4  Bing.  12 ; 
12  Moo.  870 ;  Field  v.  Carr,  2 
Moo.  ft  P.  46 ;  5  Bing.  18  ;  Qod- 
dard  y.  Cox,  2  Stra.  1194  ;  Bosan- 
mut  y.  Wray,  6  Taunt  597 ;  2 
Marsh.  819 ;  Kirby  y.  Duke  of 
Marlhormigh,  2  M.  ft  Sel.  18  ; 
PUmer  y.  Long,  1  Stark.  158  ; 
fFoodrofe  y.  Eayru,  1  C.  ft  P. 
600 ;  Shaw  y.  Pieion,  4  B.  ft  C. 
715 ;  7  Dowl.  ft  R.  201 ;  Marsh 
v.  ffoulditch,  Chitty,  9th  ed.  404  ; 
HammersUy  y.  Knowlys,  2  Esp. 
666 ;  Birch  y.  TMuU,  2  Stark. 
74  ;  MarryaUe  y.  WhUe,  2  Stark. 
101 ;  Meggott  y.  MUU,  1  Lord 
Raym.  286 ;  DaweY,  Mouldetaorth, 
Peake,  64  ;  Peters  y.  Anderson,  5 
Taunt  596 ;  fy right  y.  Laing,  3 


B.  ft  C.  165  ;  4  Dowl.  ft  R.  788  ; 
Oough  y.  Datfis^  4  Price,  200; 
Strange  y.  ^Lee,  8  East,  484; 
Simpson  y.  Ingham,  2  B.  ft  C.  65 ; 
8  DowL  ft  R.  249 ;  MUls  v.  Fowkes, 
5  Bing.  N.  C.  455 ;  7  Scott,  444. 

(y)  Thompson  y.  Brown,  1  M. 
ft  M.  40. 

(«)  James  y.  ChUd^  2  Tyrwh. 
785  ;  2  C.  ft  J.  252. 

(a)  Noah  y.  Hodgson,  6  De  G., 
M.  ft  G.  474 ;  25  L.  J.,  Chan. 
186  ;  28  L.  J.,  Chan.  780. 

(h)  Orookshanks  v.  Boss,  1  M. 
ft  R.  100  ;  5  C.  ft  p.  19. 

(c)  Nath  y.  Ebdgson,  6  Da  G., 
M.  ft  G.  474 ;   25  L.   J.,  Chan. 
186;  28  L.  J.,  Ch«n.  780. 

(rf)  Wright  y.  Laing,  8  B.  ft  C. 
165 ;  4  DowL  ft  R.  788. 

(«)  JFaller  y.  Laey,  1  M.  ft  Gr. 
54  ;  1  Scott,  N.  R.  186. 

(/)  WUliams  y.  arifUh,  5  M. 
ft  W.  800. 
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CHAPTER        Thus,  where  a  principal  debtor  has  assigned  his  efifects 

XVIII.      to  a  trustee  for  his  creditors,  a  creditor  who  has  a  guarantee 

for  part  of  his  debt  will  be  forced,  even  at  law,  to  apply  in 

dischaige  thereof  a  rateable  part  of  any  payment  that  he 

may  receive  from  the  trustee  (^). 

Part  payment  of  the  debt  by  the  party  liable  is  no  dis- 
charge of  the  whole  debt  (A),  but  part  payment  by  a  stranger 
may  be  (»).  And  it  has  been  held,  that  where  a  promissoiy 
note  is  due  and  unpaid,  so  that  not  only  the  principal,  but 
interest  (at  least  to  a  nominal  amount)  is  due  also,  the 
principal  may  be  taken  in  satisfiEU)tion  of  the  debt  and 
damages  (k). 

When  pay-  ^  ^®  lapse  of  twenty  years  (Q  is  sufficient  to  raise  a 

ment  will  be   presumption  that  a  bond  has  been  paid,  so  it  has  been  held 
presumed.       to  be  a  good  defence  to  an  action  on  a  promissory  note 


ig)  Baidwai  y.  LydaU,  7  Bing. 
489  ;  see  Baiket  y.  Todd,  1  P.  & 
D.  188  ;  8  Ad.  it  £.  846  ;  PaUy 
v.  FUld,  12  Yes.  jon.  485.  See 
other  instances  of  rateable  ap- 
propriation in  Favenc  y.  Bennett, 
11  East,  86 ;  and  Perrisv,  Roberta, 
1  Vernon,  84  ;  2  Chan.  Ca.  88  ; 
Thompson  y.  MudaoTi,  L.  R.,  6 
Chan.  Ap.  820. 

The  following  rules  as  to  ap- 
propriation of  payment  have  been 
established  in  America : — 

The  debtor  has  the  first  right 
to  direct  the  application  of  any 
payment  he  may  make. 

llie  rule  that  a  debtor  may 
appl^  payment  as  he  pleases, 
apphes  only  to  voluntary  pay- 
ments, and  not  those  made  by 
process  of  law. 

If  no  appropriation  be  made  by 
him,  it  then  deyolves  upon  the 
creditor  to  make  it 

Yet  the  creditor  must  make 
such  an  appUcation  as  the  debtor 
oould  not  reasonably  or  justly 
object  to. 

A  debtor  or  creditor  cannot 
appropriate  a  payment  in  such 
manner  as  to  affect  the  relatiye 
liability  or  rights  of  sureties 
without  their  consent 

When  a  debtor  makes  payments 
vrithout  specifj^g  the  applica- 
tion, the  creditor  cannot  apply 


them  to  debts  not  due,  if  there 
are  other  debts  which  are  due. 

If  application  be  directed  by 
neither,  then  the  law  will  make 
the  application  according  to 
equity. 

It  has  been  held  that  such  ap- 
plication by  the  law  shall  be 
made  as  the  debtor  may  be  pre- 
sumed to  haye  done — ^in  other 
words,  as  would  be  most  for  his 
interest  at  the  time. 

The  law  will  make  the  appli- 
cation first  to  interest,  and  then 
to  principaL 

To  the  debt  which  is  prior  in 
date. 

To  that  debt  which  is  least 
secured. 

To  make  an  application  of  a 
payment  the  person  paying  must 
giye  directions  before,  or  at  the 
time  of  payment 

See  the  authorities  in  B^les  on 
BiUs,  6th  American  edition,  p. 
868. 

(A)  FUeh  y.  Sutton,  6  East, 
280.  When  a  bill  or  note  may 
be  satLsCnction,  see  post  Chap. 
XIX. 

(»)  fFelby  y.  Drake,  1  C.  &  P. 
567. 

(k)  Beaumont  y.  Oreathead,  8 
D.  Jt  L.  681 ;  2  C.  B.  494. 

(Q  See  now  8  &  4  Will.  4,  c 
42,  s.  8. 
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payable  on  demand  (m).     But  if  during  this  period  the   CHAPTER 
plainti£f  was  an  alien  enemy,  and  payment  to  him  would      XVIIf. 
consequently  hav^  been  illegal,  such  a  presumption  would 
not,  it  seems,  arise  {n). 

The  production  of  a  cheque  drawn  by  the  defendant  on  Evidenoe  of 
his  banker,  and  indoraed  by  the  plaintiff,  is  evidence  ofP^T"*®^*- 
payment  (o) ;  but  not  if  there  have  been  several  transactions 
between  the  parties,  without  evidence  to  connect  the  de- 
livery of  the  cheque  with  the  payment  in  question  {p),  A 
bill  or  note  once  in  circulation  overdue,  and  coming  out  of 
the  hands  of  the  acceptor  or  maker,  is  presumed  to  be  paid. 
Thus,  it  is  a  maxim  of  the  Scotch  law,  cJwrographum  apud 
debitorem  repertum  prcesumitto'  tolutum.  But  the  mere 
production  of  a  bill  from  the  custody  of  the  acceptor  is  not 
primd  facie  evidence  of  his  having  paid  it^  without  proof 
of  its  having  been  once  in  circulation  after  it  had  been 
accepted  (g). 

The  party  paying  a  bill  or  note  has  a  right  to  insist  on  oi  delivering 
its  being  delivered  up  to  him  (r).     But,  where  the  bill  or  up  the  bill, 
note  is  not  negotiable,  he  cannot  refuse  to  pay  it  till  it  is 
delivered  up  {$). 

It  wafl  formerly  held  (<),  that  a  party  paying  a  debt  of  giving 
could  not  in  general  demand  a  receipt  for  the  money,  and  a  receipt 
possibly  still  a  tender,  on  condition  of  having  a  receipt^ 


(m)  Dvffield  v.  Creed,  6  Esp. 
52. 

(n)  Du  Beloix  v.  Lord  Water- 
park,  1  D.  &  R.  16. 

(o)  Egg  V.  BanuU,  3  Esp. 
196. 

{p)  Aubert  v.  TFoM,  4  Taunt. 
293. 

{q)  Pflel  V.  VaniaUnberg,  2 
Camp.  489. 

In  America  it  is  held  that  if  a 
bUl  be  sent  to  the  drawee  and  he 
be  directed  to  pass  it  to  the  credit 
of  the  holder,  and  do  so  credit  it, 
the  bill  ia  fimcttts  officio,  and  can- 
not be  farther  ne^tiated. 

Where  a  promissory  note  that 
has  been  negotiated  comes  into 
the  possession  of  one  of  the  par- 
ties liable  to  pay  it,  such  posses- 
sion is  prima  facie  evidence  of 
payment  by  him,  and  he  is  to  be 
treated  as  the  bond  fide  holder 


unless  the  contrary  is  made  to 
appear. 

The  possession  of  a  bill  by  the 
drawee  after  maturity  is  primd 
fade  eridence  of  payment.  See 
Byles  on  Bills,  6th  American  ed. 
858. 

(r)  Hansard  v.  Bobiruon,  7  B. 
&  G.  90;  9  DowL  ft  R.  860; 
Powell  v.  Jioachj  6  Esp.  76 ;  Alex- 
ander V.  Strong,  9  M.  ft  W.  788  ; 
Cornea  v.  Taylor,  10  Exch.  441 ; 
Code,  s.  52  (4). 

{$)  Wain  V.  BaiUy,  10  A.  ft  E. 
616  ;  2  P.  ft  D.  507. 

{t)  According  to  the  older  au- 
thorities, the  obligor  of  a  single 
bond  is  not  bound  to  pay  without 
an  acquittance  under  seal ;  other- 
wise of  a  bond  with  condition. 
Bro.  Ab.  tit.  Faits,  pi.  8 ;  1  Vin. 
Ab.  192 ;  Fortesc.  145. 
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CHAPTER  is  insufficient  («).  It  has,  however,  been  law  since  43  Geo.  3* 
XVIIL  c.  126,  s.  5,  that  a  person  to  whom  money  has  been  paid  is 
"  bound  to  give  a  receipt,  and  that  if  he  refuse  to  fill  up  a 
blank  stamp  paper  presented  to  him  for  that  purpose,  and  to 
pay  the  stamp,  he  becomes  liable  to  a  penalty  of  10/.  {x). 
It  is  usual  to  write  a  receipt  on  the  back  of  bills,  and  it  has 
been  said  that  it  is  the  duty  of  bankers  to  make  some 
memorandum  on  bills  or  notes  which  have  been  paid  (y). 
A  receipt  on  a  bill  or  note,  duly  stamped,  does  not  require 
an  additional  stamp  (2).  And  a  receipt  on  a  distinct  piece 
of  unstamped  paper,  though  it  cannot  be  looked  at  as 
evidence  of  the  payment,  may  be  shown  to  a  witness  who 
has  signed  it  to  refresh  his  memory,  and  enable  him  to  speak 
to  the  &ct  of  payment  (a). 

A  receipt  on  tiie  back  of  a  bill  imports,  primd  fade^  that 
it  has  been  paid  by  the  acceptor  (6). 

Tender  of  A  tender  of  part  of  the  amount  of  an  entire  sum  due  on 

part  payment,  a  bill  or  note  seems  not  to  have  been  good  pro  tatUo  (c), 
even  though  the  residue  were  met  by  a  Bet-o£f  (d). 


Plea  of  pay- 
ment. 


A  defendant,  where  payment  was  pleaded  (but  not  other- 
wise), was  allowed  to  reduce  the  damages  by  the  amount  of 
payment  established,  though  he  were  unable  to  prove  the 
plea  (e).  But  if  he  pleaded  that  a  note  was  given  for  a  part 
only  of  the  apparent  consideration,  and  alleged  payment  of 
that  part,  and  on  issue  joined  the  plea  was  found  against 


(u)  fffww  v.  Oroft,  2  H.  Bl.  80 ; 
Cole  v.  Blake,  Peake,  N.  P.  C. 
179  ;  post,  Chap.  XXVL 

(2;)  See  5  &  6  Vict  c  82,  same 
duty  for  Ireland ;  and  88  &  84 
Vict.  c.  97,  8.  128  (2). 

{jf)  Per  Lord  EUenborough, 
Buriridge  v.  Manners,  8  Camp. 

195. 

(z)  55  Qeo.  8,  c.  184,  Sched. 
Receipts ;  88  &  84  Vict,  c  97, 
Sched.  tit.  Becelpt.  Ex.  9.  A 
receipt  may  be  explained.  Cfraves 
v.  Key,  8  B.  &  AcL  318. 

(a)  Maughan  v.  Hvbhard,  8  B. 
k  C.  14  ;  2  Man.  &  R.  5.  Letters 
by  the  general  post,  acknowledg- 
ing the  safe  arriyal  of  any  bills  of 
exchange,  promissory  notes,  or 
any  other  securities  for  money, 
were  formerly  exempted  from 
stamp  duty  by  the  late  Act,  55 
Geo.  8,  c.  184,  repealed  by  17  k 


18  Vict  c.  83,  B.  13,  itself  re- 
pealed. The  present  Stamp  Act, 
1870,  contains  an  exemption  in 
&Tour  of  letters  from  bankers 
acknowledging  the  receipt  of  bills 
or  notes  for  presentment  or  pay- 
ment Sched.  tit.  Receipt  Kx.  2. 
(h)  PJUl  y.  VanJbaUmberg,  2 
Camp.  489 ;  SchoUy  y.  Waleby, 
Peake,  25  ;  Qraves  y.  Key,  snpra. 

(c)  CoUon  y.  Godwin,  7  aL  k 
W.  147 ;  ffeaketh  y.  FavfcUt,  11 
M.  &  W.  356  ;  Dixon  y.  Clark,  5 
C.  B.  935  ;  Searles  y.  Sadgrove,  5 
£.  k  B.  639. 

(d)  Searles  y.  Sadgrove,  snpra. 
{e)  It  is   said  to   haye   been 

doubted  whether,  in  an  action  on 
a  bill  or  note,  a  plea  of  part  pay- 
ment be  good  eyen  pro  tanto. 
Lord  y.  Ferrand,  18  L.  J.,  Exch. 
111.    Sedqttoare, 
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him,  the   plaintiff  was  entitled  to  a  verdict  for  the  full   CHAPTER 
amount  of  the  nbte  ( /).  XVIII. 


If  the  drawee  discover,  after  payment,  that  the  bill  or  Retractation 
cheque  is  a  forgery,  he  may  in  general,  by  giving  notice  on  °^  paymentB. 
the  same  day,  or  within  a  reasonable  time,  recover  back  the 
money  {g).  And  if  he  have  paid  the  bill  with  the  under- 
standing that  he  was  to  receive  it  back,  and  do  not,  he  may 
bring  an  action  to  retract  the  payment  (h).  And  an  indorser 
may  sue  on  a  bill  which  he  has  been  induced  by  fraud  to 
pay  on  behalf  of  the  party  liable  (i). 

Money  paid  under  a  mistake  of  law  cannot  be  recovered  Payment 
back  (k)  ;  but  money  paid  under  a  mistake  of  fact,  or  even  under  mis- 
in  forgetfulness  of  a  fact,  may  be  recovered  back  (Z).     Pay-  *^^  ^^  ^* 
ment  of  a  bill  accepted  under  a  mistake  of  fact  is  money  paid  ^^    ^* 
under  such  mistake  and  can  be  recovered  back  (m). 

Money  laid  down  on  the  counter  by  a  banker's  cashier  When  pay- 
in  payment  of  a  cheque  cannot  be  recovered  back  by  action,  ment  is 
though  it  were  handed  over  under  a  misapprehension  of  ^®^°^?^,*^^® 
the  state  of  the  drawer's  account ;  still  less  can  it  be  taken       ^ 
back  by  force  from  the  party  receiving  it  (w).     A  banker's 
counter  is  in  the  nature  of  a  neutral  table,  provided  for  the 
use  of  both  banker  and  customer.     As  soon  as  the  money  is 
laid  down  by  the  banker  upon  the  counter  to  be  taken  up  by 
the  receiver,  the  payment  is  complete  (o). 

Where  a  bill  has  been  protested  for  non-payment,  any  payment 
person  (whether  liable  thereon  or  not)  may  intervene  and  s^pba  pko- 
pay  it  supra  protest  for  the  honour  of  any  party  liable  honour.'''''' 
thereon,  or  for  the  honour  of  the  person  for  whose  account 
the  biU  is  drawn. 

Any  party  to  a  bill  of  exchange,  whether  drawer,  drawee. 


(/)  Boibina  y.  Lord  MaidstonCf 
4  Q.  B.  811. 

{g)  In  Smith  v.  Mercer ,  6  Tannt. 
87,  Gibbs,  C.  J.,  expressly  founded 
his  jndgment  on  tne  ground  that 
the  plaintiffs,  by  not  giving  notice 
in  dne  time,  had  put  the  defen- 
dants in  a  worse  position.  Camidge 
y.  Allenby,  6  B.  &C.  873  ;  SmUh 
V.  Mercer,  L.  R.,  8  Ex.  61. 

(h)  Alexcmder  y.  Strong,  9  M.  & 
W.  788.  See  also  the  Chapter  on 
Action. 

(t)  Bell  V.  Buckley,  11  Exch. 
681. 

B.B.B. 


{k)  Kitchen  y.  Hawkins,  L.  R., 
2  C.  P.  22 ;  Bogers  y.  Ingham,  3 
Chan.  D.  858.  Money  paid  on  an 
illegal  contract  partly  completed 
cannot  be  recovered.  Kearley  y. 
Thmnps(m,  24  Q.  B.  D.  742. 

{I)  Kelly  y.  Solari,  9  M.  &  W. 
54. 

(m)  Kendall  y.  Wood,  L.  R.,  6 
Exch.  243  ;  39  L.  J.  167. 

(7^}  Chambers  Y.Miller,  82  L.  J., 
C.  P.  30;  Pollard  y.  Bank  of 
England,  L.  R.,  6  Q.  B.  628. 

(o)  Chambers  v.  Miller,  supra. 
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CHAPTER   payee,  referee  in  case  of  need,  or  any  stranger  with  or  with- 
XVIIL      out  a  previous  request  fix>m  the  party  for  whose  honour  he 

pays,  may  intervene  and  pay  supra  protest. 

Should  more  than  one  person  o£fer  to  pay  a  bill  and  for 
the  honour  of  different  parties,  that  person  whose  payment 
will  discharge  most  parties  shall  have  the  preference,  f.e., 
that  person  who  proposes  to  pay  for  the  honour  of  the 
earliest  party  to  the  bill. 

Where  a  bill  has  been  paid  for  honour,  all  parties  subse- 
quent to  the  party  for  whose  honour  it  is  paid,  are  dis- 
charged, but  the  payer  for  honour  becomes  holder  as  against 
that  party  and  all  liable  (t.e.,  previous)  to  him  (p). 


Requisites  to 
payment  for 
honour. 


Payment  for  honour  must  be  attested  by  a  notarial  act 
appended  to  the  protest  or  the  extension  of  it,  otherwise  it 
will  be  a  mere  voluntary  payment. 

This  notarial  act  of  honour  must  be  founded  on  a  decla- 
ration made  by  the  payer  for  honour,  or  his  agent,  setting 
forth  his  intention  to  pay  for  honour,  and  for  whose  honour 
he  pays  (q). 

The  payer  for  honour,  on  payment  to  the  holder  of  ths 
amount  of  the  bill  and  the  notarial  chaises,  is  entitled  to 
receive  both  the  bill  and  the  protest;  and  should  the 
holder  on  demand  refuse  to  deliver  them,  he  will  be  liable 
to  the  payer  for  honour  in  damages. 

The  payer  for  honour  succeeds  to  the  title  of  the  holder 
(even  though  no  indorsement  be  made  to  him)  as  against 
the  acceptor  and  all  prior  parties  down  to  and  including 
the  party  for  whose  honour  payment  was  made  (r). 

CJonsequence       Where  the  holder  of  a  bill  of  exchange  refuses  to  receive 
refusing.         payment  supra  protest,  he  shall  lose  his  right  of  recourse 


Rights  of 
payer  for 
hononr. 


(p)  Code,  s.  68.  He  must, 
therefore,  see  that  notice  of  dis- 
honour is  duly  civen  to  all  prior 
parties.  Thougn  the  subsequent 
parties  are  disdiarged,  the  pa^er 
for  honour  may  rely  on  any  title 
they  may  have.    Sub-s.  (5). 

{q)  Code,  &  68  (3)  and  (i). 
Hence  there  cannot  be  a  pay- 
ment for  honour,  even  by  a 
referee  in  case  of  need,  without 
protest  and  the  notarial  declara- 
tion appended  to  it,  and  a  would- 
be  payer  for  honour  failiuj^  to 
comply  with  these  formalities 
would  be  simply  in  the  position 


of  indorsee  of  an  overdue  or  dis- 
hononrod  bill  to  which  all  defects 
of  title  affecting  it  at  matority 
attach  as  against  him.  Mcrtens 
V.  Wiwnin^on,  1  Esp.  113;  JSSs 
parU  Wylde,  80  L.  J.,  Bank.  10. 
(r)  Sub-s.  (6) ;  ExparU  Waeker* 
hcUht  5  Yes.  574  ;  Ex  parte  Sioan, 
L.  R.,  6  £q.  844,  explaining  and 
overruling  Ex  parte  Lambert^  18 
Yes.  179.  Without  an  indorse- 
ment to  him  from  the  holder,  the 
payer  for  honour  cannot  indorse. 
Poth.  YoL  lY.,  pt  1,  8S.  118— 
114 ;  Noug.  L.  D.  C  584—691 
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against  any  party  who  would  have  been  discharged  by  such   GHAPTBB 
payment,  t.c.,  all  parties  subsequent  to  the  one  for  whose      XVIII. 
honour  payment  waa  offered. 

As  no  protest  is  necessary  in  case  of  dishonour  of  a  note.  None  on 
whether  inland  or  foreign,  there  is  in  general  no  payment  promisaory 
supra  protest  (<).  ^^*®^ 

{s)  The   law  merchant   as   to  but  may,  if  the  note  be  indorsed 

payment  sapra  protest  does  not  in    blank,   be    a   transferee   for 

apply  to  promissory  notes.    Story  value,  though  with  notice  that 

on    Not€«,    s.    468.      Whoever,  the   note    is   overdue   and   dis- 

therefore,    pays  a  note   for  an-  honoured;  so,  too,  if  it  be  indorsed 

other  vrithout  authority,  express  to  him. 
or  implied,  does  so  at  his  peril, 
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CHAPTER 
XIX. 


satisfac- 
tion. 


The  Code  by  s.  97  preserves  all  the  rules  of  the  Common 
Law  and  the  Law  Merchant  relating  to  contracts  on  bills  and 
notes,  save  those  inconsistent  with  its  express  provisions. 

The  nature  and  effect  of  such  dealings  with  the  acceptor 
or  other  principal  debtor  as  dischazge  the  drawer  or  in- 
dorser  will  be  discussed  in  the  chapter  on  principal  and 
surety. 

Payment  in  due  course  is,  as  we  have  seen,  a  discharge  of 
the  bill  or  note ;  but  the  rights  of  the  holder  against  the 
acceptor  or  maker  and  other  parties  may  be  satisfied, 
extinguished  or  suspended  in  other  ways  besides  payment. 

A  simple  contract  may  be  discharged  before  breach, 
without  a  release  and  without  satisfaction  (a).     But  after 


(a)  Langden  v.  Stokes^  Cro.  Car. 
883  ;  Com.  Dig.  Action  on  Case 
in  Aasxunpsit,  G.  ;  Cotmn  Jt  Hoi" 
lanSs  case,  2  Leo.  214  ;  King  v. 


OilleU,  7  M.  it  W.  65;  Dobson  y. 
Eapie,  26  L.  J.,  Ex.  240  ;  2  H.  & 

N.  79. 
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breach,  unlesB  there  be  a  releaae,  there  must  be  satisfao-   CHAPTER 
tion(6).     Aooord  without  aatis&otion  is  no  plea^  and  no        ^^^ 
action  lies  on  an  accord  (c). 

A  satis&ction  must  be  beneficial  to  the  plaintiff  (cQ.     It  Its  reqniaites. 
has  been  considered  that  it  must  come  from  the  defendant^ 
or  at  least  from  some  one  who  represents  him  (e),  but  at 
this  day  probably  satisfaction  by  a  stranger  would  be  held 
good(f). 

Payment  by  the  debtor  himself  of  a  sum  smaller  than  Payment  of  a 
the  debt  is  no  satisfaction  {g).     But  payment  of  a  smaller  Bmaller  sam 
sum  by  a  third  person  has  been  held  to  be  a  dischai^e  of  ^^  J  ^'"^ 
the  whole  debt     The  defendant  was  drawer  of  a  bill  for  ^'  ^' 
18^  3«.  lid,  and  the  plaintiff  had  taken  frx)m  the  defen- 
dant's father  92,  in  satisfaction  of  the  whole  debt.     The 


(h)  A  release  is  a  formal  waiver 
by  deed  under  seal  But  liability 
under  any  contract  on  a  bill  or 
note  may  be  waived  by  the  holder 
before  or  after  maturity,  and  as 
it  should  seem,  with  or  without 
consideration,  and  even  by  parol, 
but  this  will  not  touch  a  holder 
in  due  course.  See  Chapter  on 
AccBPTAMOE,  ante,  p.  266. 

(c)  AlUn  v.  Harris^  1  Ld.  Ray. 
122  ;  Lynny,  Bruce,  2 H.  Bl.  117. 
Unless  another  person  is  party  to 
it.  Henderson  v.  Siobari,  5  Ex. 
99. 

{d)  Cumber  v.  Wane,  1  Stra. 
426  ;  ffeathcote  v.  CrooksJianks,  2 
T.  R.  24. 

(e)  Chymes  y.  Blofield,  Gro. 
Eliz.  541 ;  James  v.  Isaacs,  12  C. 
B.  791 ;  Kemp  v.  Balls,  10  Ezch. 
607 ;  Edgecombe  y.  Rodd,  6  East, 
294.  The  effect  of  satisfiMtion  by 
a  stranger  was  fully  discussed  in 
Jones  y.  Broadkwrsl,  9  C.  B.  178  ; 
and  see  a  veir  learned  judgment 
delivOTed  by  Mr.  Justice  Maule  in 
Btlshaw  v.  Busik,  11  G.  B.  207,  to 
the  effect  that  satisfaction  by  a 
stranger  is  good.  See  also  Gmip. 
XVin.  It  must  be  fully  executed. 
Jam£S  v.  Dofloid,  6  T.  R.  141; 
Bac.  Ab.  8  ;  Walker  v.  Seahome, 
1  Taunt.  626.  Mutual  promises, 
with  an  immediate  remedy  on 
them,  have,  however,  been  con- 
aiderod  a  good  accord  and  satis- 


faction.   See  Com.  Dig.  Accord, 

B.  4  ;  CaHtorigJU  v.  Cooke,  8  B.  & 
Ad.  701  ;  Good  v.  Cheeset.-.an,  2  B. 
k  Ad.  828  ;  but  see  Bayley  v. 
Homan,  3  Bing.  N.  C.  915;  5 
Scott^  94.  Is  not  the  distinction 
this  ?  If  the  mere  agi*eement 
were  intended  to  be  the  satisfac- 
tion, it  need  not  be  executed  ;  if 
its  performance  were  intended  as 
the  satisfaction,  it  must  be  exe- 
cuted. See  Reeves  v.  Heame,  1 
M.  &  W.  828 ;  Sard  v.  Rhodes,  1 
M.  h  W.  153 ;  Lewis  v.  I/yster, 
2  C,  M.  A;  R.  707.  In  the  Roman 
law,  a  stipulation  by  which  a 
former  obligation  was  taken  away 
by  the  substitution  of  a  new  one 
was  familiar.  It  was  called  No- 
vatio.  It  exists  at  this  day  in  the 
French  law.  (Code  Civil,  1271.) 
Novation  might  be  eitiier  without 
a  change  of  persons,  sine  delega- 
tions, or  with  a  change  of  persons, 
cum  delegatione.  There  might  be 
a  chan^  of  the  debtor's  person, 
expromxssio,  or  of  the  creditor's, 
cessU), 

(/)  i^«/!8/^u^v.^u«^,ubi  supra. 

(g)  FUch  V.  SutUm,  5  East, 
230.  Unless  the  demand  be  un- 
liquidated Wilkinson  v.  Byer$, 
1  Ad.  ft  EL  106 ;  8  N.  ft  M.  858  ; 
WaUers  v.  Smith,  2  B.  ft  Ad. 
889  ;  Beaumont  v.  Oreathead,  2 

C.  B.  494 ;  Cooper  v.  Parker,  24 
L.  J.,  G.  P.  68  ;  15  G.  B.  822. 
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CHAPTER  plaintiff,  notwithstanding,  afterwards  sued  the  defendant 
for  the  balance.  But  Abbott,  C.  J.,  said,  "  If  the  father  did 
"pay  the  smaller  sum  in  satisfaction  of  this  debt,  it  is  a  bar 
to  the  plaintiff's  now  recovering  against  the  son,  because,  by 
suing  the  son,  he  commits  a  fraud  on  the  father,  whom  he 
induced  to  adyance  his  money  on  the  £uth  of  such  advance 
being  a  discharge  of  his  son  from  further  liability "  (A). 
Payment  of  a  smaller  sum  may  be  a  satis&ction  where  that 
smaller  sum  is  the  result  of  an  account  stated,  including 
cross  demands  (»). 


Engagement 
by  th&d 
party. 


So,  although  a  contract  by  the  defendant  himself  to  pay 
a  smaller  sum  can  be  no  satisfaction,  unless  it  be  n^;oti- 
able ;  yet  a  contract  by  a  third  person  to  do  so  may 
be  (J),  Thus  the  taking  a  bill  from  one  of  the  two  partners 
may  operate  as  a  satisfaction  of  the  joint  debt :  for  the 
sole  liability  of  one  person  may,  in  some  instances,  be  more 
advantageous  than  his  liability  jointly  with  another  (k), 

Belinquishing     Belinquishing  a  suit,  involving  a  doubtful  point  of  law, 
a  suit.  may  be  a  good  satisfaction  (l).     So,  it  should  seem,  is  the 

relinquishment  of  a  claim  involving  a  reasonable  doubt^ 
though  really  unfounded  and  without  suit  (m). 


When  a  bill 
operates  as 
satisfaction. 


The  acceptance  of  a  negotiable  security  from  the  debtor 
alone  may  be  a  satisfaction  even  of  a  debt  of  larger 
amount  (n). 

Where  a  bill  or  note,  on  which  some  person  other  than 
the  debtor  is  liable,  is  expressly  given  and  accepted  (o),  in 
full  satisfaction  and  discharge,  the  liability  of  the  debtor 
for  the  original  debt  will  not  revive,  on  the  dishonour  of 
the  substituted  instrument  (p).    But  if  it  be  taken  gene- 


(A)  Welby  v.  Drake,  1  Car.  k 
Payne,  557  ;  Cooper  v.  Parker,  15 
C  6  822 

\i)  Smith  V.  Page,  15  K  &  W. 
683  ;  Perry  v.  Atwood,  25  L.  J., 
Q.  B.  408  ;  6  £.  ft  B.  691. 

(»  SibrecY,  Tripp,  15M.  &W. 
23  ;  Ooddard  y.  Obrien,  9  Q.  B.  D. 
87.  Bidder  v.  Bridges,  87  Ch.  D. 
406  ;  57  L.  J.  800.  Wbero  plain- 
tiflfs  kept  debtor's  cheque  for  a 
smaller  amount  "on  account," 
held  not  conclusiYe  as  an  accord 
and  satisfaction.  Day  y.  Maclea, 
22  Q.  B.  D.  610. 

{k)  Thotnpson  v.  PereivaZ,  6  B. 
k  Ad.  925 ;  8  N.  ft  M.  667  ; 
ffenderson  y.  Stdbart,  5  Exch.  99 


and  see  Bdahaw  v.  Bush,  11 C.  B 
191. 

(f)  Longridge  y.  UOrviUe,  5  R 
ft  Aid.   117.      See   Edwards  v 
Baugh,  11  M.  ft  W.  641 ;  LUvtel- 
lyn,  y.  Llewdlyn,  15  L.  J.,  Q.  B. 
4. 

(m)  Cook  y.  Wrighl,  80  L.  J., 
Q.  B.  821. 

(n)  Sibrse  v.  Tripp,  15  M.  ft 
W.  28 ;  Beer  y.  FocSees,  9  App. 
Ca.  605  ;  54  L.  J.  180. 

(o)  Hardman  v.  Bellhouse,  9  M. 
ft  W.  596. 

ip)  Sardv.  Bhodes^lM.,  ft  W. 
153  ;  1  Tyrw.  ft  Gr.  298  ;  4  DowL 
748  ;  1  Gale,  876. 
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rally  on  acoount^  or  in  renewal^  the  original  liability  of  the   OHAPTBR 
debtor  revives  on  its  dishonour  {q).     If,  in  satisfaction  of  a        ^^^ 
note,  a  second  note  be  given,  and  in  satisfaction  of  the 
second  note  a  third,  the  third  note  cannot  be  pleaded  as 
given  in  satisfaction  of  the  first  (r). 

The  taking  of  a  co-extensive  security  of  a  higher  nature 
for  a  bill  or  note  merges  the  remedy  on  the  inferior  instru- 
ment. But  it  must  be  strictly  co-extensiva  Therefore,  a 
specialty  griven  by  one  maker  of  a  joint  and  several  note 
does  not  merge  the  remedy  on  the  note  («). 

A  warrant  of  attorney  is  not  an  extinguishment  of  the  xxtikottisti* 
debt,  as  between  the  parties.     "  Till  judgment  is  entered  ^""^"^  ^^ 
up,"  says  Lord  Eilenborough,  "  the  warrant  of  attorney  is  ^*^*^ 
merely  a  collateral  security,  and  cannot  meige  the  original  ^^^ °'  ^^^ 
debt ''(<).  attorney. 

A  bill  indorsed  in  blank  to  one  of  several  acceptors,  and  Of  transfer  to 
in  his  hands  when  due,  cannot  be  afterwards  transferred  (i*),  *^  acceptor, 
so  as  to  confer  on  the  transferee  a  remedy  against  any  of 
the  acceptors ;  for  there  has  been  that  which  is  an  equiva« 
lent  to  the  performance  of  the  contract 

Judgment  recovered  on  a  bill  or  note  is  an  extinguish-  Cf  jadgmenl 
ment  of  the  original  debt,  as  between  the  plaintiff  and  the 
defendant.  But  it  alone,  without  actual  satisfaction,  is  no 
extinguishment,  as  between  the  plaintiff  and  other  parties 
not  jointly  liable  with  the  original  defendant,  whether  those 
parties  be  prior  or  subsequent  to  the  defendant  (x).  Nor  is 
it  an  extinguishment,  as  between  a  party  prior  to  the 
plaintiff,  to  whom  the  plaintiff  after  the  judgment  returns 
the  biU,  and  the  defendant  (y). 

But  a  judgment  recovered  against  one  of  several  joint 
makers  or  joint  acceptors,  though  without  satisfaction,  is  a 
good  defence  to  an  action  against  the  others  (z).     But  a 


(q)  See  post,  iS^^Auimanv.tTooc^ 
1  Ecqp.  8  ;  Kearalake  y.  Morgan,  6 
T.  R.  613. 

(r)  Damd  y.  Preeos,  6  Q  B. 
440. 

(s)  AnseU  y.  BaJcer,  15  Q.  B. 
80.  Qwxret  as  to  the  effect  when 
the  note  is  joint  only.  See  Bell  y. 
Banks,  8  M.  &  G.  268,  267  ;  King 
y.  Hoars,  18  M.  k  W.  494,  496  ; 
Sha^  y.  Qihbs,  Scott,  N.  R.  See 
ante,  Chapter  on  AccBPTiLNCB 

(t)  Norris  y.   AyUU,  2  Can}p. 
S29 ;  BtU  y.  Banks,  8  M.  &  G. 


268. 

(tt)  Steele  y.  Earmer,  16  L.  J., 
Exch.  217;  14  M.  Jt  W.  881; 
As  to  this^  see  the  judgment  of 
the  Court  of  Error,  19  K  J., 
Exch.  87 ;  4  Exch.  1 ;  Code, 
s.  61. 

(a?)  Bayley,  835 ;  ClaxUm  y. 
Stoifi,  2  Show.  441,  494 ;  Lnt- 
wyche,  882  ;  Skin.  266. 

(y)  Tarleton  y.  AUhusen,  2  Ad. 
&  £.  82. 

(a)  Caitibejort  v.  OhapmaTi,  10 
Q.  B.   D.   229;   66  L.  J.   689 
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CHAPTER    judgment  recovered  agaiuBt  one  joint  and  several  maker  is 
XIX.        no  plea  to  an  action  against  his  companion  (a). 


Of  execation.  Nor  does  the  issuing  of  execution  against  the  person  or 
goods  of  one  party  to  a  bill  extinguish  the  plaintiffs  remedy 
against  other  parties. 


Of  difcharge 
from  execu- 
tion. 


Nay,  even  the  discharging  of  one  party  from  execution, 
under  a  ca,  sa,,  though  it  is  a  satisfiEiction  as  to  him,  and  a 
discharge  of  those  parties  to  the  bill  who  are  his  sureties 
thereon  (6),  is  no  extinguishment  of  the  liability  of  other 
parties  (c), 

^ri^aeUu  *       Waiving  a  fieri  facias  against  the  goods  of  a  party  does 
not  discharge  any  other  party  (cQ. 


Of  taking  a 
deed. 


Taking  security  of  a  higher  nature,  as  a  deed,  though  it 
extinguish  the  simple  contract  debt  on  the  bill,  as  between 
the  parties  to  the  substitution,  has  no  effect  on  the  liability 
of  the  other  distinct  parties  to  the  bill  (e),  supposing  that 
it  does  not  give  time  so  as  to  prejudice  the  condition  of 
sureties.  Indeed,  if  the  specialty  were  given  and  accepted 
as  a  collateral  security  only,  even  the  liability  on  the  bill, 
of  the  party  giving  it,  remains  unaffected  (/). 

SUSPENSION.  jf  a  i)Qi  Qj.  QQtg  \^  taken  on  account  of  a  debt  and 
nothing  be  said  at  the  time,  the  legal  effect  of  the  trans- 
action is  this — that  the  original  debt  still  remains,  but  the 
remedy  for  it  is  suspended  till  maturity  of  the  instrument 
in  the  hands  of  the  creditor  (g).  This  effect  of  giving  the 
bill  has  also  been  described  as  a  conditional  payment  (A). 
It  is  an  exception,  but  not  a  solitary  one,  to  the  genersd 


Ward  V.  Johnami,  16  Syng's  Amer. 
Rep.  148  ;  King  v.  Hoare,  13  M. 
&  W.  494  ;  Bringmead  v.  Har- 
rison, L.  R.,  6  C.  P.  684  ;  Kendall 
V.  HamiWm,  L.  R.,  3  C.  P.  D. 
403.  Ord.  XIII.  r.  4,  excepts 
judgment  by  default  and  execution 
thereon,  where  some  of  tlie  defen- 
dants have  not  appeared. 

(a)  Ibid. 

(ft)  See  Chapter  on  Principal 

AND  SURKTY. 

(c)  Hayling  v.  Mulhally  2  W. 
Bl.  1236,  the  marginal  note  of 
this  case  is  incorrect,  see  English 
V.  Darley,  2  Bos.  &  P.  61  ;  8  Esp. 
49 ;  Clark  v.  Clement,  6  T.  R. 
625  ;    Mayhew    v.     CrickeU,     2 


Swanst.    190.      See    Michael  v. 
Myers,  6  M.  &  6.  702. 

{d)  Pole  V.  Ford,  2  Chit  125. 

(e)  Ba^^ley,  6th  ed.  334  ;  Bac 
Ab.  E^ctinguishment,  D.  ;  Ansell 
v.  Baker,  16  Q.  B.  20. 

(/)  Bedford  v.  Dcakin,  2  B.  & 
Aid.  210  ;  2  Stark.  178. 

(g)  Kearslakey, Morgan, ST.'R, 
613  ;  2  Wms.  Saund.  108  b,  n.c  ; 
Steadman  v.  Oooch,  1  Esp.  8.  If 
payment  of  a  cheque  be  stopped, 
the  debt  instantly  revives  as 
though  it  had  never  been  g;iyen. 
Colien  v.  Hale,  L.  R.,  3  Q.  B.  D. 
371. 

{h)  Belshaw  v.  Bush,  11  C.  B. 
205. 
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rule  of  law,  that  a  right  of  action  once  suspended  by  act   ^^^J^^ 

of  the  parties  is  gone  for  ever  (i).     The  action  for  the 

original  debt  is  equally  suspended  if  the  bill  or  note  be 
given  by  a  stranger  (A;),  or  if  it  be  outstanding  in  the  hands 
of  a  transferee. 

Where  a  biU  is  renewed,  holding  the  original  bill,  and  Eflfect  of 
taking  the  substituted  one,  operates  as  a  suspension  of  the  ^^^c^^* 
debt  tiU  the  substituted  bill  is  at  maturity  (1).  And  although 
the  second  bill  for  the  principal  sum  should  be  paid,  the 
plainti£f  may  recover  interest  due  on  the  original  bill  at  the 
time  when  the  second  was  given,  by  bringing  an  action  on 
the  original  bill,  unless  it  appear  that  the  second  bill  was 
intended  to  operate  as  a  renewal,  or  satisfaction  of  the 
whole  of  the  former  biU  (wi).  If  the  second  bill  be  dis- 
chaiged,  by  an  alteration,  an  action  may  be  brought  on  the 
first  (n). 

A  covenant  not  to  sue  for  a  limited  time  will  not  suspend  Covenant  not 
the  right  of  action  (o),  but  will  only  create  a  right  to  sue  for  to  sue  within 
the  breach  of  covenant     No  more  will  a  subsequent,  or  ^"^^^  ^°^^ 
even  a  contemporaneous,  but  collateral,  agreement  on  good 
consideration  not  to  sue   for  a  limited   time  on  a  bill  or 
note  (p). 

An  express  release,  relaxation  is  an  acquittance  under  the  belbase. 
seal  of  the  releasor.      Being  a  deed,   no  consideration  is 
essential  to  its  validity  (g). 

A  release  by  the  holder  after  the  maturity  of  the  bill  is  a  Beleaso  at 
complete  discharge  as  between  the  releasor  and  his  trans-  nmturity. 
forces  on  the  one  hand,  and  the  releasee  on  the  other.     Its 


(i)  Belshaw  v.  Buah^  11  C.  B. 
201.  See  ante.  Ford  v.  Beech, 
Parke,  6.,  delivering  the  judg- 
ment of  the  Ck>art  of  Error,  11 
Q.  B.  867. 

(k)  Ibid. 

(Q  Kendriek  v.  Lomax,  2  C.  Jt 
J.  405 ;  2  Tyrw.  488.  See  Ex 
parte  Barclay,  7  Ves.  697  ;  Bi8?iop 
V.  Boioef  8  M.  &  SeL  862  ;  Dillon 
V.  Rimmery  1  Bing.  100  ;  7  Moore, 
427  ;  In  re  London  and  Birming- 
ham  Bank,  84  L.  J.,  Chan.  418. 

(m)  Lumley  v.  Musgrave,  4 
Bing.  N.  C.  9  ;  6  Scott,  280 ; 
Lumley  v.  Hudson,  4  Bing.  N.  C. 
15  ;  5  ScoU  238 


{n)  Sloman  v.  Cox,  1  C,  M.  & 
R.  471 ;  6  Tyrw.  174. 

(o)  Thimbleby  v.  Barron,  8  M. 
k  W.  210. 

(p)  Ford  V.  Beech,  11  Q.  B. 
842,  in  error  ;  Webb  t.  Spioer,  19 
L.  J.,  Q.  B.  85  ;  13  Q.  B.  894, 
in  error ;  Moss  v.  HaZl,  5  Ezch. 
50  ;  per  Parke,  B.,  Salmon  v. 
Wel>b,  8  H.  L.  Cas.  510  ;  FligU 
V.  Oray,  8  C.  B.,  N.  S.  320. 

{q)  The  Code,  ss.  62  and  68, 
makes  no  mention  of  any  con- 
sideration as  being  necessary  to 
support  either  a  waiver  or  a  can- 
cellation. See  Poster  v.  Dawbsr, 
6  Ex.  851. 
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CHAPTER   effect  on  other  parties  will  be  considered  when  we  come  to 
^^^'       the  subject  of  principal  and  surety. 


Premature 
releaflo. 


But  a  premature  release,  ».e.  a  release  before  the  bill  is 
due,  though  good  as  between  the  parties,  will  not  dischaige 
the  releasee  from  the  claim  of  an  indorsee  for  value,  who 
took  the  bill  before  it  was  due,  without  notice  of  the 
release  (r). 


Bt  a  party 
who  is  not 
the  holder. 


And  a  release,  whether  before  or  after  the  maturity  of  the 
bill,  is  good  as  between  the  parties^  although  the  releasor 
be  not  at  the  time  of  the  release  the  holder  of  the 
bill  («). 

To  drawee  But  a  release  of  a  drawee  before  acceptance  is  inopera- 


By  or  to  one 
ofBevenil 
jointly 
entitled  or 
liable. 


A  release  by  one  of  several  joint  creditors  is  a  release 
by  all.  And  a  release  to  one  of  several  joint  contractors 
is  in  law  a  release  of  all(tt).  Therefore  a  release  of 
one  of  two  joint  acceptors  or  joint  indorsers  is  a  release 
to  both. 

A  release  of  one  of  several  joint  debtors,  who  are  severally y 
as  well  2A  jointly ^  liable,  is  equally  a  release  to  all,  for  judg- 
ment and  execution  against  one  would  have  been  a  discharge 
to  all  {v). 

But  it  has  been  held,  that  a  release  to  parties  jointly 
liable  may  in  some  cases  be  restrained  by  the  terms  of  the 
instrument  {w)y  and  may  be  construed  as  a  covenant  not  to 
sue  where  such  a  construction  is  necessary  to  carry  out  the 
paramoimt  intention  of  the  deed  {x).  But  it  cannot  be  de- 
feated by  a  mere  parol  agreement  (y).  , 


(r)  Dod  V.  Edwards,  2  C.  &  P. 
602 ;  Code,  s.  62  (2). 

(s)  Scott  y.  Liffordj  1  Camp. 
246  ;  9  East,  347.  If  an  acceptor 
plead  a  release  it  must  appear  by 
his  plea  that  the  bill  had  been 
accepted  before  the  release  was 
given.  AahUm  y.  Freestun,  2  M. 
&  0.  1 ;  2  Scott,  N.  R.  278.  The 
holder  only  can  waive.  Code, 
s.  62.  Qwtre  whether  there  can 
be  a  waiver  by  estoppel  ? 

(0  Drage  v.  NeUer,  1  Ld. 
Raym.  65  ;  Hartley  v.  MarUon,  5 
Q.  B.  247  ;  and  see  Askton  v. 
Freestfim,  snpnt. 

(u)  Co.  LitL  282  a ;  Nicholson 
V.  JXetdll,  4  Ad.  &  £U.  675 ;  6 


N.  &  M.  192 ;  1  Bar.  &  W.  758. 
So  a  release  of  one  of  several 
joint  trespassers  is  a  release  of 
all.    Lit  a  376. 

(v)  Nicholson  v.  BeviU,  4  Ad. 
&  K  675;  6  N.  &  K  192;  1 
Bar.  &  W.  758 ;  JSvans  v.  Theni* 
ridgsj  2  K.  &  J.  174 ;  25  L.  J., 
Chan.  102. 

{w)  Brocks  V.  StuaH,  1  Per.  & 
D.  615 ;  9  Ad.  ft  £.  854  ;  Cocks 
V.  Nash,  9  Bing.  841 ;  Price  v. 
Bwrker,  4  S.  &  B.  460  Bender- 
son  V.  Stobari,  5  Exch.  99. 

{x)  SoUy  V.  Forbes,  2  B.  &  B. 
88;  WUlisY  DeCastro,27L,J.y 
C.  P.  248 ;  4  a  B.  (N.S.)  216. 

{y)  2  BoL  Ab.  412 ;  Lacy  v. 
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Indeed^  the  most  general  and  sweeping  words  of  release   CHAPTBB 
may  be  qualified  and  restrained  by  the  recital  («)•  ^JX. 


A  covenant  not  to  sue  amounts  in  law  to  a  release  (a).  Restrained  by 
But  though  it  may  be  pleaded  as  a  release  by  the  party  to 
whom  it  is  given,  it  does  not  so  far  operate  as  to  discharge  ^J^^  ^^ 
another  person  jointly  liable  (6).     Nor  will  a  covenant  not 
to  sue,  given  by  one  of  two  joint  creditors,  operate  as  a  re- 
lease (c). 

A  covenant  not  to  sue  for  a  limited  time,  though  (as  we  Ck)yenant  not 
shall  hereafter  see)  it  discharges  sureties,  does  not,  as  he-  *?  ^t^?^  * 
twem  the  parties^  effect  a  release,  or  even  a  siispension  of  ^°"       ^™®* 
the  action  ((£),  unless  there  be  a  provision  that  it  may  be 
pleaded  in  bar  (e). 

We  have  already  seen  that  the  creditor's  appointment  of  Appointment 
his  debtor  as  executor  amounted  in  law  (/)  to  a  release  ;  of  debtor 
and  that  the  same  consequence  follows  if  one  of  several  joint  ®^®<^°*^'' 
debtors  be  appointed  executor.     But  a  debtor's  appointment 
of  his  creditor  to  be  executor  is  no  release  unless  there  be 
assets  (^). 

The  release  of  a  debt  is  a  release  of  the  right  to  hold  any  Right  to  hold 
securities  that  may  have  been  given  for  the  debt  (A).  ^^^IZt 


Kynaston,  2  Salk.  575  ;  2  Saund. 
47,  t ;  CheeUuxm  v.  Ward,  1  B.  & 
P.  630 ;  Nicholson  v.  lUmll,  ubi 
snpra,  n.  (v) ;  Brooks  ▼.  Stuart,  9 
Ad.  k  £.  854  ;  1  Per.  &  D.  615. 

(z)  Payler  v.  Homersham,  4  M. 
&  S.  423 ;  Simons  ▼.  Johnson,  3 
B.  &  Ad.  175. 

(a)  Com.  Dig.  tit  Release.  See 
as  to  a  covenant  in  a  composition 
deed,  EUis  v.  M^ Henry,  L.  R.,  6 
C  P.  229. 

\b)  Dean  v.  NewhaU,  8  T.  R. 
168;  Hutton  v.  JSyre,  6  Tannt. 


289;  Price  v.  Barker,  4  £.  &  B. 
760. 

(c)  Waimesley  v.  Cooper,  11  Ad. 
&  £11.  216  ;  3  Per.  &  Dav.  149. 

(rf)  Thimbleby  v.  Barron,  8  M. 
b  W.  210. 

(e)  Walker  v.  NevUk,  34  L.  J., 
Ezch.  78. 

(/)  But  not  in  equity.  See 
ante,  p.  61. 

ig)  See  Loioe  v.  Peskett,  16  C. 
B.  503. 

(A)  Cowper  v.  Chreen,  7  M.  &  W. 
633. 
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General  prin"  ^^^  ^*^  ^^  principal  aud  surety  is  in  substance  the  same 
ciples  of  the  ^  ^^^  Roman  law  ;  not,  perhaps,  so  much  derived  from  ity 
law.  as  flowing  from  the  same  natural  equities  between  creditor, 

principal  debtor,  and  sureties.  "Pro  eo  qui  promittit 
Bolent  alii  obligari,  qui  fidejussores  appellantur;  quos 
homines  aocipere  sclent  dum  cuiunt  ut  diligentius  sibi 
cautum  sit "  (a). 


(a)  Inst.  8,  20.  See  as  to  the 
Roman-Dutch  law,  and  the  old 
French  law,  M* Donald  y.  Bell,  8 
Moo.  P.  C.  C.  816  ;  Bellvngham  v. 
Frere,  1  Moo.  P.  C.  C.  888.    All 


the  rules  of  the  common  law  and 
the  law  merchant  not  inconsistent 
with  the  Code  are  preserred  by 
sect.  97. 


Principal  and  Surety, 
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A  party  liable  on  a  bill  sometimeB  bears  to  the  holder   CHAPTBB 
the  relation  of  principal  debtor,  sometimes  of  surety  only.  ^^ 

The  contraot  of  suretyship  is  a  contract  uberrima!  fidei. 
Therefore,  where  there  is  any  misrepresentation,  or  any 
fraudulent  concealment  of  any  material  fact,  which  fact  if 
known  might  have  induced  the  surety  not  to  enter  into  the 
contract,  that  contract  is  void  from  the  beginning,  as  be- 
tween the  creditor  and  the  surety  (6).  But  mere  nondis- 
closure of  the  state  of  accounts  by  the  creditor  to  the  surety 
will  not  avoid  the  contract  (c). 

It  is  a  general  rule  of  law,  that  a  discharge  of  the  prin- 
cipal is  a  dischaige  to  the  surety.  For  the  engagement  of 
the  surety,  being  but  an  accessory  to  the  principal's  agree- 
ment (c^),  terminates  with  it.  If,  notwithstanding  this 
release  of  the  principal  debtor,  the  creditor  could  sue  the 
surety,  he  would  evade  the  effect  of  his  own  discharge  to 
the  principal,  and  regain  a  debt  which  he  may  have  re- 
linquished for  a  valuable  consideration,  or  at  least  by  his 
deliberate  act.  Besides,  were  the  surety  obliged  to  pay 
the  creditor,  the  surety  must  either  be  allowed  to  resort  to 
his  principal,  or  he  must  not.  If  he  may,  then  the  prin- 
cipal will  lose  the  benefit  of  that  dischaige  which  he 
received  from  the  creditor ;  if  he  may  not,  the  loss  occa- 
sioned by  the  creditor's  stipulation  with  the  principal  will 
fall  on  the  surety.  Further,  it  is  a  doctrine  of  equity  that 
the  surety  is  entitled  to  all  the  remedies  which  the  creditor 
has  against  the  principal,  and  the  creditor  by  releasing  the 
principal  would  prejudice  those  remedies.  It  is  evident 
frx>m  these  considerations,  that  the  only  rational  and  equit- 
able rule  is,  that  which  is  well  established  both  in  law  and 
equity,  namely  that  a  discharge  to  the  principal  is  a  dis- 
charge to  the  surety. 

In  inquiring  into  the  effect  of  a  discharge  or  indulgence  Diyislon  of 
by  the  holder,  to  parties  liable  on  a  negotiable  instrument,  subject 
let  us  consider,— 1st  What  parties  to  a  bill  or  note  are 
principals,   and   what  parties  are  sureties ;   2ndly.  What 
conduct  of  the  holder  will  discharge  the  surety ;  3rdly.  How 


(6)  See  Owen  y.  HomaUf  4  H. 
of  Ii.  Cas.  007 ;  Hamilton  v. 
Wat8(m,  12  C.  k  F.  109 ;  A'orth 
BrUish  Inaurawe  Chmpany  v. 
Uayd,  10  Exch.  528. 

(c)  ffamiltony.  Watson;  North 
BrUiah  Inawraruie  Company  v. 
Lloydf  sapra.  But  see  RaiUijn  v. 
Matthews,  10  C.  k  F.  984,  and 


the  observations  of  Parke  and 
Alderson,  BB.,  thereon  in  North 
British  Insurance  Company  v. 
Lloyd, 

(d)  Nam  fidejnasomm  obli^t  o 
accessio  est  principalis  obliga- 
tionis,  nee  plus  in  accessione 
potest  esse,  qnam  in  principali 
re.     Instit  8,  20,  6. 
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OHAPTEB  the  discharge  of  the  surety  may  be  prevented ;  4thly.  How 
XX.        it  may  be  waived ;  5thly.  What  oonduct  of  the  creditor  to 

the  surety  will  discharge  the  principal  debtor ;  and^  lastly, 

add  a  few  words  on  the  rights  of  suretiea 

WHAT  First    What  parties  to  a  bill  are  principals,  and  what 

PABTiBSTOA  parties  are  sureties. 

wNGiFfLs.  Suppose  the  bill  to  have  been  accepted  and  indorsed 
AND  WHAT  ^'^^  valua  The  acceptor  is  the  principal  debtor,  and 
PABTiEs  ABB  all  the  other  parties  are  sureties  for  him,  liable  only  on 
suBBTiBS,      his  defeult. 

But  though  all  the  other  parties  are,  in  respect  of  the 
accq>tor,  sureties  only,  they  are  not,  as  between  themtdveSf 
merely  co-sureties,  but  each  prior  party  is  a  principal  in 
respect  of  each  subsequent  party.  For  example,  suppose 
a  bill  to  have  been  accepted  by  the  drawee,  and  afterwards 
indorsed  by  the  drawer  and  by  two  subsequent  indorsers  to 
the  holder.  As  between  the  holder  and  the  acceptor,  the 
acceptor  is  the  principal  debtor,  and  the  drawer  and  in- 
dorsers are  his  sureties.  But  as  between  the  holder  and 
the  drawer,  the  drawer  is  a  principal  debtor,  and  the  sub- 
sequent indorsers  are  his  sureties.  As  between  the  holder 
and  the  second  indorser,  the  second  indorser  is  the  prin- 
cipal, and  the  subsequent  or  third  indorser  is  his  surety. 
A  discharge,  therefore,  to  the  prior  parties,  the  principals, 
is  a  discharge  to  the  subsequent  parties,  the  sureties ;  but 
a  discharge  to  the  subsequent  parties,  the  sureties,  is  not  a 
discharge  to  the  prior  parties,  the  principals  (e). 

Where  a  bill  is  payable  to  the  order  of  a  third  person, 
the  payee  is  a  subsequent  party,  and  so  a  surety  for  the 
drawer.  He  stands  in  the  same  situation  as  the  first  in- 
dorsee and  second  indorser  of  a  bill  drawn  payable  to  the 
indorser's  order  (/). 

It  follows,  therefore,  that  a  discharge  to  the  acceptor 
is  a  dischai^  to  all  the  parties  to  the  bill ;  for,  if  they 
were  still  liable,  they  could  either  sue  the  acceptor,  or  they 
could  not  If  they  could,  the  discharge  to  the  acceptor 
would  be  frustrated;  if  they  could  not,  they  must  pay 
the  bill  without  a  remedy  over,  which  would  extend  their 
liability  beyond  their  contract.      So,  a  dischazge  to  an 

(e)  Where  a  bill  of  exchange  is  with  the  payee  or  sabeeqnent 

is  drawn  by  one  person  upon  an-  holder,  thi^  the  bill  shall  be  ac- 

other,  and  a   third  party   sub-  cepted  and  paid,  bat  he  incnrs  no 

scribes  his  name  under  that  of  obligation  to  the  drawees.    See 

the    drawer,    adding    the   word  Byles  on  Bills,  6th  American  ed. 

'*  surety'*  to  his  signature,  it  has  874. 

been  held  in  America,  that  the  (/)  Claridge  y.  DaUon,  4  M.  & 

undertaking  of  such  third  party  SeL  220. 
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indorser  is  no  disohaige  of  the  prior  indorsers,  for  they  have    OHAPTSB 

no  remedy  against  the  discharged  indorser ;   but  it  is  a        ^^ 

discharge  of  the  subsequent  indorsers,  for  if  the  holder 

could  notwithstanding  recover  against  them,  and  they  could 

recover  against  the  prior  dischaj^d  indorser,  his  discharge 

would  be  frustrated ;  if  they  could  not,  they  must  pay  the 

bill  without  a  remedy  over  (g). 

It  was  formerly  held,  that  where  a  bill  was  accepted  Onaooomoio- 
without  consideration  for  the  accommodation  of  the  drawer,  datioa  bills, 
the  drawer  was  to  be  considered  the  principal  debtor,  and 
the  acceptor  as  his  surety ;  and,  therefore,  that  time  given 
to  the  drawer  would  discharge  the  acceptor  (A),  but  time 
given  to  the  acceptor  would  not  discharge  the  drawer  (t). 
But  this  distinction  has  since  been  overruled  at  law  (;),  the 
acceptor,  in  all  cases  of  accommodation  bills  as  well  as 
others,  being  considered  as  the  principal  debtor,  though  the 
holder,  at  the  time  of  making  the  agreement^  or  even  of 
taking  the  bill,  knew  the  acceptance  to  have  been  without 
value  {k).  It  was  otherwise  in  equity  where  the  holder  had 
notice,  and  the  equitable  doctrine  was  available  under  an 
equitable  plea  (Q. 

As  the  acceptor  is  at  law  in  all  cases  the  principal  debtor  Onpiomissory 
on  a  bOl,  so  the  maker  is  at  law  the  principal  debtor  on  a  notes. 


{g)  Smith  v.  Knox,  8  Esp.  46 ; 
Cla/ridge  ▼.  DdUon,  4  M.  &  SeL 
282 ;  Hall  ▼.  CoU,  6  Nev.  &  M. 
124 ;  4  Ad.  &  £1.  577  ;  1  Har.  & 
W.  722. 

{h)  Laoeion  v.  Peatt  2  Gamp. 
185  ;  see  YdUop  v.  Ehera,  1  B.  & 
Ad.  608. 

(i)  CoUoU  V.  Haigh,  8  Camp. 
281. 

{j)  Fentum  v.  Pocoek,  5  Taunt. 
192 ;  1  Marsh.  14 ;  Carataira  ▼. 
BolUaUm,  5  Tannt  551 ;  1  Marsh. 
207 ;  Smith  v.  Jones,  2  E.  &  6. 
50,  note.    Kow  see  Code,  s.  28 

(2). 
(k)  "I  think,"  says  Parke,  J., 

'*  that  the  decision  in  Fentum  ▼. 

Poeock  was  good  sense  and  good 

law."  Price  v.  Edmunds,  10  B.  & 

C.  578 ;  Harrison  y.  CourUnUd,  8 

B.  ^  Ad.  86 ;  IfichoU  y.  Norris, 

8  B.  &  Ad.  41.   The  doctrine  laid 

down  in  Fentum  y.  Poeock  has, 

however,  been  donbted  in  equity 

byLordEldon.  Ex  parte  Olendin- 


ning.  Back.  517 ;  BanJIs  of  Ireland 
y.  Beresford,  6  Dow.  233 ;  and  by 
a  late  Master  of  the  Bolls,  Sir 
John  Leach.    As  to  the  role  in 
equity,  see  however,  Hollier  y. 
Ejpre,  9  CUrk  A(  F.  45  ;  Strong  v. 
Foster,  17  C.  B.  201 ;  Davies  v. 
Stainbank,  6  De  6.,  Mac  k  Gt. 
679.   An  accommodation  acceptor 
who  pays  the  creditor  is,  it  seems, 
entitled  to  all  instruments  and 
securities  ffiven  by  the  principal 
debtor.      VovMggin  v.  Bourne, 
You.    115 ;    Wodeh&use  y.   ParS" 
brother,  25  L.  J.,  Q.  B.  22 ;  5  £ 
&  B.  277 ;  and  see  now  the  sta- 
tutable rule,  19  k  29  Yict  c.  97, 
s.  5 ;  Pearl  v.   Deacon,  24  Beay. 
186 ;  1  De  6.  &  J.  461;  26  L.  J., 
Chan.  761.    A  holder  for  value 
may  recover  from  an  accommo- 
dating party,  even  with  notice  of 
the  fact.    Code,  s.  28  (2). 

{I)  Bailey  v.  Edwards,  34  L.  J., 
Q.  B.  41 ;  4  B.  &  S.  761. 
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CHAPTEB    note,  though  it  be  given  bj  the  maker  to  the  payee  without 
^^         consideration  {m\  and  the  holder  take  it  with  notice  of  the 
absence  of  consideration  (n). 

The  indorsers  of  a  note  severally  stand,  bjb  prindpals 
or  sureties,  in  the  same  situation  as  the  indorsers  (^  a 
bill 


On  a  joint 
and  aeyeial 
note. 


When  of  a  joint  and  several  note  one  maker  is  in  reality 
principal  and  tibe  other  surety,  yet  it  was  no  defence  ai  law 
that  one  is  principal  and  the  other  is  surety,  that  this  was 
known  to  the  creditor  at  the  time  of  the  contsract,  and,  con- 
sequently, that  the  surety  is  discharged  by  time  given  to 
the  principal  (o).  But  such  a  defence  was  plainly  available 
in  equity  (jo),  and  therefore  might  be  the  ground  of  an 
equitable  plea. 


(m)  Carstaira  y.   RollesUm^    5 
Taunt  651  ;  1  Marsh.  207. 

(n)  Nichols  V.  NorriSf  8  B.  & 
Ad.  41. 

(o)  Price  v.  Edmunds,  10  B.  k 
C.    678;  Perfect  v.  Mwrgrave,  6 
Price,  111 ;  Manley  v.  Boycott,  2 
E.  k  B.  i6;  Strong  v.  Foster,  17 
C.   B,   201 ;  ffoUier  v.   Eyre,  9 
Clark  &  F.  46.     But  evidence  to 
that   effect   has  been   admitted. 
OarreU  v.  Jull,  1  S.  N.  P.  11th 
ed.  407  ;  Hall  v.  Willcox,  1  M.  & 
Rob.  68.     In  Clarke  v.  Wilson,  8 
M.  &  W.  208,  it  was  intended  to 
have  raised  the  question,  but  on 
demurrer    to     defendant's    plea 
judgment  was  given  for  the  plain- 
tiff.   In  EeesY,  BerringUm,  2  Ves. 
jun.    640,    Lord    Loughborough 
says,  referring  to    legal  obliga- 
tions, *^  that  where  two  are  bound 
jointly  and  severally,  the  surety 
cannot  aver  by  pleading  that  he 
is  bound  as  surety."    See  Ashbee 
▼.  Pidduek,  1  M.  &  W.  664  ;  and 
Thompson  v.  Clvhley,  1  M.  &  W. 
212.     But,   in  equity,  a  surety 
may  aver  and  prove  that  he  was 
only  a  surety,  though  the  bond 
was  joint  and  several.    Heath  ▼. 
Key,  1  Y.  &  J.  484  ;  NisbeU  v. 
Smith,  2  Bro.  C.  C.  681 ;  SHp  v. 
Hvcy,  8  Atk.  91 .    The  authorities 
are  contradictory ;  but,^  on  prin- 
ciple, such  evidence  is  inadmissi- 
ble at  law  as  against  the  creditor ; 
for  it  is  parol  evidence  to  make 


a  written  contract  conditional, 
which,  on  the  face  of  it,  is  abso- 
lute. The  evidence  does  not  show 
absence  of  consideration  as  in  the 
case  of  an  accommodation  accept- 
ance. Besides,  the  introduction 
of  such  evidence  might  affect  an 
innocent  indorsee  with  stipula- 
tions of  which  he  had  no  notice. 
But  when  the  question  arises  not 
between  the  creditor  and  his 
debtors,  but  between  those  debtors 
themselves,  whether  one  ¥ras  prin- 
cipal and  the  other  was  surety, 
{)arol  evidence  is  admissible  at 
aw,  as  in  such  a  case  it  clearly 
is  in  equity.  Craythome  v.  Sunn- 
bume,  14  Ves.  170  ;  see  p.  9 ; 
Reynolds  v.  Wheeler,  80  L  J., 
C.  P.  860. 

{p)  HoUier  v.  Eyre,  9  C.  &  P. 
46 ;  Iktvies  v.  Stainbank,  6  De  G., 
Mac  &  G.  679.  See,  however, 
Strong  v.  Foster,  supra.  But  this 
case  was  reflected  on  in  Pooley  ▼. 
Harradim,  7  £.  &  B.  431 ;  and 
see  Mutual  Loan  Fund  v.  Sudlow, 
28  L.  J.,  C.  P.  108  ;  Bayner  v. 
Fusaey,  28  L.  J.,  Exch.  182; 
Taylor  v.  Burgess,  29  L.  J.,  £xch. 
7-,  6  H.  &  N.  1 ;  and  may  be  con- 
sidered to  have  been  finailT  over- 
ruled by  the  Court  of  Ezcheouer 
Chamber  in  Oreenough  y.  JfClel- 
land,SO  L.  J.,  Q.  B.  16  ;  Oriental 
Finance  Company  v.  Overend,  Our- 
ney  &  Co,,  L.  R.,  7  Chan.  Ap.  142. 
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Secondly,  aa  to  what  conduct  of  the  creditor  will  di«h    CHAPTBB 


XX. 


charge  the  surety. 

The  creditor  must  not,  as  we  have  already  seen,  conceal  ^^hat  gon- 
from  the  surety  any  stipulation  in  the  original  contract,  duct  of  the 
disadvantageous  to  the  principal  debtor.     Such  concealment  obeditob 
is  a  fraud,  and  releases  the  surety  (2).  N^fDW.^^ 

And  the  surety  is  discharged  if  the  actual  original  con*  chabgs  thb 
tract  between  the  creditor  and  the  principal  debtor  varies  subett. 
in  the  slightest  degree  from  that  for  which  the  surety  had 
stipulated  (r). 

So,  in  all  transactions  subsequent  to  the  original  contract, 
the  surety's  remedies  both  at  law  and  in  equity,  against 
the  principal  debtor,  whether  in  his  own  name  or  in  the 
name  of  the  creditor,  must  be  preserved  intact  by  the 
creditor  («). 

The  holder  of  a  bill  of  exchange  is  not  obliged  to  use 
active  diligence  in  order  to  recover  against  the  acceptor  (t), 
in  the  absence  of  any  agreement  to  do  so.  He  may  defer 
suing  him  as  long  as  he  pleases ;  he  may  even  promise  not 
to  press  him,  or  not  to  sue  him,  if  the  promise  be  not 
binding  in  law.  Thus,  where  the  executrix  of  an  acceptor 
verbally  promised  to  pay  the  holder  out  of  her  own  estate, 
provided  he  would  forbear  to  sue,  and  he  forebore  accord- 
ingly, it  was  held  that,  the  agreement  being  invalid  under 
the  Statute  of  Frauds,  the  drawer  was  not  discharged  (u). 

But,  if  the  holder  once  destroy  or  suspend,  or,  by  a 
binding  agreement  with  the  acceptor  (v),  contract  to  destroy 
or  suspend,  his  right  of  action  against  the  acceptor,  the  drawer 
and  indorsers  are  at  once  discharged,  unless  the  agreement 


(q)  Pidcocky,  Bishop,  8  B.  &  C. 
006  ;  5  D.  &  R.  505  ;  Mayhew  y. 
CHekeU,  2  Swan.  193  ;  Stone  v. 
Compton,  5  Bing.  N.  C.  142 ;  6 
Scott,  816  ;  JaeJuony.  DuchairCf  3 
T.  R.  551  ;  Cecil  v.  PlaisUno,  1 
Anst  202;  MiddleUm  v.  Lord 
OnsloWj  1  P.  Wmi.  768  ;  Broion 
y.  fFilkinaon,  13  M.  &  W.  14. 

(r)  See  Bonsor  v.  Cox,  4  Beav. 
379  ;  affirmed  on  appeal,  4  Beav. 
383  ;  6  Beav.  110—118  ;  Polak  v. 
JBvereU,  L.  R,  1  Q.  B.  D.  669  ; 
Croydon  Cka  Co,  v.  Dickenson,  L. 
R.,  2  C.  P.  D.  46. 

(s)  And  see  as  to  the  duty  of 
the  creditor,  Watts  y.  ShutUe- 
worth,  5  H.  &  N.  235 ;  affirmed 
on  appeal,  7  H.  &  N.  853  ;  TFulff 
y.  Jay,  L.  R.,  7  Q.  B.  756  ;  41 

aB«B. 


L.  J.  322 ;  Rainbow  v.  Juggins, 
L.  R.,  5  Q.  B.  D.  188. 

(0  Omu  V.  Young,  Holt,  N.  P. 
84  ;  Eyre  v.  Everest,  2  Rnss.  381  ; 
3  Mer.  278  ;  Trent  Navigation  v. 
HarUy,  10  East,  84.  Unless  there 
be  a  stipulation  that  the  creditor 
is  on  default  to  sue  the  debtor 
without  delay.  Bank  of  Ireland 
y.  Bererford,  6  Dow.  233. 

(u)  Philjia  y.  Briant,  4  Bing. 
717  ;  1  M.  &  P.  754  ;  3  0.  &  P. 
214. 

{v)  Fraser  v.  Jordan,  26  L.  J., 
N.  S.,  Q.  B.  288  ;  8  £.  &  B.  303. 
But  an  agreement  with  a  stranger 
vrill  not  have  this  effect.  Ibid. 
See,  however,  Lyon  v.  Holt,  5  M. 
k  W.  250. 
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CHAPTBR  giving  time  oontain  a  stipulation  that  the  holder  shall,  in 
^^  case  of  default,  have  Judgment  at  a  period  as  early  as  he 
could  have  obtained  judgment  if  hostile  proceedings  had 
continued  {x).  But  if  the  agreement  contain  a  stipulation 
that  a  judgment  shall  be  given,  it  is  not  necessary  to  aver 
in  a  plea  disclosing  such  an  agreement  that  the  time  within 
which  the  plaintiff  might  have  obtained  judgment  was  post- 
poned (y).  That  it  was  not  must  either  be  specially  replied, 
or  may  possibly  (if  the  form  of  the  averment  in  the  plea 
admits  of  it)  be  proved  under  a  traverse  of  an  actual  for- 
bearance (2). 

If  the  creditor  engages  with  the  surety  that  he  will 
enforce  payment  from  the  principal  debtor  within  a  certain 
time,  his  neglect  to  do  so  is  a  good  defence  in  equity  (a). 


Receipt  of 
payment. 


Payment  by  the  principal  of  course  dischaiges  the  surety. 

Payment  of  money,  which  has  to  be  refunded  as  being  a 
fraudulent  preference,  is  no  payment  so  as  to  discharge  a 
surety  (6). 

The  acceptor  of  a  bill,  or  maker  of  a  note,  is  bound  to  pay 
on  the  day  the  bill  or  note  £sills  due,  and  therefore  he  cannot 
plead  in  his  own  discharge  a  subsequent  tender  (c).  But  it 
has  been  held  that  an  indorser  has  a  reasonable  time  within 
which  to  pay  the  bill ;  and  if  he  pay,  or  tender  payment, 
within  a  reasonable  time,  and  before  writ  issued,  perhaps  he 
discharges  himself  (cf).  And,  therefore,  payment  by  the 
acceptor  or  maker,  though  after  the  note  has  been  dis- 
honoured, if  within  a  reasonable  time,  and  with  interest, 
and  before  action  brought  against  the  indorser,  or  a  tender 
of  such  payment,  though  it  would  not  discharge  himself, 
would,  it  should  seem,  discharge  the  indorser. 


Beleaae. 


A  release  to  the  acceptor  or  maker  discharges  the  in- 
dorsers ;  and  a  release  of  one  of  several  joint  acceptors  or 


(x)  Kennard  y.  Knotty  4  M.  & 
Gr.  474  ;  Michael  v.  Myers,  6  M. 
k  Gr.  702.  Receipt  of  interest 
in  advance  is  not  necessarily  a 
giving  of  time.  Baynery.  Fussey, 
28  L.  J.,  Exch.  182. 

(y)  Kennard  v.  Knotty  4  M.  & 
Gr.  474  ;  Isaac y.  Daniel,  15  L.  J., 
Q.  B.  149  ;  8  Q.  B.  500 ;  Moss  v. 
Mall,  5  £zch.  46. 

(2)  In  some  of  the  American 
States  due  dili^nce  is  required. 
See  the  authorities  in  Byles  on 
Bills,  6th  American  ed.  p.  870. 


(a)  Lawrence  v.  WahnsUy,  81 
L.  J.,  C.  P.  148 ;  Watstm  v.  Aleoek, 
22  L.  J.,  Chan.  858  ;  4  De  G., 
Mac.  k  G.  242. 

(d)  Pritchnrd  v.  Hitchcock,  6 
M.  k  G.  151 ;  PeUy  v.  Cooke, 
L.  R.,6Q.  B.  790. 

(c)  Bume  v.  Peploe,  8  East,  168. 

{d)  Walker  v.  Barnes,  5  Taunt. 
240  ;  1  Marsh.  86  ;  Sovsard  v. 
Palmer,  2  Mood.  274  ;  8  Taunt. 
277 ;  but  see  Siggers  y.  Letois,  1 
C,  M.  &  R.  870 ;  4  Tyr.  847  ;  2 
DowL  681. 
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makers  is  a  release  of  all.     But  if  it  appear  on  the  face  of  CHAPTEB 
the  deed  that  it  was  the  paramount  intention  of  the  parties         ^^ 
that  the  others  should  be  held  liable,  this  intention  will  be 
carried  into  effect  by  disregarding  the  form  of  the  deed  and 
construing  the  release  as  a  covenant  not  to  sue  (e). 

But  a  general  covenant  not  to  sue  discharges  the  sureties,  Covenaat  not 
for  that  will  enure  as  a  release  (/) ;  or  a  covenant  not  to  ^  8^®* 
sue  within  a  particular  time  (g),  though  it  do  not  in  law 
amount  to  a  release,  or  suspend  tiie  action  (h). 

So  also  will  a  release  in  law.     Therefore,  if  the  holder  Release  in 
made  the   acceptor  his  executor,  the  indorsers  were  dis-l^^- 
charged  at  law,  though  it  might  be  otherwise  in  equity. 

A  written  or  verbal  agreement,  on  good  consideration  (*),  Agreement 
not  to  sue  the  acceptor  at  all,  or  not  to  sue  him  within  a  °^*  *^  ^®' 
specified  time,  discharges  the  drawer  and  indorsers  (j) ;  but 
if  such  agreement  be  without  consideration,  or  not  made 
with  the  principal  or  otherwise  void,  the  indorsers  are  not 
dischai^ed  (k).  Giving  time  to  an  apparent  surety,  who  is 
really  the  principal,  will  discharge  the  acceptor,  who  though 


(e)  Solly  V.  Forbes^  2  Bro.  & 
Bing.  38 ;  Henderson  v.  Stobart, 
6  Ezch.  99 ;  Price  v.  Barker,  4 
E.  &  B.  760 ;  BcUeson  v.  Gosling, 
L.  R.,  7  C.  P.  9  ;  41  L.  J.,  C.  P. 
53. 

(/)  Com.  Dig.  Release. 

Ig)  At  law,  a  parol  agreement 
by  the  creditor  not  to  sue  the 
principal  is  no  discharge  to  the 
surety  of  a  liability  he  has  con- 
tracted by  deed.  Davey  v.  Pren- 
dergraas,  5  B.  &  AL  187,  recog- 
nized in  Price  v.  Edmunds,  10  B. 
k  C.  582 ;  BtUteel  v.  Jarrold,  8 
Price,  467  ;  CodtsY,  Nash,  9  Bing. 
846  ;  2  M.  &  Sc.  434 ;  sed  vide 
Archer  v.  JETale,  4  Bing.  464  ; 
1  M.  &  P.  285.  But,  in  equity, 
the  creditor's  giving  time  to  the 
principal,  although  by  a  parol 
agreement,  is  a  dischaige  to  the 
surety  of  a  liabUity  created  by 
deed.  Bees  v.  BerringUm,  2  Ves. 
iun.  540 ;  Bulteel  v.  Jarrold,  8 
Price,  467  ;  et  vide  Combe  v. 
Wool/,  8  Bing.  161  ;  1  M.  & 
Sc  241  ;  Bowmaker  v.  Moore,  8 
Price,  214 ;  7  Price,  228  ;  Bluke 
V.  White,  1  Y.  &  C.  Exch.  Ca. 
420.     As  to  circumstances  under 


which  a  Court  of  equity  would 
interfere,  see  Heath  v.  Key,  1  Y. 
k  J.  434.  But  a  covenant  not 
to  sue  upon  a  simple  contract  for 
a  limited  time,  is  not  pleadable 
in  bar  to  an  action  on  the  con- 
tract against  the  principal  debtor. 
ThimUsby  v.  Barron,  8  M.  &  W. 
210. 

{h)  Quoere,  as  to  the  effect  of 
indulgence  as  to  part  of  the  sum 
due.  See  Mayheio  v.  CrickeU,  2 
Swanst.  189. 

{%)  The  Court  will  not  estimate 
the  value  of  the  consideration. 
That  would  be  to  inquire  whether 
the  bargain  were  a  good  one  or 
not     Mots  V.  Hall,  5  Exch.  50. 

U)  Ibid. 

(Jc)  Arundel  Bank  v.  Ooble,  E. 
B.  1817  ;  Chitty,  9th  ed.  418 ; 
2  Chit.  336;  Willismv.  Whitaker, 
2  Marsh.  883  ;  7  Taunt.  58  ; 
Briektoood  v.  Annis,  5  Taunt. 
614  ;  1  Marsh.  250  ;  Philpot  v. 
Briant,  4  Bing.  717  ;  1  Moo.  k 
P.  754  ;  3  C.  &  P.  244.  Clark  v. 
Birley,  41  Ch.  D.  422.  See  the 
American  authorities  in  Byles  on 
Bills,  6th  American  ed.  p.  381. 
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CHAPTER   apparently  the  principal  is  only  the  surety  to  the  knowledge 
XX,        of  the  creditor  (t). 

Renewing  a        The  taking  of  a  new  bill  from  the  acceptor,  payable  at  a 
hilL  future  day,  cUscharges  the  indorsers  (w). 

Misappropria-      Misappropriating  or  misusing,  or  losing  any  security  for 
tion  of  Becim-  the  debt  held  by  the  creditor,  dLacharges  the  surety  (n). 
ties. 

Inability  to         Where  the  creditor  was  unable  to  recover  against  the 
recover.  piincipal  debtor  on  account  of  a  set-oflf  existing  between 

them,  an  equitable  plea  stating  these  facts  was  held  to  be 
a  good  defence  in  an  action  against  the  surety  (o). 


Discharging 
from  execu- 
tion. 


Discharging  the  acceptor  or  a  prior  indorser  from  execu- 
tion against  the  person,  discharges  the  other  indorsers  ;  but 
discharging  a  subsequent  indorser  from  execution  affords  no 
defence  to  a  prior  indorser  (p).  A  second  execution  against 
the  person  of  the  same  debtor  who  has  been  once  discharged 
is  not  absolutely  void,  and  therefore  a  man  may  be  taken 
again  if  he  has  so  agreed  (^).  And  it  is  conceived  that 
where  the  holder  of  a  bill  has  seized  the  acceptor's  goods  in 
execution,  he  is  in  the  position  of  a  creditor  holding  the 
Bcctirity  of  a  principal  debtor,  and  may  so  conduct  himself 
as  to  discharge  the  sureties  (r). 


(Z)  Oriental  Finance  Co.  v. 
Overend,  Oumey  A  Co.,  L.  R.,  7 
Chan.  Ap.  142  ;  L.  R.,  7  H.  of  L. 

848. 

(m)  Oould  ▼.  Bobaon,  8  East, 
676  ;  English  v.  Darley,  2  B.  & 
P.  62  ;  3  Esp.  49. 

(n)  Pearl  v.  Deacon,  24  Beav. 
186  ;  1  De  G.  &  J.  461  ;  26 
L.  J.,  Ch.  761  ;  IFulff  v.  Jay, 
L.  R.,  7  Q.  B.  766;  41  L.  J. 
822. 

(o)  Beehervaise  v.  Lewis,  L.  R. 
7  C.  P.  372 ;  41  L.  J.  161. 

(p)  Hayling  v.  MulhaU,  2  Bla. 
1285.  In  the  marginal  note  of 
this  case,  the  words  ** prior"  and 
**  subsequent  *'  are  transposed. 
See  English  v.  Barley,  2  B.  &  P. 
62  ;  8  Esp.  49. 

iq)  Atkinson  v.  Bayntun,  1 
Bing.  N.  C.  444  ;  1  Scott,  404. 

(r)  **It  is,"  says  Lord  Eldon, 
"  a  question  fit  to  be  tried  at  law, 
whether,  if  a  mrty  takes  out  exe- 
cution on  a  biJl  of  exchange,  and 
afterwards  waives  that  execution, 


he  has  not  dischaigod  those  who 
were  sureties  for  the  due  jny- 
ment  of  the  bill.  The  principle 
is,  that  he  is  a  trustee  of  his  exe- 
cution for  all  parties  interested  in 
the  bill."  Mayhew  v.  CrickeU,  2 
Swanst  190,  and  see  Smith  y. 
PTinicr,  4  M.  &  W.  467  ;  LaJx  v. 
BrtUUm,  26  L.  J.,  Ch.  842. 

But  it  has  been  decided  that 
the  withdrawing  of  an  execution 
affainst  the  goods  of  an  acceptor 
will  not  discharge  the  drawer, 
against  whom  judgment  had  been 
obtained,  and  that  the  rule,  that 
giving  indulgence  to  an  acceptor 
without  the  consent  of  the  drawer 
discharges  such  drawer,  does  not 
apply  after  judgment.  Pole  v. 
F(yrd,  2  Chit.  126 ;  Bray  v.  Man- 
son,  8  M.  &  W.  668  ;  but  at^ 
English  v.  Darley,  2  B.  &  P.  62 ; 
8  Esp.  49.  It  is  conceived  that 
when  the  obligation  of  a  surety 
is  pursued  to  judgment,  he  is,  at 
law,  no  longer  surety,  but  an 
absolute  debtor,  yet  that  equity, 
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Part  payment  by  the  principal  or  by  the  surety  will  only   CHAPTER 
discharge  the  surety  (»)  pro  tanto,  ^^« 

Part  payment' 
A  mere  offer  to  give  time  to  the  acceptor  not  acted  upon  offer  to  give 
will  not  dischaige  the  drawer  {t).  time. 

The  taking  a  cognovit  or  warrant  of  attorney  or  judge's  Cognovit, 
order  from  the  acceptor,  though  payable  by  instalments,  ]|JJJ^J^y  ^ 
will  not  dischaige  the  indorsers,  provided  the  last  instalment  jadge's  oider. 
be  not  postponed  beyond  the  period  when,  in  the  ordinary 
course  of  the  action,  judgment  and  execution  might  have 
been  had  (u).     But  the  instrument  must  be  executed  with 
the  statutory  formalities  (v). 

The  obtaining  of  a  judgment  against  any  one  party.  Judgment, 
without    satisfaction,    is    no     discharge    of     any    other 
party  («?). 

If  the  acceptor  become  bankrupt,  the  holder  may  prove  Bankruptcy, 
and  receive  a  dividend  without  prejudice  to  his  remedies 
against  other  parties,  for  the  acceptor  is,  in  case  of  bank- 
ruptcy,  discharged,  not  by  the  act  of  the  holder,  but  by  act 
of  law  (of ). 

It  is  now  decided,  on  both  sides  of  Westminster  Hall,  Liquidation 
that  whether  a  debtor  be  released  by  bankruptcy,  liqui-  S^^^d^. 
dation,   or  involuntary  composition,  he  is  dischaiged  by 
operation  of  law,  and  his  co^ebtor  or  surety  still  remains 


regarding  the  substance  and  not 
the  form  of  his  obligation,  may 
consider  him  still  a  surety,  en- 
titled to  all  the  securities  which 
the  creditor  holds,  and  perhaps 
discharged  by  indulgence  to  tne 
principal.  Vunocm^  Fox  ds  Co,  v. 
N,  S.  WaUi  Bank,  6  App.  Ca.  1. 
But  a  decree  in  equity  against  the 
surety  prevents  the  subsequent 
giving  of  time  from  dischaiving 
the  surety.  Jenkins  v.  BmcH- 
son,  28  L.  J.,  Ch.  816 ;  2  Brew. 
851. 

{s)  Wohoyn  v.  St,  (iueniin,  1 
B.  &  P.  652 ;  2  £sp.  515. 

(0  ffsioet  y.  Ooodrick,  2  G.  & 
P.  468  ;  Badnall  v.  Samuel,  8 
Price,  521. 


(u)  Jay  V.  Warre}i,  1  C.  &  P^ 
532  ;  and  see  Lee  v.  Levy,  6  Dowl. 

6  R.  475 ;  4  B.  &  C.  890  ;  1  C.  & 
P.  558  ;  Hulme  v.  Coles,  2  Simon, 
12  ;  StevenMn  v.  Boche,  9  B.  &  C. 
707  ;  Price  v.  Edmunds,  10  B.  & 
C.  578 ;  Kennard  v.  KnoU,  4  M. 
k  a.  474 ;  WhUfield  v.  Hodaes, 

1  M.  &  W.  679. 

{v)  Watson  v.  Aleock,  1  Sm.  k. 
G.  819  ;  4  De  Gez,  M.  &  G. 
242. 

{w)  Claxton  v.  Siff\fl,  2  Show. 
441,  494  ;  1  Lutw.  878  ;  Old. 
XIII.  r.  4. 

{x)  Broum  v.  Carr,  5  Russ.  f)00 ; 

7  Bing.  508  ;  LangdcUe  v.  Parry, 

2  D.  &  R.  337. 
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CHAPTER   liable  (y),  and  the  law  was  the  same  under  the  old  insolvent 


Collateral 
Becuritj. 


Though  the  taking  of  a  fresh  bill  from  the  acceptor  in 
lieu  of  the  dishonoured  bill  discharges  the  other  parties, 
it  will  not  have  the  effect,  if  the  second  bill  or  second  secu- 
rity, whatever  it  be,  were  given  as  a  collateral  security  (a). 
Where  a  bill  having  been  dishonoured,  the  acceptor  trans- 
mitted a  new  bill  for  a  larger  amount  to  the  payee,  but 
had  not  any  communication  with  him  respecting  the  first, 
and  the  payee  discounted  the  second  bill  and  indorsed  the 
first  to  the  plaintiff ;  it  was  held,  that  the  second  bill  was 
merely  a  collateral  security,  and  that  the  receipt  of  it  by 
the  payee  did  not  amount  to  giving  time  to  the  acceptor  of 
the  first  bill,  so  as  to  exonerate  the  drawer.  **  In  cases  of 
this  description,"  says  Abbott,  C.J.,  "  the  rule  laid  down 
is,  that  if  time  be  given  to  the  acceptor,  the  other  parties 
to  the  bill  are  discharged ;  but  in  no  case  has  it  been  said, 
that  taking  a  collateral  security  from  the  acceptor  shall 
have  that  effect.  Here  the  second  bill  was  nothing  more 
than  a  collateral  security "  (6).  R,  being  indebted  to  A., 
procured  C.  to  join  with  him  in  giving  a  joint  and  several 
promissory  note  for  the  amount,  and  afterwards  having 
become  further  indebted  and  being  pressed  by  A.  for 
further  security  by  deed  reciting  the  debt,  and  that  for  a 
part  a  note  hsui  been  given  by  him  and  C,  and  that  A. 
having  demanded  payment  for  the  debt,  B.  had  requested 


(y)  MegrcUk  v.  Gray,  L.  B.,  9 
C.  P.  21«  ;  48  L.  J.,  63  ;  -Eb  parU 
JacdbSy  L.  R.,  10  Ch.  Ap.  211 ; 
EllisY.  WUTnot,  L.  R,  lOEx.  10  ; 
Simpson  v.  Hentiing,  L.  R.,  10 
Q.  B.  406  ;  44  L.  J.  Where  a 
joint  and  several  note  had  heen 
given  by  partners,  who  subse- 
quently became  bankrupt,  it  was 
held  tnat  acceptance  of  a  com- 
position on  the  loint  debt  was  no 
aischai^e  of  tne  separate  debt. 
This  rule,  however,  seems  not  to 
apply,  if  the  separate  debts  are 
discharged  in  bankruptcy  or  liqui- 
dation. Ex  parte  ffaminond,  L.  R., 
16  Eq.  614.  If  the  holder  volun- 
tarily accepted  a  composition,  the 
indorsers  were  discharged.  JEx 
parte  WiUon,  11  Ves,  412;  Ex 
parU  Smith,  Co.  B.  L.  189  ;  Ellu 
son  y.  Dezell,  1  S.  N.  P.  11th  ed. 
385. 

{»)  Nadi/n  v.   Battie,  5    East, 


147  ;  1  Smith,  862  ;  and  see 
English  v.  Darley,  2  B.  &  P.  62  ; 
8  Esp.  49.  If  a  creditor  executed 
a  deed  of  composition,  having  in- 
dorsed away  bills  on  the  debtor, 
the  deed  was  no  defence  to  an 
action  on  the  bills  when  they  were 
returned  to  the  creditor.  Market- 
son  V.  Aitkejif  3  C.  &  P.  383 ; 
Dans.  &  LI.  167.  Where  a  man 
has  been  discharged  from  a  debt 
on  a  note  under  the  Insolvent 
Act,  a  new  note  for  the  old  debt 
would  not  bind,  though  given  to 
procure  time  for  a  surety  on  the 
old  note.  Evans  v.  WiUiamSy  1 
C.  &  M.  30  ;  3  Tyr.  226. 

(a)  Gordon  v.  CcUvert,  4  Rusa. 
681 ;  Calvert  v.  Gordon,  7  B.  &  C. 
809. 

(6)  PringY,  Cflarkson,  lB,kC. 
14  ;  2  Dowl.  k  R.  78.  See  the 
observations  on  this  case.  Bayley, 
6th  ed.  847. 
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him  to  accept  a  further  security,  assigned  to  A.  all  his  CHAPTER 
household  goods,  Ac.,  as  a  further  security,  it  was  held,  ^^' 
that  this  did  not  affect  the  remedy  on  the  note  against  C.  (c). 
So,  where  one  of  the  three  partners,  after  a  dissolution  of 
partnership,  undertook  by  deed  made  between  the  partners 
to  pay  a  particular  partnership  debt  on  two  bills  of  ex- 
change, and  that  was  communicated  to  the  holder,  who 
consented  to  take  the  separate  notes  of  the  one  partner  for 
the  amount,  strictly  reserving  his  right  against  all  three, 
and  retained  possession  of  the  original  bills,  the  separate 
notes  having  proved  unproductive,  it  was  held,  that  he 
might  still  resort  to  his  remedy  against  the  other  partners, 
and  that  the  taking,  under  these  circumstances,  the  separate 
notes,  and  even  afterwards  renewing  them  several  times, 
did  not  amount  to  satisfaction  of  the  joint  debt  (d), 

A  warrant  of  attorney  may  be  only  a  collateral  security  (e).  Warrant  of 

attorney. 

Though  the  drawee  should  not  have  accepted  the  bill,  Discharge  o£ 
yet  it  is  conceived  that  the  holder,  by  giving  up  the   bill  to  V^^^.  parties 
him  and   taking  from   him  a  substituted  bill  at  a  longer  tim?to^ 
date,  would   discharge  the  prior  parties,  though  he  have  drawee  who 
'given  due  notice  of  dishonour.     It  is  true  the   drawee  is  b<is  not 
not  the  principal  debtor,  nor  at  law  a  debtor  to  the  holder  accepted, 
at  all,  but  he  is  the  debtor  of  the  drawer ;  and,  if  a  man 
be  referred  to  his  own  debtor's  debtor  for  payment,  and 
instead  of  taking  cash  elects  to  take  a  bill,  he  discharges  his 
own  debtor  (/).     If,  however,  the  holder,  being  unable  to 
obtain  cash,  take  a  bill  from  the  drawee  as  a  collateral 
security,  and  keep  the  original  bill,  his  remedies  on  the 
original  bill  would  not  be  affected,  and  as  between  himself 
and  the  drawee  there  would  be  a  good  consideration  for  the 
new  bill  (^). 

Thirdly,  as  to  the  means  by  which  the  discharge  of  the  how  the 
principal  may  be  prevented  from  operating  as  a  dischai^e  of  i>i8chabok 

tne  surety.  sttbett  mat 

It  has  been  repeatedly  held,  and  is  now  well  established,  bb  fbb- 
that  a  giving  of  time  by  the  creditor  to  the  principal  debtor  vbitibd. 

(c)  Ttoopmn^  v.  Yowng,  ZB.  k  189  ;  6  B.  &  G.  160  ;  Smith  v. 
G.  208  ;  6  Dowl.  k  R.  250.  Ferrand,  7  B.  &  G.  19  ;  0  D.  &  R. 

(d)  Bec^ard  v.  Deakin,  2  B.  &  803  ;  bat  see  Robinson  v.  Jiead,  9 
Al.  210  ;  2  Stark.  178.  B.  k  G.  449  ;  4  M.  &  R.  849. 

(e)  Norria  v.  AyUU^  2  Gamp.  {g)  Vide  the  Ghapter  on  GoN- 
829;  Bdl  v.  Bank»t  8  M.  &  Q.  sidbration,  Debt  of  a  Third 
268.  Pauty. 

(/)  Str<mo  V.  HaH,  9  D.  &  R. 
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CHAPTBB  will  not  discharge  the  surety,  if  there  be  an  agreement 
XX.  between  the  creditor  and  the  principal,  that  the  surety  shall 
not  be  thereby  discharged  (i),  although  the  surety  himself 
be  no  party  to  the  stipulation,  or  even  have  no  notice  of 
it  {k).  And  the  surety's  remedy  over  against  the  principal 
is  intact,  whether  the  surety  be  or  be  not  a  party  {I),  unless 
the  instrument  amount  to  a  release,  or  to  a  release  of  one 
of  several  joint  or  joint  and  several  debtors  (m).  This 
stipulation,  reserving  the  rights  of  the  surety,  must  in 
general  appear  on  the  face  of  the  instrument  giving  time, 
and  cannot,  if  the  indulgence  be  in  writing,  be  proved 
by  parol  (n).  But  that  is  not  always  necessary  where  the 
agreement  to  reserve  the  sureties*  rights  is  distinct  and 
collateral  (o). 

No  indulgence  to  an  acceptor  or  other  prior  party  will  dis- 
charge an  indorser,  if  the  indorser  previously  consent  to  it. 
Thus,  where  the  acceptor,  having  been  arrested  by  the 
holder,  offered  him  a  warrant  of  attorney  for  the  amount  of 
the  bill  payable  by  instalments,  and,  the  holder  mentioning 
the  offer  to  the  (bawer,  the  drawer  said,  "  You  may  do  as 
you  like,  for  I  have  had  no  notice  of  the  non-payment ;  "  it 
was  held  that  this  amounted  to  an  assent,  and  that  the  drawer 
(who,  in  fact,  had  had  notice)  was  not  discharged  by  the  in- 
dulgence {p) 


HOW  IT  MAY 
BB  WAIVED. 


Fourthly,  as  to  the  mode  in  which  the  operation  of  in- 
dulgence to  the  principal  on  the  liability  of  the  surety  may 
be  waived. 

Wherever  the  surety,  with  knowledge  of  the  facts,  assents 
either  by  words  or  acts  to  what  has  already  been  done,  such 
subsequent  assent  will  be  a  waiver  of  his  discharge  without 
any  new  consideration  {q).     Therefore,  where  time  had  been 


(i)  Burke's  case,  6  Ves.  809 
BmiUhee  v.  Stubhs,  18  Ves.  20 
Ex  parte  GUndinning,  Buck.  617 
Ex  parte  CarstairSf  ibid.  560 
Harrison  v.  Court^Luld,  3  B.  &  Ad 
86  ;  Nichols  Y.  Norris^  ibid.  41,  n. 
Cowper  V  8mUk,  4  M.  &  W.  519 
Smith  V.  ITmi/w,  ibid.  454 ;  North 
V.  Wakefield,  13  Q.  B.  258  ;  Owen 
V.  Roman,  4  H.  L.  Cases,  997. 

{k)  Webb  V.  JETeufiU,  3  K.  &  J. 
438. 

(l)  Kearsley  v.  Cole,  16  M.  &  W. 
128 ;  Webb  v.  HewiU,  8  K.  &  J. 
488. 

(m)  Ibid.  It  is  not  unusual  to 
insert  .in  the  original  contract  of 


suretyship  a  stipulation,  that  a 
composition  with  the  principal 
shall  not  release  the  surety.  See 
Cowper  V.  Smith,  4  M.  &  W.  519. 

in)  Ubl  supra. 

(o)  Ex  parte  Harvey,  23  L.  J., 
Bank.  26 ;  Wyke  v.  Rogers,  21 
L.  J.,  Ch.  611  ;  1  De  G.,  M.  &  G. 
408.  But  see  Ex  parte  OlendiU' 
fling,  Buck.  517,  where  time  is 
given  by  deed. 

(p)  Clark  V.  Devlin,  3  B.  &  P. 
363. 

{q)  MayhexBv.  Crickett,  2Swanst. 
185  ;  Smith  v.  Wi7iisr,  4  M.  &  W. 
467. 
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giyen,  and  the  drawer,  aware  of  the  &ot,  but  ignorant  of  the   CHAPTER 

law,  and  conceiving  himself  still  liable,  said,  "  I  know  I  am         ^^ 

liable,  and  if  the  acceptor  does  not  pay  it  I  will,"  the  drawer 

was  held  to  have  waived  his  discharge  (r).     But  where  a  bill 

was  renewed,  and  an  indorser  said,  "  It  was  the  best  thing 

that  could  be  done,**  it  was  held  that  this  was  no  recognition 

of  his  liability  («). 

Fifthly,   as  to  dischai^  of  principal  by  dealings  with  what  con- 
suretv.  ^^^^  ^'  ^^* 

^^^      •'  HOIjDEK  TO> 

If  the  principal  and  sureties  are  jointly  liable,  e.g,^  if  they  wabds  thb 
are  joint  makers  of  a  note,  then  a  dischai^e  to  a  surety  by  sttbety  will 
the  creditor  releasing  him,  or  making  him  executor,  or  taking  dischaboe 
from  him  a  composition,  and  erasing  his  name  from  the  note,  ^ipal^^^" 
will  be  a  discharge  of  the  co-surety,  and  also  of  the  principal 
debtor  {t) ;  but  the  discharge,  in  this  case,  does  not  proceed 
on  the  law  of  principal  and  surety. 

Lastly,  as  to  the  rights  of  sureties.  eights  of 

A  dmwer  who  has  been  compelled  to  pay  the  bill  may  subeties. 
recover  from  the  acceptor,  and  an  indorser  who  has  been 
compelled  tx)  pay  the  bill  or  note  may  recover  from  the 
acceptor  or  maker,  the  drawer,  or  a  prior  indorser,  the 
amount  of  the  bill  with  interest  (u).  He  may  also  avail  him- 
self of  the  third  party  procedure,  and  cause  his  principal  or 
principals  to  be  made  parties  to  the  action  upon  such  terms 
as  to  costs  as  the  Court  may  decide  (y). 

If  one  who  is  surety  on  a  joint  and  several  note,  signed  by  Surety's  right 
the  principal,  pay  the  amount,  though  without  any  request  ^  ^^^^^^^^ty- 
or  compulsion  by  the  creditor,  he  may  recover  it  of  the 
principal  {x).  A  surety,  on  payment  of  the  debt,  was  entitled 
in  equity  to  existing  securities  which   the   creditor    may 
possess    against    the    principal  debtor  (y).     And  he  had 


(r)  Stevens  v.  Lynch,  12  East, 
338  ;  2  Camp.  22  ;  S^nUh  v.  Win- 
ter, iVL.k  W.  454. 

(«)  WUhall  y.  Masterman,  2 
Camp.  179  ;  Clark  y.  Devlin,  8  B. 
k  P.  363  ;  Tindal  v.  Brmm,  1  T. 
R.  167 ;  English  v.  Darley,  2  B. 
k  P.  61. 

(0  Nicholwn  y.  RevUl,  4  Ad.  k 
K  675  ;  6  N.  &  M.  192 ;  1  Har. 
k  W.  753. 

{u)  Code,  8.  57.  A  voluntary 
payment  by  drawer  or  indorser 
will  not  comply  with  the  terms 
of  the  section  :  henca  if  a  drawer 
or  indorser,  who  has  been  dis- 


charged for  want  of  due  notice 
of  dishonour,  pay,  he  will  not  be 
entitled  to  recover.  Horn  y.  Rou- 
queue,  L.  R.,  3  Q.  B.  D.  519. 

(v)  Ord-  XVI.  rr.  48—64. 

{x)  Or  the  co-surety's  propor- 
tion of  the  co-surety.  Pitt  y. 
Pursord,  8  M.  &  W.  588. 

(y)  See  Copisr,  MidcUeton,  1  T. 
k  R.  229  ;  Hodgson  y.  Shaw,  8  M. 
k  K.  190 ;  Ooddard  y.  WhUe,  2 
Qiff.  449  ;  Newton  y.  ChorUon,  13 
Hare,  651.  And  to  what  has 
been  realized  on  them,  Oray  v. 
Seekham,  L.  R.,  7  Chan.  Ap.  680  ; 
41  L.  J.,  Chan.  281. 
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GHAPTBB    such    a    right    eyen    at    law,   on    giving    a  proper 

demnity,  and  might  sue  in  the  creditor's  name  (2).      A 
"^contract  to    indemnify  a  surety  entitles    the    surety  to 
interest  (a), 

A  promise  by  a  stranger  to  indemnify  a  surety  is  not  with- 
in the  4th  section  of  "^e  Statute  of  Frauds,  and  therefore 
need  not  be  in  writing  (6). 

If  a  surety  pay  money  to  the  creditor  under  a  mistake  as 
to  the  fact  supposed  to  constitute  his  liability,  he  may  re- 
cover it  back  (c). 

A  surety  who  has  paid*  for  his  principal  is  a  creditor  who 
may  be  barred  by  a  composition  deed,  though  he  have  not 
consented  to  it  (d). 


co-sareties. 


Of  contriba-  Where  the  sureties  are  not,  as  between  themselves,  prin- 
^onbetwecn  cipal  and  surety,  as  are  a  prior  and  subsequent  indorser  of 
a  bill  or  note,  but  merely  co-sureties,  as  are  two  or  more 
joint  or  joint  and  several  makers  of  a  note,  if  one  be  called 
on  to  pay  the  whole  debt,  the  others  shall  severally  con- 
tribute in  equal  proportions. 

And  though  the  same  debt  be  secured  by  diJBTerent  in- 
struments, executed  by  diJBTerent  sureties,  and  though  one 
portion  of  the  debt  be  secured  by  one  instrument,  and  one 
by  another,  and  different  sureties  execute  each,  still  there 
is  mutual  contribution  (e) ;  nay,  even  though  the  surety 
seeking  contribution  did  not  at  the  time  of  the  contract 
know  that  he  had  any  co-sureties.  For  the  right  of  a 
co-surety  to  enforce  contribution  does  not  depend  upon 
contract,  but  upon  the  equity  of  the  case  (/). 


Action  be- 
tween 00- 
suretieB* 


A  surety  has  a  right  of  action  against  his  principal  for 
every  sum  that  he  pays,  and  a  right  of  action  against  his 
co-surety  as  soon  as  he  has  paid  more  than  his  own  due 


(a)  19  k  20  Vict  c  97,  s.  5 ; 
ScUecheUor  ▼.  Latcrence,  9  C.  B., 
N.  S.  543.  An  indorser  com- 
pelled to  pay  is  entitled  to  secu- 
rities deposited  with  the  acceptor 
meet  the  bill,  whether  he  was 
aware  of  the  fact  or  not  Jhin- 
ean,Foxd:Co,Y.  New  South  WaUa 
Bank,  6  App.  Ca.  1.  And  see 
post,  Deposited  Seoubities, 
Chapter  on  Bankruftoy. 

(a)  Petre  v.  Luncomife^  20  L.  J., 
Q.  B.  242. 

(fr)  Oripps  y.  ffartnaU,  82  L.  J. 
881,  Ezch.  Chamber;  BcUsati  v. 


King,  4  H.  ft  N.  739. 

(c)  Mills  ▼.  Alderbury  Ununiy 
8  Exch.  690. 

{d)  Hooper  ▼.  MarahaU,  L.  B., 
5  C.  P.  6 ;  89  L.  J.  14. 

{e)  Dering  v.  £arl  of  Winehel' 
aea,  2  Bos.  &  P.  270  ;  1  Cox,  818  ; 
Mayhew  v.  OriekeU,  2  Swanat 
184  ;  ff^hiting  ▼.  Burke,  L.  R.,  6 
Chan.  Ap.  842. 

(/)  See  Cfrayihom  t.  Svrm' 
hume,  14  Yes.  169;  Reynolds  ▼. 
Whuler,  80  L.  J.,  U.  P.  850; 
McDonald  ▼.  IFhUfield,  L.  R.,  8 
Ch.  Ap.  788, 
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proportion  of  the  debt  (^).     He  has  a  fresh  right  of  action   OHAFTER 
against  the  co-surety  for  every  sum  that  he  pays  beyond        ^^ 
that  amount. 

The  proper  legal  remedy  for  a  surety,  who  has  paid 
more  than  his  due  proportion  of  the  debt  against  his  co- 
siu^ty,  was  an  action  for  money  paid  to  the  use  of  the 
co-surety  {h).  But  a  surety  could  not  at  law  recover  more 
than  an  aliquot  part  of  the  debt  against  his  co-surety, 
although  others  of  the  sureties  be  insolvent  (t).  To  distri- 
bute the  loss  arising  from  the  insolvency  of  co-sureties,  a 
co-surety  must  have  resorted  to  equity.  And  although  in 
equity  the  loss  arising  from  the  insolvency  of  sureties  must 
be  equally  borne  by  the  solvent  sureties,  yet  that  liability 
may  be  restrained  by  the  express  contract  of  the  sureties  ijc). 
Now  a  defendant  claiming  contribution,  or  indemnity  over 
against  any  other  person,  may  by  leave  of  a  judge  give 
notice  to  such  other  person,  who,  if  desirous  of  disputing  the 
plaintiff's  claim,  may  appear  as  a  party  to  the  action  (J)  : 
should  he  not  so  appear,  he  will  be  deemed  to  have  ad- 
mitted the  validity  of  the  plaintifiTs  claim  or  judgment 
against  the  defendant  (m).  A  collateral  surety  may  con- 
tract to  be  liable  only  in  the  event  of  the  default  of  the 
principal  debtor  and  the  other  sureties  (n).  A  surety  is  not 
in  general  liable  for  interest 

The  right  of  a  surety  to  contribution  from  his  co-surety 
is  not  prejudiced  by  the  plaintiff  possessing  a  security 
against  the  principal  debtor  which  the  defendant  does  not 
possess,  and  of  which  he  was  not  aware  (o). 

It  has  been  held,  that  a  surety  on  a  continuing  guarantee  Determina- 
has  a  right  to  determine  his  liability  for  future  advances  tion  of  the 
by  •  notice  ( p)  :    even    although  the  duration  of  the  ad-  ^^*"*c^ 
vances  be  limited  by  the  instrument  of  suretyship  (g). 


{g)  Daviea  v.  Humphreys^  6  M. 
&  W.  153  ;  Cowdl  v.  JSdicards,  2 

B.  k  P.  268  ;  Srovme  v.  Lee,  6  B. 
&  C   689 

{h)  Kemp  V.  Finden,  12  M.  & 
W.  421. 

(i)  CouoeU  y.  Edwards,  2  Bos. 
k  P.  268 ;  Browne  v.  Xee,  6  B.  & 

C.  689 ;  B(Uard  v.  Hatves,  22  L.  J. , 
Q.  B.  443. 

(k)  Swaifie  v.  Ware,  1  Cha.  Rep. 
149  ;  Collins  v.  Prosser,  IB.  kC. 
682. 


(Q  Order  XYI.  rr.  48  et  aeq, 

(m)  Rule  49. 

(n)  Cray  thorn  v.  Swirib-ume,  14 
Vesey,  160  ;  Harthey  ▼.  O'Fla- 
herty,'  L.  k  G.  temp.  Plunket, 
217. 

(o)  Done  v.  fFTudley,  17  L.  J , 
Ezch.  226  ;  2  Exch.  198. 

(j>)  Per  Lord  Tenterden, 
Broeklebank  v.  Moore,  2  Stark, 
on  £v.  371. 

iq)  Offord  v.  Davis,  81  L.  J.^ 
C.  P.  819, 
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CHAPTER        If  a  deed,  well  and  sufficiently  made  in  its  creation,  shall 

XXI.        \yQ  afterwards  altered  hj  rasure,  interlining,  addition,  drawing 

„«^   .         a  line  through  the  words,  though  they  be  still  legible,  or  l^ 

alteration  at   writing  new  letters  upon  the  old  in  any  material  place  or 

common  law.  part  of  it,  either  by  the  party  that  hath  the  deed,  or  any 

other  whomsoever,  unless  the  alteration  be  by  him  who  is 

bound  by  the  deed  (for  he  shall  not  take  advantage  of  his 

own  wrong),  or  by  his  consent,  the  deed  has  lost  its  force, 

and  is  become  void  (a). 


(a)  Shen^ard's  Touchstone,  6S. 
And  a  deea  is  not  it  seems  vacated 
at  common  law,  if  the  alteration, 
though  material,  were  with  the 


consent  of  all  the  parties.    Mark- 
ham  V.  Oonaston,  Cro.  Eliz.  627  ; 
Zoueh  V.  Clay,  2  Ler.  35  ;  Com 
Dig.  Fait,  F.  1. 


Alteration  or  Forgery  of  a  Bill  or  Note,  3l33 

And  by  a  recent  solemn  decision,   a  deed,  bill  of  ex-   GHAPTBB 


XXT. 


change,  promissory  note,  guarantee,  or  any  other  executory  

written  contract,  is  avoided  by  an  alteration  in  a  material 
part,  made  while  it  is  in  the  custody  of  the  plaintiJBTs^ 
although  that  alteration  be  by  a  stranger  (6).  For  a  person 
who  has  the  custody  of  an  instrument  is  bound  to  preserve 
it  in  its  integrity.  And  as  it  would  be  avoided  by  his  fraud 
in  altering  it  himself,  so  it  shall  be  avoided  by  his  laches  in 
suffering  another  to  alter  it. 

The  rules  relating  to  alteration  or  rasure  of  deeds  apply  of  bills  and 
(at  least,  for  the  most  part)  to  other  written  contracts,  and  notes, 
to  bills  and  notes.     Thus,  where  a  bill  was  drawn  payable 
to  A.  B.,  and  whilst  in  his  possession  the  date  was  altered, 
and  the  bill  was  subsequently  indorsed  to  the  plaintifife  for 
value,  it  was  held  that  they  could  not  recover  against  the 
acceptor.     "  It  seems  admitted,"  says  Ashhurst,  J.,  "  that  if 
this  had  been  a  deed,  the  alteration  would  have  vitiated  it. 
Now,  I  cannot  see  any  reason  why  the  principle,  on  which 
a  deed  would  have  been  avoided,  should  not  extend  to  a  case 
of  a  bill  of  exchange.     There  is  no  magic  in  parchment  or 
wax,  and  the  principle  to  be  extracted  from  the  cases  is,  that 
any  alteration  avoids  the  contract.     If  A.  B.  had  brought  this 
action,  he  could  not  have  recovered,  because  he  must  suffer 
fr^m  any  alteration  of  the  bill  whilst  in  his  custody ;  the 
same  objection  must  hold  against  the  plaintiffs,  who  derive 
title  from  him  "  (c).     So,  where  the  drawer,  without  the  con- 
ient  of  the  acceptor,  added  to  the  acceptance  the  words,  '*  Pay- 
able at  Mr.  B.'s,  Chiswell  Street,"  it  was  held  that  this  was 
a  material  alteration,  discharging  the  acceptor  {d).    And  the 
same  point  has  been  repeatedly  decided  since  the  I  k  2  Geo. 
4,  c  78.      "  Suppose,"  says  Abbott,  C.  J.,  "  a  bill  so  altered 
to  be  indorsed  to  a  person  ignorant  of  the  alteration  ;  his 
right  to  sue  his  indorser  would,  as  the  bill  appears,  be  com- 
plete, upon  default  made  where  the  bill  is  payable ;  whereas, 
in  truth,  the  acceptor,  not  having  in  reality  undertaken  to 
pay  there,  would  have  committed  no  default  by  such  non- 


(5)  Davidson  v.  Cooper,  11  M. 
k  W.  778 ;  affirmed  in  error,  18 
M.  &  W.  343  ;  Bank  of  Hin- 
dustan y.  SmUh,  36  L.  J.,  C.  P. 
241. 

It  is  held  in  America  that  an 
alteration  by  a  stranger,  though 
material,  will  not  render  the  iu- 
strument  inoperative.  See  6th 
American  ed.  of  Byles  on  Bills, 
p.  482. 


{e)  Master  v.  Miller,  4  T.  R. 
820;  in  error,  2  H.  BL  140; 
Hirschman  y.  Bvdd,  L.  R.,  8  Ex. 
171 ;  Vance  v.  Zowther,  L.  R.,  1 
Ex.  Div.  126.  The  defence  was 
capable  of  being  raised  by  a  i  lea 
traversinff  the  acceptance  ;  1  ut 
see  now  Ord.  XIX.  rr.  6  &  15.  . 

{d)  Cotoie  y.  Halsail,  4  B.  &  Al. 
197  ;  8  Stark.  36.  Code,  s.  64  (2). 
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CHAFTBB  payment.  I  am  of  opinion,  therefore,  that  the  alteration  is 
^^^*  in  a  material  part  of  the  bill,  and  the  acceptor  is,  in  oonse- 
quenoe,  discharged  "  (e). 

But  it  has  been  held  by  the  same  learned  judge  (/X  and 
by  the  Court  of  Exchequer,  that  a  similar  addition,  wUh  the 
consent  of  the  acceptor y  would  not  invalidate  the  instrument, 
either  at  common  law  or  under  the  Stamp  Act.  Where  a 
bill  was  addressed  to  A.  B.  &  Co.,  and  the  acceptance  was 
by  A.  and  B.,  and  the  address  was  afterwards  altered  to 
correspond  with  the  acceptance,  as  the  acceptors  would  be 
liable  either  way,  the  alteration  was  held  to  be  imma- 
terial  ( g).  An  alteration  of  a  foreign  bill,  by  adding 
either  on  the  face  of  the  bill  or  to  the  indorsements  the 
rate  of  exchange,  according  to  which  the  bill  is  to  be  paid, 
is  fatal  (A). 

The  addition  of  the  words  ''interest  to  be  paid  at 
six  per  cent,  per  annum,"  written  at  the  comer  of  the 
note,  and  not  in  the  body,  is  a  material  alteration  avoiding 
the  note  (t). 

uimKB  THB  ^yjity  secondly,  even  if  the  consent  of  all  parties  have 
STAMP  ACTS,  been  obtained  to  an  alteration  in  a  material  part,  such 
alteration,  nevertheless,  avoids  the  bill  under  the  stamp 
laws ;  for  it  is  become  a  new  and  different  instrument,  and 
therefore  requires  a  new  stamp ;  which  stamp  cannot,  as 
we  have  seen,  then  be  affixed  (/).  Any  alteration  in  the 
date,  sum  (Jc\  or  time  of  payment,  the  insertion  of  words 
rendering  negotiable  an  instrument  which  before  was  not 
so,  altering  the  words  "  value  received "  into  an  expression 
of  the   particular   consideration  which  passed,  are  respec- 


{e)  M*Irdo8h  T.  ffaydon,  B.  k 
M.  362  ;  Desbrofwe  y.  Weatherby, 

1  M.  &  Rob.  438  ;  6  C.  &  P. 
768  ;  Taylor  v.  Moseley^  1  M.  & 
Rob.  489,  n.  ;  Semple  v.  Cole,  8 
L.  J.,  Exch.  165.  These  decisions 
have  been  recently  under  review 
and  confirmed  by  the  Court  of 
Queen's  Bench  in  Burehfield  v. 
Moore,  23  L.  J.,  Q.  B.  261 ;  3  E. 
k  B.  688  ;  Oardner  v.  Walsh,  6 
£•  &  B.  83. 

(/)  Stevens  t.  Lloyd,  M.  &  M. 
292  ;  and  see  Jacobs  t.  Mart,  6 
M.  &  S.  142  ;   Walter  v.  Cubley, 

2  C.  &  M.  161  ;  but  in  Walter  v. 
Oubley  the  attention  of  the  Court 
was  not  drawn  to  Oibb  v.  Mather, 
8  Bing.  221 ;  1  Moore  k  S.  387  ; 
2  C.  &  J.  254.     Would  not  the 


alteration  haye  been  material  in 
an  action  luainst  the  drawer  ? 
Stevens  y.  JUoyd,  M.  k  M.  292  ; 
and  if  so,  was  not  the  legal  effect 
of  the  instrument  altered  ? 

{g)  Parquhar  v.  Southey,  M.  & 
M.  17 ;  2  C.  A  P.  497 ;  Hamdw, 
V.  Bruek,  15  L.  J.,  Q.  B.  843 ; 
9  Q.  B.  306. 

(A)  BirachfieU  v.  SmUh,  85 
L.  J.,  C.  P.  177  ;  L.  R.,  1  C.  P. 
340,  though  the  additions  were  in 
red  iuk. 

(t)  Warrington  v.  Early,  28 
L.  J.,Q.  B.  47. 

{j)  Wilson  V.  Justice,  Bayley, 
6th  ed.  118  ;  Bowman  y.  Nichol, 
6  T.  R  537  :  1  Esp.  81. 

(At)  ffameiiny,  Bruck,  15  L.  J., 
Q.  B.  348 ;  9  Q.  B.  306. 


AUeratum  or  Forgery  of  a  Bill  or  Note. 


335 


tiyelj  material  alterations,  avoiding    the  bill  under  the   CHAPTSB 
Stamp  Acts(^).     But  the  addition  of  another  name  to  a       '^^^^' 
joint  and  several  note  on  a  di£Perent  part  of  the  face  of  the 
note,  with  the  assent  of  all  parties,  has  been  held,  at  res 
magis  vaUat^  to  operate  as  an  indorsement  (m). 

There  are,  however,  two  cases   in  which    an  alteration,  Where  an 
though  in  a  material  part,  will  not  vacate  the  instrument ;  ftlterationwill 
first,  where  such  an  alteration  is    made  before  the  bill  ig  ^<>t  vitiate, 
issued,  or  become  an  available  instrument ;  and,  secondly, 
where  the  bill  is  altered  to  correct  a  mistake,  or  supply  an 
omission,  and  in  furtherance  of  the  original  intention  of  the 
parties  (n). 

Thus,  where  the  drawer  of  a  bill,  payable  to  his  own  Before  the 
order,  sent  it  to  the  drawee  for  acceptance,  and  the  drawee  bill  Ib  issued, 
requested  that  a  longer  time  might  be  allowed  for  payment, 
and  an  alteration  to  that  effect  was  accordingly  made  with 
the  consent  of  the  drawer,  and  the  bill  was  afterwards 
accepted  ;  it  was  held  that,  the  alteration  being  made  before 
the  bill  was  an  available  instrument  against  any  party,  a 
new  stamp  was  unnecessary  (o).  Upon  the  same  principle, 
where  three  persons  joined,  as  drawer,  acceptor,  and  in- 
dorser,  in  the  fabrication  of  an  accommodation  bill,  and 
the  date  was  altered  before  it  came  into  the  hands  of  a 
holder  for  value ;  it  was  held  that,  as  the  accommodation 
parties  could  not  sue  upon  it  inter  se,  it  was  not,  till  it  came 
into  the  hands  of  a  holder  for  value,  an  available  instru- 
ment, and  therefore  that  an  alteration  before  that  time  did 
not  vitiate  it.  "  The  question,'*  says  Abbott,  C.J.,  "  is, 
whether  this  alteration  made  it  a  new  billl  Now,  un- 
doubtedly, when  an  accommodation  bill  has  the  different 
parties  written  upon  it,  it  is,  in  some  sense  of  the  word,  a 
bill  of  exchange  ;  but  it  is  utterly  unavailable  as  a  security 
for  money,  until  it  is  issued  to  some  real  holder  for  a  valuable 
consideration.  It  first  became  a  bill  of  exchange  when 
it  was  issued  to  the  indorsee  for  a  valuable  consideration." 


(2)  Bathe  v.  Taylor,  15  East, 
412 ;  Walton  v.  HaHvn^s,  4  Camp. 
228  ;  1  Stark.  216 ;  Outhwaiie  v. 
Luntley,  4  Camp.  179 ;  Knill  v. 
Williams,  10  tjist,  481.  The 
words  "  not  negotiable  "  may  be 
added  at  any  time  to  a  crossed 
cheque,  see  p.  80. 

(m)  Ex  parte  Yates,  27  L.  J., 
Bank.  9 ;  2  De  G.  &  J.  191  ; 
Gardner  v.  Walsh,  6  E.  &  B.  83  ; 


Code,  s.  56. 

(n)  CaUon  v.  Simpson,  8  Ad.  k 
E.  186  ;  overruled  by  Gardner  v. 
JFalsh,  5  £.  &  B.  88 ;  but  see 
JSx  fxirte  Yates,  supra,  and  Bodge 
v.  Pringle,  29  L.  J.,  Exch.  116  ; 
AldousY,  Comioall,  L.  R.,  8  Q.  B. 
678  ;  87  L.  T.  201  ;  9  B.  &  S. 
607. 

(o)  KennerUy  v.  Nash,  1  Stark. 
452. 
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''  Here,"  adds  Best,  J.,  ''  at  the  time  when  the  alteration 
was  made,  the  bill  was  a  perfect  bill  in  form,  but  it  did 
not  constitute  a  valid  contract  between  the  parties.  A 
bond  is  a  perfect  instrument  before  deliveiy;  but  still  an 
alteration  made  before  delivery  will  not  vitiate  it"(|>). 
But  if  either  payee  or  indorsee  have  given  value  for  it, 
so  that  the  drawer  is  liable,  an  alteration,  though  before 
acceptance,  vacates  the  bill  '^In  such  a  case,"  says 
Lord  EUenborough,  ''it  does  not  remain  in  fieri  till 
acceptance.  As  to  the  drawer,  it  was  before  then  a 
perfect  instrument  (q).  When  the  date  was  altered,  a  new 
bill  was  drawn,  and  that  could  not  be  done  without  a  new 
stamp  **  (r).  So,  if  a  promissoiy  note  be  signed  by  A.,  and 
subsequently  by  B.  as  surety  for  A.,  whilst  the  note  is  in 
the  hands  of  the  payee,  it  wUl  be  void,  unless  the  signature 
of  B.  is  in  pursuance  of  a  previous  agreement  at  the  time 
of  making  the  note  (s).  And  an  altered  bill  will  be  void  in 
the  hands  of  an  innocent  indorsee,  as  well  as  in  the  hands  of 
parties  cognizant  of  the  alteration  (t). 


To  oorrect  a 
mistake. 


If,  again,  the  alteration  were  merely  to  correct  a  mistake, 
or  to  make  a  bill  what  it  was  originsJly  intended  to  be,  it 
will  not  avoid  it  under  the  Stamp  Act.  Thus,  where  the 
drawer  intended  to  make  the  bill  negotiable,  and  indorsed 
it  over,  but  had  omitted  the  words  "  or  order  "  their  subse- 
quent insertion  in  pursuance  of  the  original  intention  was 
held  not  to  vacate  the  bill  (u).  So,  where  a  bill  having 
been  dated,  by  mistake,  1822,  instead  of  1823,  the  agent  of 
the  drawer  and  acceptor,  to  whom  it  had  been  given  to  be 
delivered  to  the  indorsee,  without  their  knowledge  or  con- 
sent corrected  the  mistake  ;  it  was  held,  that  such  altera- 
tioD  did  not  vacate  the  bill  (x).  So,  again,  a  man,  who  has 
agreed  beforehand  to  be  a  surety,  may,  after  the  advance  to 


{p)  Doiones  v.  Richardson,  5 
B.  &  Aid.  674  ;  1  D.  &  R.  832 ; 
TarUUm  v.  Shingler,  7  C.  B.  812. 
An  alteration  of  the  date  before 
issue  without  the  consent  of  the 
acceptor  avoids  the  acceptance ; 
Bngel  v.  Stourton,  6  Times.  L.  R. 
444.  A&  to  the  alteration  of  a  deed 
after  execution  by  one  party,  see 
Jones  y.  Jones,  1  G.  &  M.  721 ; 
before  complete  delivery,  Spieer 
V.  Burgess,  1  C,  M.  k  R.  129 ;  4 
Tyr.  698. 

iq)  Walton  v.  Hastings,  4  Gamp. 
223  ;  1  Stark.  216. 


(r)  ChdhtoaUe  v.  LuwUey,  4 
Camp.  179. 

{s)  Clerk  v.  Blackstoek,  Holt, 
N.  P.  C.  474.  See  Ex  parte 
JVhiU,  2  Deac  k  Chitt  834. 

(0  Outhioaite  v.  LunUey,  4 
Camp.  179  ;  if  apparent  Code, 
s.  64,  prov. 

{u)  Kershaw  v.  Coqb,  3  Esp. 
246  ;  10  East,  437  ;  Jacobs  v. 
HaH,  2  Stark.  46  ;  6  M.  &  SeL 
142  ;  Byron  v.  T?iompso7i,  11  Ad. 
&  Ell.  31  ;  8  P.  &  D.  71. 

(x)  BruU  V.  Pieard,  R.  &  M. 
87. 
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another  maker,  sign  the  note  (y).     A  bond  fide  holder  of   CHAPTER 

a  bill  of  exchange  accepted  payable  to  ,  or  order,        ^^^- 

may  insert  his  own  name  as  payee,  and  indorse  it,  and  the 
bill  may  be  declared  on  as  payable  te  the  party  who  has 
inserted  his  name.  "  One,"  says  Best,  C. J.,  "  who  accepts 
a  bill  in  this  form,  undertakes  to  be  answerable  for  it  in 
the  shape  of  a  bill.  That  being  so,  he  undertakes  to  be 
answerable  for  it  in  the  form  which  a  bond  fide  holder  has 
a  right  to  give  it,  and  the  description  in  the  declaration  is 
made  out  against  him.  No  new  stamp  is  necessary;  the 
first  stamp  gives  authority  for  the  insertion  "  («).  Whether 
the  intent  of  the  alteration  were  to  vary  the  original  con- 
tract, or  merely  to  correct  a  mistake,  is  a  question  of  fact 
for  the  jury  (a). 

The  code  by  sect.  64  regulates  the  effect  of  alteration  in  Provisions  of 
a  material  part  of  a  bill  or  note  in  avoiding  the  instru-  the  code, 
ment  (6).  Where  a  bill  or  note  or  an  acceptance  (c)  is 
materially  altered  without  the  consent  of  all  parties  liable 
thereon,  it  is  avoided :  except  as  against  a  party  who  has 
himself  made,  authorised,  or  assented  to  the  alteration,  and 
subsequent  indorsers 

And  the  following  alterations  are  declared  to  be  mate-  whataltera- 
rial : —  tiona  are 

an  alteration  in  the  date  (d)  ;  material. 

in  the  sum  payable ; 

in  the  time  of  payment ; 

in  the  place  of  payment ; 
and  the   insertion  of  a  place  of  payment  without  the 


(y)  Dodge  v.  PrinffU^  29  L.  J., 
Exch.  115". 

(s)  AUicood  v.  Oriffin,  R.  &  M. 
42.5  ;  2  C.  &  P.  368. 

(a)  Ibid. 

\h)  By  sect.  97  the  existing 
Stamp  Act,  83  &  84  Vict.  c.  97, 
is  not  interfered  with ;  this  may 
be  material  in  showing  up  to 
what  time  an  alteration  may  be 
made  without  the  necessity  for 
a  new  stamp,  which  cannot  in 
general  be  affixed,  and  also  to 
prevent  frauds  on  the  revenue, 
snch  as  an  attempted  increase  of 
the  amount  of  the  bill  or  note  to 
a  larger  sum  than  that  warranted 
by  tne  stamp  under  cover  of  an 
assent  of  parties.  Sect.  89  ex- 
tends the  provisions  as  to  bills 
to  promissory  notes.  The  code 
therefore    only   authorizes    such 

B*  B|  B. 


alterations  in  a  bill  or  note  as  do 
not  avoid  it  under  the  Stamp 
Act. 

(c)  An  acceptance  may  be  given 
before  the  bill  is  signed  by  the 
drawer  or  while  it  is  otherwise 
Incomplete,  Code,  ss.  18  and  20. 

{d)  An  alteration  in  the  date 
avoids  a  Bank  of  £ng1aud  note. 
Leeds  and  County  Bank  v.  Walker , 
L.  R.,  11  Q.  B.  D.  84.  So,  too, 
it  has  been  held  of  an  alterntion 
in  the  number,  Suffell  v.  Bank  of 
England,  9  Q.  B.  D.  555  ;  51  L.  J. 
401.  But  the  code  does  not  make 
the  number  a  material  part  of  « 
bank  note.  The  crossmg  of  a 
cheque  is  also  made  a  material 
part  of  it,  sect.  78,  and  therefore 
presumably  falls  within  the 
general  part  of  sect.  64,  though 
not  specmed  in  sub-s.  (2). 

Z 
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CHAPTER   acoeptoi^B     assent   where    the    bill    has    been    aooepted 
^^^        generally. 


When  the 
alteration  of 
the  instru- 
ment  ex- 
tinguishes 
the  debt. 


Alteration  not      Provided  that  where  a  bill  or  note  has  been  materially 
apparent.        altered  but  the  alteration  is  not  apparent^  a  holder  in  due 
course  is  not  prejudiced,  but  may  eiibrce  payment  accord- 
ing to  the  original  tenour  of  the  instrument  («). 

But  if  the  alteration  be  apparent,  a  bond  flde  transferee 
for  value  is  in  no  better  position  as  to  his  remedy  on  the  bill 
or  note  than  his  transferor  (/). 

An  alteration  by  the  drawer  and  payee  of  the  bill,  or  the 
payee  of  a  note,  though  it  avoids  the  instrument,  does  not 
extinguish  the  debt  ( g) ;  but  an  alteration  by  an  indorsee 
not  only  avoids  the  security  as  against  all  parties,  but  also 
extinguishes  the  debt  due  to  the  indorsee  from  the  in- 
dorser(A).  For  it  would  be  unjust  that  the  indorsee 
should  compel  the  indorser  to  pay  his  debt,  when  the 
indorsee  has  destroyed  the  instrument  on  which  alone,  in 
some  cases,  and  on  which  preferably  in  all  cases,  the 
indorser  should  sue.  To  make  the  indorser  liable  on 
the  consideration,  and  give  him  a  cross  action  against 
the  indorsee  for  the  alteration,  would  be  to  oblige  him 
to  rely  on  the  indorsee  instead  of  the  antecedent 
parties,  and  to  prove  a  fact  of  which  he  might  have 
no  evidence ;  it  would  besides  introduce  a  needless  circuity 
of  action. 

If  a  bill  be  altered  so  that  a  man  otherwise  liable 
on  it  is  dischai'ged,  he  is  not  liable  on  a  bill  given 
in  renewal  of  the  altered  bill,  unless  he  were  actually 
apprised  of  the  alteration  at  the  time  he  gave  the  sub- 
stituted bill  (i). 


Renewal  of 
altered  bill. 


(e)  InLeedsBa^iJcCo.y.  Walker ^ 
11  Q.  B.  D.  84,  where  an  altera- 
tion in  the  date  of  a  Bank  of 
£ngland  note,  though  apparent 
to  a  practised  eye,  was  not  so  to 
an  ordinary  observer ;  it  was  held 
that  sect.  64  did  not  apply  as  the 
alteration  was  "apparent,"  that 
sect.  89  did  not  apply  it  to  Bank 
of  England  notes  even  if  retro- 
spective, and  that  the  transferor 
by  delivery  of  a  worthless  note 
was  liable  on  his  implied  war- 
ranty of  genuineness.  Jones  y. 
Ryde,  5  Taunt.  488  ;  Code,  s. 
58  (3),  in  an  action  for  money 
had  and  received. 

(/)  Burehfield    r.    Mwrre,    23 


L.  J.,  Q.  B.  261 ;  8  E.  &  a  683 ; 
Code,  s.  29  (1). 

{g)  SuUon  v.  Toomer,  7  B.  &  C. 
416  ;  1  M.  &  H.  125  ;  Atkinson 
V.  Hawdon,  2  Ad.  k  £.  628  ;  4 
N.  &  M.  409  ;  1  H.  &  W.  77  ; 
sec  Slomaji  v.  Cox^  1  C,  M.  &  R. 
471  ;  5  Tyr.  174.  Unless  the  bUl 
or  note  were  taken  in  satisfaction 
of  the  debt.  McDowall  v.  Boyd, 
17  L.  J.,  Q.  B.  295. 

(h)  Alderson  v.  LangdaU,  3  B. 
&  Ad.  660. 

{{)  Means  of  knowledge  are  not 
equivalent  to  actual  knowledge. 
Bell  V.  Gardiner,  11  L.  J.,  C.  P. 
1(5;  4M.  AG.  11. 
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It  is  conceived,  notwithstanding  some  recent  cases,  that    ^^^5T^^ 

the  alteration  of  a  bill  or  note  need  not,  when  the  plaintiff 

declared  on  the  instrument  in  its  altered  state^  have  been  when  altera- 
specially  pleaded.     When  altered,  it  is  no  longer  the  same  tion  need  not 
instrument  that  the  defendant  signed,  and  moreover,  there  l^ave  been 
is  no  stamp  applicable  to  the  altered  instrument,  so  that  it  ^  ®*  ®  * 
cannot  be  looked  at  by  the  jury  to  prove  the  new  contract. 
Therefore  the  defendant  might,  under  the  plea  that  he  did 
not  make,  accept,  or  indorse  the  instrument  set  forth  in  the 
declaration,  show  the  alteration,  and  thereby  prove  that  he 
executed  another  instrument,  and  not  that  in  question  (y), 
or,  if  there  be  no  fresh  stamp,  that  there  is  no  instrument 
which  the  jury  can  look  at. 

But  where  the  declaration  was  on  the  instrument,  in  its  When  it  mu&t 
original  condition,  the  alteration  must  have  been  specially  ^^®,^° 
pleaded  {k\  as  apparently  it  must  be  now.  P  eaded. 

The  plea,  where   it  merely  relied  on  the  absence  of  a  Requisites  of 
proper  stamp  on  the  altered  instrument,  must  have  shown  pl^^- 
that  the  bill  or  note   could   not  be   made  good  by  being 
stamped  before  the  trial  {I). 

Where  an  alteration  appears  on  the  face  of  a  bill  or  note,  bubthen  op 
it  lies  on  the  plaintiff  to  show  that  it  was  made  under  such  ^^^o^^- 
circumstances  as  not  to  vitiate  the  instrument  (m).    And  this 


{j)  Cock  V.  Coxwell,  2  C,  M. 
&  R.  291  ;  4  Dowl.  187  ;  1  Gale, 
177  ;  Calvert  v.  Baker,  4  M.  & 
W.  417  ;  7  Dowl.  17  ;  La/itgUm  v. 
Lamrun,  6  M-  &  W.  629  ;  Knight 
V.  Clements,  8  Ad.  &  K  215  ;  Field 
V.  Woods,  7  Ad.  &  E.  114  ;  CroUy 
y.  Hodges,  4  M.  &  G.  563,  and 
Clifiyrdy.  Parker,  2  M.  &  G.  909. 
But  see  now  Ord.  XIX.  r.  15. 

(k)  Hemming  v.  Trenery,  9  Ad. 
&  E.  926  ;  1  Per.  k  Dar.  661 ; 
Bridcpnan  v.  Sheehan,  cor.  Parke, 
B.,  at  Nisi  Prius,  T.  T.  1842; 
Mason  y.  Bradley,  12  L.  J.,  Ezch. 
425;  11  M.  &  W.  690.  This 
distinction  does  not  appear  to 
liave  been  recognized  in  some  of 
the  cases.  See  Parry  v.  Nichol- 
s<m,  18  M.  k  W.  778.  But  the 
most  recent  decision  is  in  accord- 
ance with  the  view  of  the  law 
taken  in  the  text.  Hirschman  y. 
Budd,   L.  R.,  8  Ex.    171.      See 


now  Order  XIX.  rr.  5  and  15. 

(Z)  Bradley  y.  Bardsley,  15  L. 
J.,  Exch.  115;  8  D.  &  L,  476; 
14  M.  &  W.  878. 

(m)  Johnson  v.  Duke  of  Marl- 
borough,  2  Stark.  313 ;  Henman 
V.  Dickinson,  5  Bing.  183 ;  2  M. 
k  P.  281;  Knighl  v.  Clements, 
8  N.  &  P.  375  ;  8  Ad.  &  E.  215  ; 
Bishop  y.  Chambre,  1  M.  &  M. 
116  ;  3  C.  &  P.  65.  In  SihUy  v. 
Fisher,  7  Ad.  k  E.  444 ;  2  N.  & 
P.  420,  the  making  of  the  bill,  as 
described  in  the  declaration,  was 
admitted  on  the  record.  See  Earl 
of  Falmouth  v.  Rdyerts,  9  M.  &  W. 
471  ;  Disbrmre  v.  WeaiherUy^  6 
C.  k  P.  758  ;  Semple  v.  Cole,  8 
L.  J.,  Exch.  155 ;  3  Jurist,  268. 
And  whether  the  alteration  were 
before  or  after  the  completion  of 
the  bill,  has  been  left  as  a  ques- 
tion of  fact  for  the  jury.  Taylor 
V.  Moseley,  6  C.  &  P.  273  ;  ah<l 
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CHAPTER  rule  is  most  reasonable ;  for,  if  it  laj  on  the  defendant,  on 
an  acceptor  for  example,  sued  by  an  indorsee,  to  show  that 
"*  the  alteration  was  improperly  made,  it  might  be  a  great 
hardship ;  for  he  may  have  no  means  of  proving  that  the 
bill  went  unaltered  from  his  hands,  or  of  showing  the  cir- 
cumstances of  a  subsequent  alteration.  But  the  burthen  of 
explaining  an  alteration  imposes  no  hardship  on  the  plain- 
tiff, for  if  the  bill  was  altered  while  in  his  hands,  he  may, 
and  ought  to  account  for  it ;  if  before,  then  he  took  it 
with  a  mark  of  suspicion  on  its  face,  which  ought  to 
have  induced  him  either  to  refuse  it,  or  to  require 
evidence  of  the  circumstances  under  which  the  alteration 
was  made  {n). 


F0B6EBT. 


Existing 
statutes. 


Forgery  is  the  counterfeit  making  or  altering  of  any 
writing  with  intent  to  de&aud  (o).  It  is  a  misdemeanour 
at  common  law,  and  a  conviction  formerly  rendered  a  man 
incompetent  aa  a  witness  {p). 

Forgery  of  a  bill  or  note,  or  of  any  part,  or  uttering, 
knowing  it  to  be  forged,  is  felony.  Fraudulently  oblite- 
rating, adding  to,  or  altering  the  crossing  of  a  cheque  is 
forgery  (q). 

The  fraudulent  signing  of  a  bill  or  note  for  any  other 
person  by  procuration  or  otherwise,  without  lawful  autho- 
rity, or  knowingly  uttering  the  same,  was  by  24  <fe  25  Vict, 
c.  98,  s.  24,  made  a  felony  (r). 


see  LeykrieffY.  A^hfordf  12  Moore, 
281. 

It  is  said  that  the  presumption 
against  the  legality  of  an  altera- 
tion is  con  fined  to  the  cases  of  a 
bill  of  exchange  or  promissory 
note  and  a  will.  See  Doe  v. 
CoUamore^  16  Q.  B.  745,  and  Doe 
V.  PalTTier,  16  Q.  "B.  747,  and  the 
note  to  Master  v.  Miller,  in  2 
Smith's  Leading  Cases. 

(n)  The  American  cases  on  this 
subject  are  not  harmonious.  The 
weight  of  authority,  however, 
sustains  the  positions  in  the  text. 
Byles  on  Bills,  6th  American  ed. 
p.  492. 

The  question  of  the  burthen  of 
proof  in  such  cases  arose  in  the 
Supreme  Court  of  Pennsylvania, 
in  Simpson  v.  StackhoiisCt  9  Barr. 
186,  and  it  was  held  that  the 
onus  of  showing  that  an  altera- 
tion in  a  material  part  of  a  nego- 


tiable instrument  was  lawfully 
made  is  on  the  holder ;  and  that 
where  the  place  of  payment  is  in 
a  different  handwriting  from  the 
body  of  the  instrument,  there  is 
a  presumption  of  alteration.  See 
the  6th  American  ed.  of  Byles  on 
Bills,  p.  49S. 

(o)  4  Bla.  Com.  248 ;  IL  v. 
WhiU,  1  Den.  C.  C.  208. 

{p)  Com.  Dig.  Testm.  A.  5  ; 
R.  V.  Davis,  5  Mod.  74.  He  is 
now  capacitated  by  6  &  7  Vict, 
c.  85. 

{q)  24  &  25  Vict  c.  98,  as.  22 
and  25.  Code,  a.  78,  makes  the 
crossing  of  a  cheque  a  material 
part. 

(r)  See  as  to  the  law  before 
this  statute,  Maddoek*8  ease,  8 
Russ.  C.  &  M.  499;  Jldg.  v. 
JVkiU,  1  Den.  C.  C.  208  j  2  C. 
k  E.  404. 
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Inducing  a  person  by  violence  or  threats  to  execute  a 
bill  or  note  or  other  valuable  security,  is  now  also  for  the 
first  time  made  a  felony  («). 

Fraudulently  to  obtain  by  false  pretences  a  signature  to  a 
bill  or  note,  or  the  destruction  of  the  instrument,  in  whole 
or  in  part,  is  now  a  misdemeanor  {t). 

Forging  or  uttering  such  a  bill  or  note  as  the  Legislature  Forgery  of 
has  declared  void  is  not  within  the  statutes,  as,  for  example,  ▼old  bills, 
a  bill  or  note  for  less  than  20«.,  or  a  bill  or  note  for  less  than 
5/.,  which  did  not  comply  with  the  requisites  of  17  Geo.  3^ 
c.  30  (u),  in  the  former  state  of  the  law. 


Where  there  is  no  payee,  or  no  maker's  name,  it  has  been  Ot  invalid 
held  that  the  offence  is  not  within  the  act  (t;).  and  informal 

A  mere  informality,  as  the  omission  of  the  word  pounds  ^^^®" 
in  the  body,  where  the  letter  £  precedes  the  figures  50  in 
the  margin  (u^),  does  not  prevent  the  crime  amounting  to 
forgery. 

In  order  to  constitute  forgery,  it  is  not  necessary  that  the 
instrument  should  be  duly  stamped,  or  stamped  at  all  (;r). 

The  most  common  species  of   forgery   is,   fraudulently  Forgery  by 
writing  the  name  (y)  of  an  existing  person.     But  a  fraudu-  miaapplica- 
lent  misapplication  of  the  genuine  signature  of  another  man  ^^^°  ?'  ^ 
is  as  much  forgery  as  counterfeiting  his  signature.     Thus,  ^^ahfre. 
where  the  prisoner,  having  in  his  possession   the  genuine 


(s)  24  k  25  Vict.  c.  96,  8.  48. 
See  Rex  v.  Phipoe^  2  Leach,  678  ; 
Rex  V.  Edwards,  6  C.  &  P  621. 

(0  24  &  25  Vict.  c.  96,  s.  90. 
See  Reg.  ▼.  Danger,  1  D.  &  B. 
C.  C.  807. 

(ii)  Rex  V.  Moffait,  1  Leach, 
481  ;  2  East,  P.  C.  954. 

(v)  RjBX  V.  Richards,  R.  &  R., 
C.  C.  198 ;  Rex  v.  Randall,  R.  & 
R.,  G.  C.  195  ;  and  see  as  to  other 
fatal  defects,  Rex  t.  Jones,  Doug. 
287 ;  Rex  v.  Paieman,  R.  &  K. 
455,  where  there  was  no  maker's 
name ;  Rex  v.  Burke,  R.  k  R. 
496  ;  Rtx  v.  TFilcox,  Bayhy,  61  h 
ed.  11.  To  constitute  the  forj;erj' 
of  a  bill  of  exchange  within  1 
Will.  4,  c.  66,  8.  4,  the  instru- 
ment must  he  complete.  Reg.  v. 
Turjnn,  2  C.  &  K.  820.  Forging 
an  acceptance  to  nu  instrument 
in  the  form  of  a  bill,  but  without 


the  drawer's  name,  is  not  within 
the  statute.  Reg,  y.  RuUervnck, 
2  Moo.  &  R.  196  ;  R.  r.  Harper, 
L.  R.,  7  Q.  B.  D.  78. 

{w)  Rex  V.  Post,  R.  k  R.  101, 
and  Bay  ley,  11 ;  and  see  Collin- 
son's  case,  2  Leach,  1048. 

{x)  Teague's  case,  2  East,  P.  C. 
979  ;  B.  &  R.  88  ;  i2«r  v.  Hawkcs- 
wood,  1  Leach,  257  ;  2  East,  P.  C. 
955  ;  RexY,  Lee,  1  Leach,  258,  n.  ; 
MerUnis  case,  2  East,  P.  C.  955  ; 
and  see  83  k  84  Vict.  c.  97,  s.  17. 

{y)  Making  a  mark,  and  suffer- 
ing '..  •  assumed  name  to  be  writ- 
'  .  V .  I'.inst  it,  is  forgery.  Rex  v. 
D"'nv,  1  Leach,  57;  2  East,  P.  C. 
f'GC.  Putting  the  address  of  an 
existing  person  to  a  name,  being 
the  name  of  another  person,  is 
forgery.  Reg.  v.  BUnkinsvp,  I 
Den.  t\  C.  27t?. 
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CHAPTER    signature  of  one  Thomas  Gibson,  wrote  over  it  a  promissory 

XXI. note  for  6,400/,,  he  was  indicted  and  conyicted  of  haying 

forged  the  note  (2).  And  where  the  same  prisoner,  haying 
the  genuine  signature  of  Samuel  Edwards,  wrote  on  the 
other  side  of  the  paper  a  promissory  note,  payable  to  Samuel 
Edwards,  and  so  turned  the  genuine  signature  into  an  in- 
dorsement, he  was  couvicted  of  forging  the  indorsement  (a). 
So  if  a  clerk  be  intrusted  to  fill  up  a  blank  cheque  signed 
by  his  master  with  a  particular  sum,  and  he  fraudulently 
inserts  a  larger  sum,  it  is  a  forgery  of  the  cheque  (6). 


Misapplica-  There  may  be  an  innocent  misapplication  of  his  own 
tionof  his  genuine  signature  by  the  party  himself.  Thus,  where  a 
own  signature  tnan  was  induced  to  sign  his  name  to  a  bill  by  a  fraudulent 
■iffnimy^*^^  misrepresentation  of  the  nature  of  the  instrument,  it  was 
held  that,  if  not  guilty  of  negligence,  he  was  not  liable 
even  to  an  innocent  holder,  any  more  than  if  he  had  been 
blind  or  illiterate,  and  the  instrument  had  been  falsely  and 
fraudulently  read  over  to  him  (c). 


signing. 


By  signatoic 
of  fictitioas 


name. 


To  sign  the  name  of  a  fictitious  or  non-existing  person  is 
forgery  (d).  Where  the  prisoner  was  conyicted  of  forging 
an  order  for  payment  of  money,  and  it  appeared  that  he 
had  bought  goods  from  the  prosecutor,  and  paid  for  them 
with  a  draft  signed  in  the  fictitious  name  of  H.  Turner, 
although  the  prosecutor  had  sworn  that  he  gave  credit  to 
the  prisoner  and  not  to  the  draft,  it  was  held  that  the 
prisoner  was  rightly  convicted.  The  Judges  said  that  it 
was  a  false  instrument,  not  drawn  by  any  such  person  as 
it  piurported  to  be,  and  that  the  using  a  fictitious  name  was 
only  for  the  purpose  of  deceiving  (e).  But  the  signing 
a  fictitious  name  will  not  amount  to  foi^ery,  if  it  were 
used  on  other  occasions  as  well  as  for  that  very  fraud,  or 
system  of  fraud,  of  which  the  forgery  forms  a  part  (/). 
Where  proof  is  given  of  the  prisoner's  real  name,  and  no 


(2)  Hex  V.  Hales,  17  St.  Tr. 
161. 

(a)  Ibid.  209,  229. 

(b)  JUg.  V.  W^ilson,  17  L.  J., 
M.  C.  82  ;  1  Den.  C.  C.  284  ;  Rex 
V.  Hart,  1  Moo.  C.  0.  486  ;  7  C. 
&  P.  652.  But  a  holder  in  due 
course  may  recover  under  Code, 
B.  20. 

(c)  Faster  v.  MaMniuniy  L.  R. , 
4  C.  P.  704;  and  the  English 
and  American  authorities  there 
cited. 


(d)  Bex  V.  Francis,  Bwyley, 
Gth  ed.  572 ;  Russ.  k  Ry.  209 ; 
Locked s  case,  1  Leach,  94  ;  East, 
P.  C.  940 ;  TafVs  case,  1  Leach, 
172 ;  East,  P.  C.  959 ;  or  in  the 
prisoner's  own  name  to  represent 
a  fictitious  firm;  Reg»  v.  Rogers, 
8  C.  &  P.  629. 

(«)  Sheppard^s  ease,  1  Leach, 
226  ;  2  East,  P.  C.  967  ;  Whilei/s 
case,  R.  &  R.  90. 

(/)  Rex  V.  RarUien,  R.  &  R. 
260. 
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proof  of  any  change  of  name  until  the  time  of  the  jfraud    CHAPTER 

committed,  it  lies  on  the  prisoner  to  show  that  he  has  before ^^^' 

assumed  the  false  name  on  other  occasions,  and  for  other 
purposes  unconnected  with  forgery  (^). 

It  is  a  forgery,  also,  to  sign  a  man's  own  name  with  in-  By  signing  a 
tention  that  the  signature  should  pass  for  the  signature  of  man's  own 
another  person  of  the  same  name  (/a).  And  where  a  person,  ^^™®* 
whose  name  was  Thomas  Brown,  was  indicted  for  forging 
a  promissory  note  signed  Thomas  Brown,  and  it  appeared 
that  he  had  uttered  the  note  as  a  note  of  Captain  Brown,  a 
fictitious  person,  and  the  prisoner  was  convicted,  the  Judges 
held  the  conviction  right  (i).  But  the  adoption  of  a  false 
description  and  addition,  where  a  false  name  is  not  assumed, 
is  not  forgeiy.  Thus,  where  the  prisoner  drew  a  bill,  and 
directed  it  to  "Mr.  Thomas  Bowden,  baize  manufacturer, 
Romford,  Essex  j"  and  it  was  accepted  by  one  Thomas 
Bowden,  but  there  was  no  Thomas  Bowden  of  Bomford,  it 
was  held  by  a  majority  of  the  Judges,  that  the  giving  a  false 
description  of  Bowden  on  the  bill,  with  intent  to  defraud, 
was  not  forgeiy  (^'). 

Where  the  signature  on  the  bill  is  genuine,  an  uttering  Uttering  a 
by   another  person,   with  a  representation  that    he  is  the  genuine  signa- 
person  whose  signature  is  on  the  bill,  is  not  forgery,  or  a  gonatini?  the 
felonious  uttering.     The  prisoner  uttered  a  bill  purporting  party  signing, 
to  be  payable  to  Bernard  McCarthy,  or  order,  and  having 
the  indorsement  B.  McCarthy  thereon  :  he  was  indicted  for 
forging  that  indorsement,  and  uttering  it  knowing  it  to  be 
forged ;  the  jury  found  that  there  was  such  a  man  as  B. 
McCarthy,  and  that  the  indorsement  was  his  handwriting, 
but  that  the  prisoner  passed  himself  off  as  that  B.  McCarthy 
when  he  uttered  the  bill.      The  Judges  were  unanimous, 
that  as  the  indorsement  was  not  forged  the  prisoner  was 
not  liable  to  be  convicted  (X;). 

Writing    a    principal's    name    "  per    procuration,"     but  Misrepresen- 
without  authority,  was  not  until  the  statute  (/)  forgery  (m) ;  tation  of 
nor,  as  it  should  seem,  writing  merely  another  man's  name  *^    ^"*'^" 
under  a  false  pretence  of  authority  (n),  without  any  intention 
of  imitating  his  handwriting. 

{g)  Peacock's  case,  R.  k  R.  278.  ik)  BexY.  ffevey,  1  Leacb,  229 ; 

[h)  Mead  v.  Young,  4  T.  R.  28.  2  East,  P.  C.  566  ;  Bayley,  577. 

(t)  Rex  y.    Parkes,    2    Leach,  {l)  Vide  ante,  p.  840. 

778  ;  2  East,  P.  C.  963.  {m)  Reg,  v.  IFhite,  1  Den.  C.  C. 

(;)   Webb's  case,  R.  &  R.  405  ;  208  ;  2  C.  &  K.  404. 

8   B.   &  B.   229;  Rtx  v,    WaUs,  (n)  Ibid.  ;    but    sec    Awiie  v. 

R.   k  R.    436 ;    6   Moore,    442  ;  Dixon,  6  Exch.  869. 
3  B.  &  B.  197. 
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Alteration. 


Eyeiy  fraudulent  alteration,  whether  by  subtraction,  addi- 
tion or  subetitution,  is  forgery,  and  would  be  so  within  the 
statutes,  even  did  they  not  contain  the  word  aUer,  as  was 
decided  on  2  Geo.  2,  c  15,  which  did  not  contain  that 
word  (o).  The  statute  1 1  Geo.  4  <b  1  Will  4,  c.  66,  contains 
the  word  ''alter"  as  well  as  ''forge."  Nevertheless,  an 
alteration  may  be  described  in  the  indictment  as  foigery  ( p). 
So,  e  converio,  the  discharging  one  indorsement  and  the 
insertion  of  another  may  be  described  as  the  alteration  of  an 
indorsement  (q). 

Procuriug  a  man  to  forge  is  an  offence  within  the 
statute  (r). 


Uttering.  It  has  been  decided  that,  in  order  to  constitute  an  utter- 

ing, the  instrument  must  be  parted  with,  or  tendered,  or 
offered,  or  used  in  some  way  to  get  money  or  credit  upon 
it  («).  Therefore,  where  the  defendant,  in  order  to  persuade 
an  innkeeper  that  he  was  a  man  of  substance,  pulled  out  of 
his  pocket-book  a  500/.  and  50L  note,  and  saying  that  he 
did  not  like  to  carry  so  much  property  about  him,  delivered 
them  to  the  innkeeper  to  take  chaise  of  them  for  him,  it  was 
held  that  this  did  not  amount  to  an  uttering  (t). 


Procuring  to        Procuring  to  utter  has  been  held  a  common  law  felony 

utter.  only  («). 

But  procuring  to  utter,  if  the  person  procured  were 
innocent  of  the  felony,  is  a  statutable  felony  in  the  pro- 
curer (v). 

Statement  of       Before  certain  recent  Acts  of  Parliament  it  was  necessary 

the  instru-       to  set  out  the  forged  instrument  in  the  indictment  in  words 

™d^\*°  *^^®     and   figures  correctly :   the  slightest  variance  would   have 

entitled  the  defendant  to  an  acquittal.     But  the  14  <&  15 


{o)  Jieu-  V.  Eltnvorthf  Bayley, 
6th  ed.  674  ;  2  East,  P.  C.  986  ; 
Reg.  \.  Blerikinsopf  1  Den.  C.  C. 
276. 

(;))  Rex  V.  Teagut,  R.  &  R.  33 ; 
2  Kast,  P.  C.  979  ;  Rex  v.  Post, 
K.  &  R  101  ;  Rex  v.  TrebU, 
2  Tauut.  328;  2  Leach,  1040; 
R.  k  R.  164. 

(q)  Rex  T.  Rirkeit,  R.  &  R. 
251. 

(r)  Rex  V.  Morris,  Bayley,  6th 
cd.  5fcO  ;  R  &  R.  270. 

{s)  Ra:  V.  Shukard,  R.  k  R. 


200  ;  and  see  Rey.  v.  Radfi^d,  1 
Dpd.  C.  C.  69;  Reg.  v.  Ion,  2 
Den.  C.  C.  476. 

(0  Ibid.;  And  see Ifolden'tt case, 
R.  &  R.  154  ;  2  Leach,  1019 ; 
Palmer^t  case,  R.  &  R.  72 ;  2 
Leach,  978 ;  Rex  v.  Morris,  R.  k 
R.  270 ;  Reg,  t.  Hill,  2  M.  C.  C. 
30. 

(u)  Rex  V.  Morris,  Bayley,  6th 
ed.  580  ;  R.  &  R.  270  ;  2  Leach, 
1096.  But  see  now  24  k  26  Vict, 
c.  94,  ss.  1,  2,  49. 

(r)  Bayley,  6th  ed-  681, 
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Vict,  c   100,  s.  5,  in  order  to  prevent  justice  from  being   CHAPTER 
defeated  by  clerical  or  verbal  inaccuracies,  enacted  that,  in       ^^^* 
all  indictments  for  forging,  or  uttering  any  instrument,  it 
shall  not  be  necessary  to  set  forth  any  copy  or  fac-simile 
thereof,  but  it  shall  be  sufficient  to  describe  it  by  any  name 
by  which  it  would  be  usually  known  (w). 

An  indictment  for  the  larceny,  and  therefore  now  for  the 
forgery,  of  a  bill  or  note,  may  describe  it,  generally,  as  a 
bill  of  exchange  or  promissory  note  for  the  payment  of 
the  sum  therein  mentioned,  without  setting  out  the  instru- 
ment (x).  But  if  it  be  alleged  in  the  indictment  to  have 
been  signed  or  made  by  any  person,  the  signature  must  be 
proved  (y). 

If  several  make  distinct  parts  of  the  instrument,  they  Where 
are  each  chargeable  with  the  forgery  of  the  entire  instru-  several  make 
ment  (2).     Those  who  knowingly  prepare  the  paper  or  plates  o^the°?nS^ 
for  the  purpose  are  forgers  (a).  ment. 

Before  the  9  Geo.  4,  c.  32,  s.  2,  a  rule  of  evidence  existed  The  party 
equally  anomalous  and   inconvenient,   that   in  a  criminal  whoeename 
prosecution  for  forgery,  the  party  whose  name  was  forged  Jjo^etent 
was  incompetent  as  a  witness ;  but  since  that  statute  he  is  witi^. 
competent  as  a  witness  in  all  indictments  or  informations 
for  forgery  or  uttering,  either  against  principals  or  accessories, 
by  common  law  or  statute. 

A  doubt  also  formerly  existed,  whether  the  making  or  Forgery  of 
uttering  of  an  instrument,  payable  abroad,  was  an  offence  foreign  billa. 
within  some  of  the  repealed  statutes  (6).     But  the  statute 
11   Geo.  i  &  I  Will.  4,  c.   66,  s.  30,  brought  within  the 
operation  of  the    acts   against  forgery,  instruments  made, 
or  purporting  to  be  made,  or  payable,  or  purporting  to  be 


(tr)  And  see  now  24  k  25  Vict, 
c.  98,  BS.  42,  48. 

(x)  Milne*8  com,  Worcester 
Summer  Assizes,  1800,  decided 
by  all  the  Judges ;  East's  P.  C. 
602.  Before  this  act  it  was  held 
that,  in  an  indictment  for  forger}% 
a  bank  post  bill  could  not  be  de- 
scribed as  a  bill  of  exchange,  but 
might  be  described  as  a  bank  bill 
of  exchange.  Rex  v.  BirkeU^  B. 
h  R.  251. 

(y)  i2«BV.  Craven,^  R.  &  R.  14  ; 
2  East,  P.  C.   601.    The  statute 


14  &  15  Vict.  c.  100,  gave  most 
extensive  powers  of  amendment ; 
and  as  to  the  form  of  the  indict- 
ment, see  24  &  25  Vict.  c.  98,  ss. 
42,  43,  44.  See  also  16  &  17  Vict 
c.  2. 

(z)  Rex  v.  BingUy^  R.  &  R. 
446 ;  Rex  y.  Kirkwood,  1  Mood. 
C.  C.  304  ;  vide  Reg,  v.  Cook,  8 
C.  k  P.  682. 

(a)  Rex  V.  Dade,  1  Mood.  C.  C. 
307. 

(ft)  Sex  V.  Dtck;  16  Leach,  8 ; 
Jtex  V.  M*Kai/,  R.  &  K.  71. 


Eyidence  in 
criminid 
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^^4?!^^    80,  out  of  England  (c).     The  statute  now  in  force  is  24  k  25 
^'        Vict  c.  9«,  8.  40. 

Where  the  prisoner  is  indicted  for  using  a  fictitious  name, 
some  eyidence  must  be  given  by  the  prosecutor  that  it  is  not 
his  real  name  (cQ.  But  where  the  prisoner's  real  name  is 
proved,  it  lies  on  him  to  show  that  he  has  before  assumed 
the  false  name  for  other  purposes  (f). 

Upon  an  indictment  for  uttering  forged  notes,  evidence 
that  the  prisoner  has  uttered  other  forged  notes  is  admis- 
sible as  evidence  of  his  knowledge  of  the  foi^ery  (/).  But 
such  notes  must  be  produced,  and  proved  to  be  forgeries  {g). 
The  admissibility  of  evidence,  as  to  uttering  forged  bills  of 
a  different  kind,  has  been  doubted  {k). 

Where  the  title  to  a  bill  or  note  is  necessarily  made 
through  a  forgery,  even  a  bond  fide  holder  for  value  has 
in  general  no  right  to  sue  upon  it  (t),  or  even  retain  it  i^S)  \ 
and,  therefore,  as  a  general  rule,  if  the  acceptor  or  maker 
pay  one  who  derives  his  title  through  a  forgery,  that  will 
not  discharge  him  (it).  So,  if  a  bill  or  cheque  be  altered 
and  made  payable  for  a  larger  sum  than  that  originally 
inserted,  should  the  drawee,  banker  or  acceptor  pay  it,  he 
cannot  charge  the  drawer  for  the  difference  (/). 


CIVIL  OONSB- 
QUENCES  OF 
FOBGEEY. 


(c)  The  18th  section  of  11  Geo. 
4  &  1  Will.  4,  c.  66,  applies  to 
plates  of  promissory  notes  of  per- 
sons carrying  on  the  business  of 
bankers  in  tne  province  of  Upper 
Canada.  This  act  is  repealed 
now,  24  &  25  Vict.  c.  98,  s.  16. 

{d)  JRex  V.  Peacock,  Bayley,  6th 
ed.  579  ;  R.  &  R.  278  ;  Bimtien's 
cote,  R.  &  R.  263. 

(c)  Bex  T.  Peacockf  R.  &  R. 
278* 

{/)  WylU's  COM,  1  New  R  92  ; 
KmvgKs  case,  R.  &  R.  120  ;  Iteg, 
V.  Greetiy  3  C.  &  K.  209. 

ig)  JRexY.  Millard,  R.  &R.  245. 

{h)  Ibid.  247.  As  to  the  pri- 
soner's admission  relating  to  oUier 
bills,  see  Beg,  v.  Cook,  8  C.  &  P. 
586  ;  Beg.  v.  Oddy,  2  Den.  C.  C. 
264  ;  Beg,  v.  Green,  8  C.  &  K. 
209. 

(i)  BurchJicldv.Mooref2Sh.J,, 
Q.  B.  261  ;  3  £.  &  B.  683  ;  Code, 
s.  24. 

{j)  Esdaile  v.  Lanauze,  1  You. 


k  Col.  394  ;  Johnson  v.  Windle, 
3  Bing.  N.  C.  225  ;  3  Scott,  608. 

{k)  But  a  banker  who  pays  a 
draft  on  himaelf,  payable  to  order 
on  demand,  need  not  prove  the 
genuineness  of  the  first  or  any 
subsequent  indorsement.  16  &  17 
Vict.  c.  59,  s.  19 ;  Code,  s.  60. 
But  these  sections  do  not  protect 
other  parties,  so  that  a  transferee 
of  a  cheque  that  had  been  stolen 
and  indorsed  by  a  forger,  has  no 
title  to  the  proceeds  as  against 
the  loser,  unless  the  loser  have 
been  guilty  of  negligence  in  the 
transaction  itself ;  Arnold  v. 
Cheque  Bank,  L.  R.,  1  C.  P.  Div. 
578 ;  Bobbett  v.  FinkeU,  L.  R.,  1 
£x.  Div.  368  ;  Baxendale  v.  Ben- 
nett, L.  R.,  3  Q.  B.  Div.  525  ;  in 
which  case  he  would  be  estopped 
from  setting  up  the  true  facta. 

(I)  Hall  v.  FiUler,  5  B.  &  C. 
760  ;  8  D.  &  Ry.  465 ;  Smith  v. 
Mercer^  6  Taunt.  76 ;  1  Marsh. 
453. 
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But,  in  case  any  act  of  the  drawer  facilitated  or  gave   ^^^J^^^ 


XXI. 


occasion  to  the  forgery,  he  must  bear  the  loss  himself.     A 

customer  of  a  banker,  on  leaving  home,  intrusted  to  his  ^v^^en  the 
wife  several  blank  forms  of  cheques,  signed  by  himself,  and  payment  is 
desired  her  to  fill  them  up  according  to  the  exigency  of  his  good, 
business.     She  filled  up  one  with  the  words  fifty  poitnds, 
ttvo  s/ullings,  beginning  the  word  fifty  with  a  small  letter 
in  the  middle  of  a  ]iue.     The  figures  52  :  2  were  also  placed 
at  a  considerable  distance  to  the  right  of  the  printed  £. 
She  gave  the  cheque,  thus  filled  up,  to  her  husband's  clerk, 
to  get  the  money.     He,  before  presenting  it,  inserted  the 
words  "three  hundred"  before  the  vford fifty  and  the  figure 
3  between  the  printed  £  and  the  figures  52  :  2.     It  was 
presented  and  the  bankers  paid  it.    Held,  that  the  improper 
mode  of  filling  up  the  cheque  had  invited  the  forgery,  and, 
therefore,  that  the  loss  fell  on  the  customer  and  not  on  the 
banker  (m). 

So,  if  the  acceptor  of  a  bill  tear  the  bill  in  two  animo 
cancellandif  and  the  pieces  are  picked  up  in  hia  presence 
and  afterwards  joined  together  so  as  to  convey  no  notice  of 
the  cancellation  to  a  stranger,  a  bond  fide  indorsee  for  value 
may  acquire  a  title  (n). 

It  is  a  general  rule  of  law,  that  money  paid  under  a  mis-  When  money 
take,  as  tofacts^  may  be  recovered  back.     On  this  principle,  ^^^^ 
if  a  forged  note  be  discounted,  the  transferee,  on  discovery  for^  bill 
of  the   forgery,   may   recover  back  the   money  paid,  the  may  or  may 
imagined  consideration  totally  failing  (o).     But  any   ^^^^  "°*  **J[®r    , 
or  negligence  on  the  part  of  him  who  pays  the  money  on  co^®^®^  tiack. 
the  note  will  disable  him  from  recovering.     Thus,  where 


(m)  Young  v.  Orote,  4  Bing. 
258  ;  12  Moore,  284.  Seelng?uwi 
V.  Primrose,  28  L.  J.,  C.  P.  294  ; 
7  C.  B.,  N.  S.  82  ;  ExparUSwan, 
80  L.  J.,  C.  P.  113  ;  7  C.  B., 
N,  S.  400  ;  Orr  v.  Union  Baiik  of 
Scotland,  1  Mact}.  H.  of  L.  Casefi, 
513  ;  British  Linen  Company  v. 
Caledonian  Insurance  Company,  4 
Macq.  H.  of  L.  Cases,  107  ; 
Foster  y.  Green,  6  H.  &  N.  163. 
And  it  has  been  held  that  a  prin- 
cipal who,  through  his  own  agent, 
sends  money  to  his  creditor,  which 
is  misapplied  by  the  agent,  is  not 
responsible  any  further  to  the 
creditor,  if  the  creditor's  conduct 
facilitated  the  agent's  fraud. 
fforsfall  v.  Fauntleroy,  10  B.  &  C. 


765. 

(»)  Ingham  v.  Primrose,  supra. 
This  doctrine  of  estoppel  lias 
never  been  extended  to  instru- 
ments under  seal ;  such  an  exteu- 
siou  was  attempted  in  Ex  parte 
Sunn,  30  L.  J.,  C.  P.  118  ;  7  C.  B., 
N.  S.  400.  But  the  Court  of 
Common  Pleas  being  equally  divi- 
ded, the  rule  drop[)ed.  The  Court 
of  Exchequer  Chamber  held  that 
there  was  no  estoppel.  Ibid.,  32 
L.  J.,  £xch.  273. 

(o)  Jones  V.  Hyde,  5  Taunt. 
488 ;  1  Marsh.  157  ;  Bmee  v. 
Bruce,  6  Taunt  495  ;  1  Marsh. 
165 ;  Ghimey  v.  Womersley,  4  E. 
k  B.  133. 
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OHAPTBR  two  bills  of  exchange  falling  due  at  different  times  were 
XXI.  ^  drawn  on  a  man,  and  he  paid  the  first  without  acceptance, 
~  and  accepted  and  paid  the  second,  and  the  signature  of  the 
drawer  was  sometime  afterwards  discovered  to  be  a  forgery. 
Lord  Mansfield  held,  that  an  acceptor  is  bound  to  know  the 
handwriting  of  the  drawer,  and  that  it  is  rather  by  his 
fault  or  negligence  than  by  mistake,  if  he  pays  on  a  foiged 
signature  {p).  So,  where  a  forged  acceptance  of  the  drawee 
was  made  payable  at  the  plaintiff's,  the  drawee's  bankers, 
and  they  paid  the  amount  to  the  defendant,  as  a  bond  fide 
holder,  but  seven  days  afterwards,  upon  discovering  the 
acceptance  to  be  a  forgery,  informed  the  defendant  of  it, 
and  demanded  the  money ;  it  was  held  that  they  could  not 
recover,  for  that  a  banker  ought  to  know  his  customer's 
handwriting.  Part  of  the  Court  held  the  defendant  dis- 
charged, on  the  ground  that,  by  the  plaintiff's  delay  in 
giving  notice  of  the  forgery,  he  had  lost  his  remedy  against 
the  antecedent  parties  (9).  Where  the  fault  is  not  entirely 
on  the  side  of  the  party  paying,  he  may  still  recover. 
Certain  bills  of  exchange,  purporting  to  bear,  amongst 
others,  the  indorsement  of  A.,  were  refused  payment ;  the 
notary  took  them  to  the  plaintiff,  the  London  correspondent 
of  A.,  and  asked  him  to  take  up  the  bills  for  A.'s  honour. 
The  plaintiff,  accordingly,  paid  the  money  to  the  defendants, 
holders  of  the  bills,  and  struck  out  all  the  indorsements 
subsequent  to  A.'s.  The  same  morning  it  was  discovered 
that  the  respective  signatures  of  A.,  the  drawer,  and 
acceptor,  were  forged.  Plaintiff  immediately  sent  notice 
to  the  defendants,  in  time  for  them  to  advise  their 
indorser.  The  Court  held,  that  the  plaintiff  was  entitled 
to  recover  his  money  back,  and  said,  "  A  bill  is  carried  for 
payment  to  the  person  whose  name  appears  as  acceptor 
entirely  as  a  matter  of  course.  But  it  is  by  no  means  a 
matter  of  course  to  call  upon  a  person  to  pay  a  bill  for  the 
honour  of  an  indorser ;  and  such  a  call,  therefore,  imports, 
on  the  part  of  the  person  making  it,  that  the  name  of  a 
correspondent,  for  whose  honour  payment  is  asked,  is 
actually  on  the  bill.  The  person  thus  called  upon  ought, 
certainly,  to  satisfy  himself  that  the  name  of  his  corre- 
spondent is  really  on  the  bill ;  but  still,  his  intention  may 
reasonably  be  lessened  by  the  assertion  that  th^  call  itself 
makes  to  him  in  fact^  though  no  assertion  may  be  made  in 
words.     And  the  fault,  if  he  |)ays  on  a  foiled  signature,  is 

(o)  PriVjev.iVVflZ,  8Bun-.  1354;      76;    1   Marah.  463.     See,  as  to 
1  W.  Bl.  890.  delay,  Pooley  v.  Broxone,  11  C.  IJ., 

{q)  Smith  v.   Mercer,  6  Tatint.       N.  S.  566. 
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not  wholly  and  entirely  his  own,  but  begins,  at  least,  with   CHAPTER 
the  person  who  thus  calls  upon  him.     And  though,  where        XXI. 

all  the  negligence  is  on  one  side,  it  may,  perhaps,  be  unfit 

to  inquire  into  the  quantum  ;  yet,  where  there  is  any  fault 
in  the  other  party,  and  that  other  party  cannot  be  said  to 
be  wholly  innocent,  he  ought  not,  in  our  opinion,  to  profit 
by  the  mistake  into  which  he  may,  by  his  own  prior  mis- 
take, have  led  the  other ;  at  least,  if  the  mistake  be 
discovered  before  any  alteration  in  the  situation  of  any  of 
the  other  parties ;  that  is,  whilst  the  remedies  of  all  parties 
entitled  to  remedy  are  left  entire,  and  no  one  is  discharged 
by  laches.  We  think  the  payment,  in  this  case,  was  a  pay- 
ment by  mistake,  and  without  cousideratlon,  to  a  person 
not  wholly  free  from  blame.  The  striking  out  an  indorse- 
ment by  mistake  cannot,  in  our  opinion,  discharge  the 
indorser  "  (r). 

Where  bankers  who  had  paid  a  forged  bill  gave  notice 
of  the  forgery,  and  demanded  the  money  by  one  o'clock  in 
the  afternoon  of  the  following  day,  the  Court  took  time 
to  consider,  and  at  length  unanimously  held,  that  the 
money  could  not  be  recovered  back.  "  In  this  case,*'  they 
say,  "  we  give  no  opinion  upon  the  point,  whether  the 
plaintiffs  would  have  been  entitled  to  recover  if  notice  of 
the  forgery  had  been  given  to  the  defendants  on  the  very 
day  on  which  the  bill  was  paid,  so  as  to  enable  the  defen- 
dants on  that  day  to  have  sent  notice  to  other  parties  on 
the  bill.  But  we  are  all  of  opinion  that  the  holder  of  a  bill 
is  entitled  to  know  on  the  day  wJien  it  became  due^  whether  it 
is  an  Jionoured  or  dishonoured  bill  (s)  ;  and  that  if  he  receives 
the  money,  and  is  suffered  to  retain  it  during  the  whole  of 
that  day,  the  parties  who  paid  it  cannot  recover  it.  The 
holder,  indeed,  is  not  bound  by  law  (if  the  bill  be  dis- 
honoured by  the  acceptor)  to  take  any  other  steps  (except 
protest,  or  noting  if  the  bill  be  a  foreign  bill)  against  the 
other  parties  to  the  bill  till  the  day  after  the  dishonour. 
But  he  is  entitled  to  do  so  if  he  think  fit ;  and  the  parties, 
who  pay  the  bill,  ought  not  by  their  negligence  to  deprive 


(r)  Wilkinson  v.  Johnson^  3  B. 
&  C.  428  ;  5  D.  &  Ry.  403. 

{s)  But  if  a  banker,  on  whom  a 
cheque  is  drawn,  be  also  the 
banker  of  the  holder,  who  pays 
in  the  cheque  without  any  inti- 
mation of  the  character  in  which 
lie  desires  the  banker  to  receive 
it,  whether  as  drawee,  or  as  his, 
the  holder's  asent,  it  will  be 
presumed  that  the  banker  took  it 


as  the  agent  of  the  holder,  and 
therefore  the  banker  may,  in  the 
course  of  the  next  day,  inform 
the  holder  that  there  are  no  effects, 
and  that  the  cheque  will  not  be 
paid.  Boyd  v.  Unwiersotif  2  Ad. 
k  Ell.  184  ;  4  N.  &  M.  99 ;  In  re 
Palmer,  L.  R.,  19  Ch.  D.  409; 
Kilsby  v.  IVUliams,  6  B.  &  Aid. 
816  ;  1  D.  &  C.  476  ;  Pollard  v. 
Ogden,  2  E.  &  B.  459. 
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CHAPTER  ^^  holder  of  any  right  to  take  steps  against  the  parties  to 
XXI.        ^he  bill  on  the  day  when  it  becomes  due  "  {t). 

In  an  action  on  a  bill  alleged  to  be  forged,  the  defendant 

may,  without  filing  any  afBdavit,  apply  to  the  Court  or  a 
judge  for  a  discovery  on  oath,  or  during  the  trial  the  judge 
may  order  the  production,  of  any  document  to  be  dealt 
with  as  shall  appear  just  (i«). 

(0  CoekB  v.  Mcuterman,  9  B.  &  14.      Pormerly  an  afBdavit  was 

C  902;  Mather  \.  Lord  MniitaUme^  generally    required,    ThoTntu    v. 

18  C.    B.  273  ;  25  L.  J.,  C.  P.  Ihinn,  «  M.  &  G.  274  ;   though 

311 ;  Code,  ».  49  (12).  not  invariably,   Woollier  v.  Deve- 

(«)  Onler   XXXI.  rr.   12  and  reux,  9  Dowl.  672. 
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CHAPTER       Without  a  limitation  of  actions  no  man  can  be  secure  in 

XXII.       the  enjoyment  of  bis  property.     After  tbe  lapse  of  years, 

rr;      7^,  ~  evidence  is  weakened  or  destroyed.     And  a  claimant  wbo 

laV^^  ^  ^  ^^  ^^°S  "^^^P^  ^^  ^^®  demand  has  no  right  to  complain,  if, 
for  the  public  advantage,  it  is  at  length  taken  from  bim. 
In  practice  it  is  found  that  no  statutes  are  so  useful  as  those 
of  limitation,  compelling,  as  they  do,  investigation,  whilst 
the  means  of  investigation  subsist,  and  supplying  the  loss 
of  those  means,  by  a  general  act  of  settlement,  applicable  to 
each  man's  case. 


When  intro- 
daced. 


The  present 
statute. 


Though  an  act  of  limitation,  in  respect  of  real  property, 
was  passed  in  this  country  in  the  year  1270,  yet,  partly 
from  the  compai-atively  inconsiderable  amount  of  personal 
property,  partly  from  the  frequency  of  the  sales  in  market 
overt,  and  partly  from  the  circumstance  that  debts  above 
40«.  were  commonly  secured  by  bond  or  single  bill,  and 
debts  below  that  amount  were  not  tried  in  the  superior 
Courts,  no  limitation  to  personal  actions  was  introduced 
till  the  year  1623,  when  the  present  Statute  of  Limitations, 
the  21  Jac.  1,  c.  16  (supplemented  by  3  &  4  Will.  4,  c.  42), 
was  passed. 

The  enactments  of  that  statute,  so  far  as  they  are  appli- 
cable to  our  present  purpose,  are  as  follows  (a) : 

By  sect  3,  all  actions  on  the  case  (other  than  such 
accounts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  and  servants),  and  all 
actions  of  debt,  grounded  on  any  lending  or  contract  with- 
out specialty,  must  be  brought  within  six  years  of  the  cause 
of  such  actions,  and  not  after. 

By  sect.  4,  if  judgment  for  the  plaintiff  be  arrested  or 
reversed,  or  the  defendant  be  outlawed  and  afterwards 
reverse  the  outlawry,  the  plaintiff,  or  his  executor,  may 
commence  a  new  action  within  a  year. 

Sect.  7  provides,  that  if  any  person  entitled  to  the  action 
^shall,  at  the  time  of  the  cause  of  action  accrued,  be,  first,  an 


(a)  The  3  &  4  Add.  c.  9,  which 
by  sec.  2  enacted  that  actions  on 
notes  must  be  brought  within  six 
years,  is  repealed  by  the  Code. 
As,  however,  the  Code  has,  so  far  as 
practicable,  placed  bills  and  notes 
and  parties  suing  thereon  on  pre- 
cisely the  same  footing,  ss.  38  k 
d9,  it  seems  hardly  oi>eu  to  doubt 
that  notes  as  well  as  bills,  whether 
or  not  they  did  so  before,  fall 
within  s.  8  of  the  21  Jac.  I.  c.  16. 


The  exception  of  merchants'  ac- 
counts was  repealed  by  s.  9  of  the 
19  &  20  Vict  c.  97,  and  that  of 
the  plaintiff's  absence  beyond  the 
seas  or  imprisonment  by  s.  10. 
Since  the  passing  of  the  Married 
Woman's  Property  Act,  a  married 
woman  would  now  probably  be 
held  discovert  as  to  any  property 
or  contract  in  respect  of  wnieh  she 
could  sue  as  a/eme  9o 
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infant ;  secondly,  feme  covert ;  thirdly,  non  compos  mentis  ;   ^^^J*?,^^ 
fourthly,  imprisoned  ;  or,  fifthly,  beyond  the  seas,  then  such  ' 

person  may  bring  the  action  within  six  years  after  their  fiill 
age,  disooverture,  sound  memory,  enlargement,  or  return 
from  beyond  the  seas. 

In  treating  of  the  eiOPect  of  this  statute  in  its  relation  to  Division  of 
bills  and  notes,  we  shall  consider,  1,  its  general  operation,  the  subject, 
and  whether  it  destroys  the  debt  or  only  bars  the  remedy ; 
2,  what  actions  or  legal  proceedings  on  those  instruments 
it  limits ;  3,  from  what  period  the  statute  begins  to  run ; 
4,  to  what  period  the  time  of  limitation  is  computed ;  5,  how 
the  statute  may  be  avoided  by  issuing  a  writ  and  con- 
tinuing it  down ;  6,  the  proviso  as  to  persons  labouring 
under  disabilities ;  7,  what  promises,  acknowledgments,  or 
payments  will  take  a  bill  or  note  out  of  the  statute ;  8,  how 
the  statute  is  to  be  taken  advantage  of ;  and  lastly,  when, 
independently  of  the  statute,  lapse  of  time  will  be  a  bar  to 
an  action  on  a  bill  or  note. 

First,  as  to  the  general  operation  of  the  statute.  obneral 

The  Statute  of  Limitations  is  a  good  plea  in  equitv  as  opkkation 

*  OW  THE 

well  as  at  law.     It  is  also  an  answer  to  proof  under  a  peti-  gTATUTE. 
tion  for  adjudication  in  bankruptcy  (i),  and  to  a  suit  for 
seamen's  wages  (c). 

The  Statute  of  Limitations  does  not  destroy  a  debt,  but  I^o®^  not  de- 
only  bars  the  remedy  (d).  Therefore,  it  must  in  all  cases  ?^7  *^^® 
be  pleaded,  and  could  not  be  given  in  evidence,  even  under 
the  plea  of  nil  debet ,  or  the  replication  of  nil  debet  to  a  set- 
off (e).  Therefore,  also,  a  promissory  note  more  than  six 
years  old,  though  not  a  good  petitioning  creditor's  debt,  as 
against  the  bankrupt  (who  may  object  that  the  remedy  by  a 
petition  in  bankruptcy  as  well  as  by  action  is  taken  away), 
is  nevertheless  a  good  petitioning  creditor's  debt  as  against 
strangers  (/).  "  It  is  settled,"  said  Lord  Mans6eld,  "  that 
the  Statute  of  Limitations  does  not  destroy  the  debt,  it 
only  takes  away  the  remedy;  the  objection  lies  in  the 
mouth  of  the   bankrupt  himself,   but   not   in  the  mouth 

(6)  Ex  parte  De^odney,  16  Ves.  Q.  B.  767. 
479.  («)  Chappie  v.  Durston,  1  C,  & 

(c)  Eioer  v.  Jones,  6  Mod.  26 ;  J.    1,  overniling  the  opinion  of 

4  Anne,  c.  16,  s.  17.  Lord  Holt  at    Hertford  Assizes, 

((0  As  to  an  agreement  not  to  1690  ;  Arum.,  1  Salk.  278  ;  Draper 

rely  on  the  statute,  see  East  India  v.  OUiaaop,  1  Ld.  Raym.  153. 
Company  v.  Paul,  14  Jur.  263  ;  7  (/)  Stoaine    y,     JFallinffer,   2 

Moo.  P.  C.  C.  86  ;  Lade  v.  THll,  Stra.  746. 
6  Jur.  272  ;  fFaters  v.  Thanes,  2 

B.B.E.  A  A 
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OHAPTER    of  a  third  person "  {g).     Therefore,  again,  a  lien  may  be 
XXII.      enforced  (A),   where  an  action  for  its  amount    would  be 
barred  by  the  statute. 


Foreign 
Statute  of 
Limitations. 


A  foreign  Statute  of  Limitations  is  no  defence  to  an 
action  on  a  foreign  contract  in  the  English  Courts,  unless 
it  have  the  effect  of  extinguishing  the  contract,  and  the 
parties  are  living  in  the  foreign  country  at  the  time  of 
the  extinction.  For  a  Statute  of  Limitations  usually 
affects  the  remedy  merely,  and  not  the  construction  of  the 
contract  (t). 

WHAT  LEGAL  Sccoudly,  as  to  the  actions  and  legal  proceedings  which 
PBocEEDiNGS  ^j^    gtatute  limits. 

THE  STATUTE  wv^-w—ww  *<.«>.ww. 

LIMITS.  ^^  ^^^  ^®  sufficient  for  the  present  purpose  to  remark 

that  actions  of  debt  and  of  assumpsit  are  limited  to  six 
years  {k).  Although  the  statute  did  not  in  terms  apply  to 
a  proceeding  in  equity,  Courts  of  equity  adopted  its  pro- 
visions as  a  rule  (/).  '*  With  regard  to  that  statute,"  says 
Sir  William  Grant,  "though  it  does  not  apply  to  any 
equitable  demand,  yet  equity  adopts  it,  or  at  least  takes 
the  same  limitation,  in  cases  that  are  analogous  to  those 
in  which  it  applies  in  law  "  (m).  And  now  that  equitable 
proceedings  are  commenced  by  action  there  is  not  even  this 
verbal  distinction.  But  the  statute  did  not  (prior  to  the 
Trustee  Act,  1888, 51  &  52  Vict.  c.  59,  s.  8),  bar  a  trust  (n)  ; 
nor  prior  to  3  &  4  Will  4,  c.  27,  s.  40,  did  it  bar  a  legacy  (o). 
We  have  already  seen  that  the  statute  is  a  bar  in  bank- 
ruptcy. 

Sffeot  of  the  It  is  conceived,  that  if  the  statute  have  run  out  against 
statute  on  the  the  holder  of  a  bill  or  note,  payable  at  a  day  certain,  and 
Muen^ttrane^^®  then  transfers  it,  the  transferee's  right  of  action  is 
feree.  barred.     For  he,  as  transferee  of  an  overdue  bill,  can  stand 


{g)  Quantock  v.  Englmui,  5 
Bun*.  2628  ;  2  W.  Bl.  708.  See 
the  same  doctrine  laid  down  by 
Lord  EUenborough  and  Bayley, 
J.,  in  Williams  v.  JoiuSf  13  East, 
450  ;  and  by  the  Court  of  Exche- 
quer, in  Chappie  v.  Durston,  1 
C.  &  J.  1 ;  Mavor  v.  Pyne,  2  C.  & 
P.  91. 

(h)  Spears  v.  Hartley,  8  Esp. 
81. 

(i)  Huher  v.  Steiner,  2  Bing. 
N.  C.  202 ;  2  Scott,  804 ;  Harris 
V.  Quine,  L.  R,  4Q.  B.  663.  See 
the  Chapter  on  Foreign  Law. 


(k)  Sect  3. 

(/)  Johnson  V.  Smith,  2  Burr. 
961 ;  PHnee  v.  Heylin,  1  Atk. 
493. 

(m)  Starhouse  v.  BarnstoUf  10 
Ves.  466. 

{n)  Heath  v.  Hanley,  L.  R.,  1 
Ch.  Ca.  20. 

(o)  Anon.,  2  Freem.  22,  By 
that  statute  twenty  yean  was  the 
limit,  now  reduced  to  twelve  years 
by  the  Real  Property  Limitation 
Act,  1874,  37  k  88  Vict.  c.  67, 
s.  8. 
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in  no  better  situation  than  his  transferor.     He,  like  his   CHArTRR 
transferor,  has  a  debt  due  to  him,  but  has  lost  the  right  of  __^^^' 
action,  and  has  notice  of  the  loss  of  it  (p).     And,  periiaps, ' 
as  to  the  Statute  of  Limitations,  the  holder  for  the  time 
being  is  a  trustee  of  the  action,  so  that  prior  or  subsequent 
indorsees  are,  as  between  themselves  and   earlier  parties, 
prejudiced  by  his  laches  {q). 

Thirdly,  as  to  the  time  from  which  the  statute  runs.  whek  it 

The  Statute  of    Limitations    begins  to  run  on  a  bill  or  begiks  to 

note,  as  well  as  on  any  other  contract,  from  the  time  that  ^*^^* 

the  right  of  action  (r)  first  accrued  to  the  party. 

Therefore,  on  a  bill    i)ayable    at  a  certain    period   after  ^^  ^  ^^^^^ 
date,   the  statute   nms,  not   from   the    time  the  bill  wa«  ^^^^^  ^^^^ 
drawn,  but  from  the  time  when  it  fell  due  {»).     And  this  is 
so  also  as  to  the  account  stated,  of  which  the  bill  mav  bo 
evidence  (/). 

So,  where  the  maker  of  a  note  gave  it  to  a  third  person,  Pavable  on  a 
to  bo  delivered  to  the  payee  after  certain  events  should  <*o«tingency. 
happen,  the  statute  was  held  to  run,  not  from  the  date  of 
the  note,  but  from  the  time  of  its  delivery  to  the  payee  (t/). 

It  is  conceived  that  if  a  note  be  payable  by  instalments,  Payable  by 
and  contain  a  provision  that,  if  default  be  made  in  payment  instalments, 
of  one  instalment,  the  whole  shall  be  due,  the  statute  runs 
from  the   first   default   against    the.wliole  amount  of  the 
note  {x). 

And  so  in  an  action  on  a  bill  by  an  administrator,  who  Against  an 
had  not  taken  out  administration  till  after  the  bill  became  administra 
due,  it  was  decided  that  the  statute  ran,  not  from  the  time  ^'' 
the  bill  fell  due,  but  from  the  time  of  granting  letters  of 
administration,  for  there  can  be  no  action  till   there  is  a 
party  capable  of  suing  (y). 

( y)  See  Scarpelini  v.  Atcheson^  232. 

7  Q.  B.  864.  («)  See    Hemp  v.    Oarlmut,   4 

iq)  See    Webster  v.   Kirke,   17  Q.  B.  619. 

Q.  B.  947.  iy)  Mnrray  v.  East  India  dym- 

(r)  Though  at  that  time  an  ac-  pany,  5  B.  &  Al.  204.     But  thi<i 

tion  and  judgment  would  have  interval  is  now  to  be  computed 

been  fruitless.     Emery  v.  Day,  1  where  the  administrator  claims  a 

C,  M.  &  R.  246  ;  4  Tyr.  695.  chattel  real ;  3  &  4  WilL  4,  c.  27, 

{s)  WiUeraheim,  v.   Lady  Car-  s.  6.     The  statute  runs  against  an 

lisle,  1  H.  Bl.  631.  executor  from  the  time  the  bill 

it)  Fryer  v.  Roe,  12  C.  B.  437.  fails  due,  for  he  can  commence  an 

(«)  Savage  v.  Aldren,  2  Stark.  action  before  probate. 


A    A 
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CHAPTER 
XXII. 

On  a  bill 
after  sight. 


As  upon  a  bill  drawn  payable  after  sight,  there  is  do 
right  of  action  till  presentment ;  so  without  such  present- 
ment the  statute  does  not  begin  to  run  (z).  If  a  note  be 
payable  at  a  certain  period  after  sight  (a),  the  statute  runs 
from  the  expiration  of  that  period,  after  the  exhibition  of 
the  note  to  the  maker. 


On  demand. 


But  we  have  seen,  that  if  a  bill  or  note  be  payable  "  at 
sight"  or  ''on  demand,"  those  words  are  held  not  to  con- 
stitute a  condition  precedent,  but  merely  to  import  that  the 
debt  is  due  and  payable  immediately  (6);  or,  at  any  rate, 
an  action  is  sufficient  demand.  Therefore  on  a  bill  or  note 
payable  on  demand,  unless  the  note  be  accompanied  by 
some  writing  restraining  or  postponing  the  right  of  action, 
the  statute  runs  from  the  date  of  the  instrument,  and  not 
from  the  time  of  the  demand  (c).  Where  a  note  payable 
on  demand  was  given  to  a  bank,  accompanied  by  an  agree- 
ment that  the  note  should  be  held  as  a  security  for  advances, 
the  Court  of  Exchequer  decided,  in  a  modem  case,  that  the 
statute  did  not  begin  to  run  against  the  note  till  after 
advances  made,  and  a  claim  made  as  for  a  debt.  The  learned 
judge,  however  (Mr.  Baron  Martin),  who  tried  the  case, 
appears  to  have  thought  otherwise,  or,  at  least,  to  have 
doubted.  Where  a  loan  was  made  by  a  cheque,  the  statute 
was  held  to  run,  not  from  the  date  of  the  cheque,  but  from 
the  time  the  cheque  was  cashed  (d). 


(«)  Holmes  v,  KerriaoTiy  2.Taunt. 
823. 

(a)  Sturdy  v.  Henderson^  4  B. 
k  Al.   692  ;  SuUon  v.  Toomer,  7 

B.  k  C.  416 ;  1  M.  &  Ry.  125 ; 
Holmes  v.  Kerristm,  2  Taunt.  323  ; 
and  ai^ Dixon  y.  NuUcdlf  1  C,  M. 
k  R.  307  ;  6  C.  &  P.  320. 

(6)  Capp  V.  LaiicasteTy  Cro. 
Eliz.  548 ;  Rwmball  v.  Ball,  10 
Mod.  38  ;  Collins  v.  Benning,  12 
Mod.  444  ;  M^IrUosh  v.  Haydon, 
R.  k  M.  363. 

(c)  Christie  v.  Fonsick,  Sel.  N. 
P.  9th  ed.  351.  This  case  is  said 
to  have  been  overruled  in  K.  B. , 
sed  qtuxre.  If,  indeed,  a  bond  is 
conditioned  to  be  void  on  payment 
on  demand,  a  demand  must  be 
proved,  or  the  bond  is  not  for- 
feited. Carter  v.  JRing,  3  Camp. 
459.     In  Meggirtson  v.  Harper,  2 

C.  k  M.  822 ;  4  Tyr.  94,  it  was 
assumed  that  the  statute  ran  from 
the  date  of  the  note,  wliich  was 


payable  on  demand.  Qucere  la- 
men,  if  the  note  be  a  re-issuable 
one,  and  re-issued,  or  if  it  be 
payable  at  a  particular  place ; 
and  see  p.  286. 

(rf)  Garden  v.  Brxiee,  L.  R.,  3 
Ex.  300;  37  L.  J.  112.  It  was 
formerly  thought  that  all  parties 
alike  to  an  instrument  payable  on 
demand,  drawer  or  indorser,  as 
well  as  acceptor  or  maker,  were 
liable  thereon  as  of  the  date ;  but 
the  tendency  of  modem  cases 
seems  to  apply  a  different  nile  to 
drawers  and  indorsers.  In  Ex 
parte  Boyse,  33  Ch.  D.  612;  56 
L.  J.  135 ;  it  was  held  that  the 
statute  on  a  bill  at  sight  did  not 
begin  to  run  in  favour  of  the 
drawer  till  presentment;  and 
in  the  case  of  a  cheque  where  a 
letter  notifying  countermand  of 
payment  had  been  sent  (present- 
ment being  therefore  excused)  the 
statute  was  held  to  run  in  favour  of 


Statute  of  Limitations.  3d  7 

If  a  note   is   made   payable  at  a  certain   period   after   CHAPTBB 
demand^  it  is  like  a  note  payable  after  sight ;  the  demand       ^^^^* 
and  the  lapse  of  the  specified  time  after  the  demand  are  Afterdemand. 
conditions  precedent,  and  the  statute  runs  from  the  time 
when  the  note  falls  due  («).     And  if  a  bill  be  made  payable 
twelve  months  after  notice^  the  statute  does  not  begin  to  run 
till  after  notice  and  the  twelve  months  subsequent  (/). 

It  was  at  one  time  suggested  that  where  the  plaintiff  In  case  of 
had  been  the  subject  of  fraud,  he  might  by  a  special  ^^'^^ 
replication  avoid  a  plea  of  the  statute,  and  postpone  its 
application  (jg).  It  was  afterwards,  however,  settled  that 
such  a  replication  was  bad  (k) ;  though  possibly  the 
fraudulent  concealing  of  a  cause  of  action  on  the  part  of 
a  defendant  till  the  plaintiff's  remedy  is  gone,  may  con- 
stitute a  substantive  ground  of  action.  And  now  the  rule 
of  equity  would  prevail  against  the  statute  in  such  a 
case  (t). 

Upon  the  contract  which  the  law  implies  to  indemnify  ^  ***®  *^*®®  °^ 
an  accommodation   acceptor,  it   has   been   held    that   the  aatiwa^Sll^ 
statute  begins  to  nm  from  the  time  at  which  the  plaintiff  is 
danmified  by  actual  payment  (k). 

If  a  bill  be  dishonoured  by  non-acceptance,  and  ^^^r- ^^^  ^^fj^ 
wards  by  non-payment,  the  statute  runs  from  the  refusal  to  non-accept- 
accept  (I),  ance  and  non- 


the  drawer  from  the  receipt  of  that  Ry.  322  ;  Ex  parte  Bolton^  1  Mont, 
letter.  Ex  parte  Bethelt,  84  Ch.  k  Ayr.  60  ;  Ghranger  v.  Oeorge, 
D.  661;  56  L.  T.  334.  In  bB.kC.Ud\Broumey,  ffoward, 
America,  the  Supreme  Court  laid  2  B.  &  B.  78. 
down  absolutely  in  Bufl  v.  Bank  {h)  Imperial  Oas  Company  v. 
of  Kasson,  123,  Supreme  Court ;  L(mdon  Ocu  Company,  10  £^ch. 
16  Davia,  105;  that  the  statute  89.  Even  as  an  equitable  repli- 
ran  in  favour  of  the  drawer  from  cation  at  law.  fftmter  v.  Oibbons, 
the  demand.  If  this  be  so,  the  1  U.  &  N.  459. 
holder  of  a  cheque  may,  it  would  (t)  See  Oibba  v.  Guild,  51  L.  J., 
seem,  present  any  time  within  six  Q.  B.  313;  L.  R.,  9  Q.  B.  D. 
years  to  preserve  his  right  against  69  ;  and  view  of  Holker,  L.J. 
the  drawer,  and  then  has  six  years  Though,  even  where  fraud  post- 
more  within  which  to  bring  his  pones  the  statute,  the  maxim 
action.  *'  yigilanliMiS,**     &c.,     applies. 

(«)  Thorpe  V.   Booth,  B.  &  M.  JJcvys  v.  Shuckburgh,  4  Y.  &  C. 

31 8.  42. 

(/)  Clayton  v.  Gosling,  5  B.  &  {k)  Reynolds  v.  Doyle,  1  M.  k 

C.  360  ;  8  D.  &  Ry.  110.  G.  753  ;  Collinge  v.   Heywood,  9 

{g)  Southsea  Company  v.  IVy-  Ad.  k  E.  633  ;  but  see  Webster  v. 

mmdsell,  3  P.  Wms.  143  ;  Bree  Kirk,  17  Q.  B.  944. 
V.  Holbech,  Doug.  630  ;  Clark  v.  (/)   Whildiead  v.  Walker,  9  M. 

ffougham,  2  B.  &  C.  149  ;  3  D.  &  k  W.  506. 
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CHAPTUK        Fourthly,   as  to  the   period   up  to  which   the  time   of 

^^^^'  _  limitation  is  computed. 
UP  TO  WHAT       "^^^  words  of  the  statute  21  Jac.  1,  c.  16,  s.  3,  are  all 
pEBioD  THE   actions  of  trespass,  &o,,  shall  be  commenced  and  sued  within 
TiMEOFLiMi-  six  ycaTS,  &C. 

TATioN  IS  Therefore,  when,  according  to  the  old  practice,  writs  bore 

^^  teste  of  a  day  before  the  day  of  issuing  them,  it  was  held, 

that  the  time  within  which  the  action  should  be  brought 

must  be  computed  not  to  the  teste  but  to  the  issuing  of  the 

writ  (m). 

At  present  no  difficulty  on  this  subject  can  exist,  as  the 
d€Ue  and  tote  of  a  writ  are  the  same  (»). 

Where  an  action  is  commenced  in  an  inferior  Court,  and 
removed  into  a  superior  Court,  the  time  of  limitation  is  to 
be  computed  only  to  the  commencement  of  the  action  in  the 
inferior  Court  (o). 

To  bar  a  set-off,  the  six  yeai-s  must  have  expired  before 
action  brought  (^>). 

When  the  statute  once  begins  to  run,  it  never  stops, 
except  in  the  cases  mentioned  in  the  fourth  section,  although 
circumstances  should  arise  in  which  it  is  impossible  to  sue, 
as  if,  for  example,  the  debtor  die  before  action,  and  no 
executor  be  appointed  (q). 


Death  of 
parties  after 
action. 


But  where  an  action  has  been  commenced  in  time,  and 
then  the  plaintiff  dies,  and  the  period  of  limitation  has  ex- 
jiired,  the  courts,  by  a  strained  construction  of  the  statute, 
have  allowed  the  personal  representative  to  commence 
another  action  within  a  year  from  the  plaintiff's  death. 

And  where  the  defendant  died,  a  year  was  also  given,  and 
a  year  from  the  grant  of  administration  where  there  was  no 
executor.  In  the  case  of  the  defendant's  death,  the  allow- 
ance of  a  year  rested  not  only  on  the  analogy  to  the  case  of  a 
plaintiff,  but  also  upon  the  general  rule  that  where  an  action 
abates  by  the  act  of  God,  the  same  plaintiff  may  have  a  new 
writ  by  journeys'  accounts  (r).  But  now  the  action  is  not 
abated  by  marriage,  death,  or  bankruptcy  of  any  party,  if 
the  cause  of  action  survives,  but  the  successor  in  interest,  or 
such  other  parties  as  the  Court  or  a  judge  think  fit,  may  be 
joined  («). 


(t/i)  Johvao/i  V.  tSmUh,  2  Burr. 
950. 

(u)  R.  8.  C.  1888,  Ord.  II.. 
rulcH  1,  2,  8,  App.  A.  Forms 
1—4. 

(o)  Beriiir  v.  Chapman,  1  Sid. 
228  ;  Mattkeits  t.  PhiWja,  2  Salk. 
424. 


( p)  Walktr  v.  Cltt}venU,  15  Q.  B. 
1046. 

{a\  Rhodes  v.  Smetkuratf  4  M. 
&  W.  42;  affinned  in  error,  6 
M.  &  W.  861. 

(r)  Cnrletcisy.LordMomingtan, 
in  error,  27  L.  J.,  Q.  B.  489. 

(*)  Ord.  XVI I.,  nilcsl-1. 


Statute  of  LimitationB* 


359 


Fiffchlji  as  to  the  mode  in  which   the  operation  of  the   CHAPTEB 
statute  may  be  obviated  by  issuing  a  writ  and  continuing       XXII. 
it  down. 

HOT?  THE 

The  practice  is  now  regulated  by  Ord.  VIII.  r.  1,  a  writ  operation 
being  in  force  for  twelve  months,  and  a  renewed  writ  for  six  of  the 
months  from  date  of  renewal.  statute  is 

Prior  to  1852  a  bill  in  equity,  filed  by  one  creditor  on  ^^^^^'^^^  ®^ 
behalf  of  himself  and  the  other  creditors,  would  prevent  the  writ 
Statute  of  Limitations  from  running  against  any  of  the 
creditors  who  come  in  under  the  decree  (^). 

Sixthly,   as  to  the  saving  clause  in  favour  of  infants,  the  savikg 
married   women,  lunatics,  persons   imprisoned   or  beyond  clause. 
seas. 

An   infant   would   have   been   bound  had  he   not  been  Infants, 
expressly  excepted  (m).      For  infents  may,  during  the  six 
years,  sue  by  their  next  friends  (v).     An  infant  cestui  que 
trust  is    bound    by   the   laches  of    his  trustee,   even   in 
equity  (^), 

The    plaintiff's   imprisonment  or  absence   beyond   seas  Imprison- 
now  no  longer  postpones  the  running  of  the  statute  (ar).  ment 

The  defendants  absence  beyond  seas  was  not  a  case  within  Defendant's 
the  24  Jac.  1,  a  16  (y),  though  one  in  which  the  saving  was  absence  be- 
much  more  necessary  than  when  the  plaintiff  himself  was  ^^     ^^®' 
absent,  as  an  absent  plaintiff  might  sue  a  defendant  in  Eng- 
land, but  a  defendant  beyond  seas  could  not  formerly  have 
been  sued  in  England  at  all.      To  remedy  this  hardship, 
the  statute  4  &  5  Anne,  c.  16,  s.  19,  enacts,  that  if  at  the 
accruing  of  the  action  the  defendant  be  beyond  the  seas, 
the  plaintiff  may  bring   his   action  within  six    years  after 
the  defendant's   return.      A  mere  setting  foot  on  English 
ground  is  not  a   return   within   the  statutes  (^).     If  one 
of  several  co-defendants ,  in   an  action   ex  contractu^   were 
abroad,   the    Statute   of    Limitations    did    not   begin    to 
nm  against  any  of  them  (a).     But  the  Statute  19  <&  20 


{t)  Stemdale  v.  HmtJcviisony  1 
Sim.  393.  But  now  since  15  & 
16  Viet.  c.  86,  s.  45,  it  has  no 
such  effect.  See  judgment  of 
Jesse),  M.R.,  mNaylory.  Blunts 
27  W.  R.  865  ;  and  In  re  Cheaves, 
18  Ch.  D.  651. 

{u)  Prideaux  v.  Webhcr^  1  Lev. 
31. 

(r)  ChaTidler  v.  Viktl,  2  Saund. 
121,  a. 

(w)  Wych  V.   En*t  India  Com- 


pany, 8  P.  Wms.  309. 
.   {x)  19  &  20  Vict.  c.  97,  s.  10. 

{y)  Hull  V.  JVyboni,  1  Show. 
98  ;  Stcayn  v.  Stephens,  Cro.  Car, 
333. 

{z)  Orcgory  v.  Hurrill,  1  Bing. 
24  ;  8  Moore,  189. 

(a)  Panniny.  Anderson,  7  Q.B. 
811  ;  Toxnis  v.  Mead,  16  C.  B. 
128  ;  F(yrhes  v.  Smith,  24  L.  J., 
£xch.  299  ;  10  £xch.  717  ;  and 
sec  Forbes  v.    Smith,   11   Exch. 
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CHAPITER    Vict.  c.  97,  s.  11,  preserves  the  protection  of  the  statute  to 
XXII,       such  of  the  defendants  as  were  within  seas  at  the  time  of 
'      action  accrued. 

^ycc^iye  When  a  disability  is  remoTed,  and  the  statute  once  begins 

disabilities.     ^  y^J^^  ^^  supervening  disability  will  stop  it  (6). 

WHAT  AC-  Seventhly,   as    to   the    promises,   acknowledgments^  or 

KNowLEDo-    payments,  which  take  a  bill  or  note  out  of  the  statute. 

taSVdebt  ^*  ^**  *•*  ^™*'  ^®^^»  *^**'  "^o^^^g  short  of  an  express 
OUT  OF  THE  promise  would  take  a  debt  out  of  the  statute  (c)  ;  then  that 
STATUTE.  a  mere  acknowledgment  would,  as  evidence  of  a  promise ; 
and  that  a  part  payment  of  principal  or  interest  amounted 
to  an  acknowledgment  (c^).  The  effect  of  these  decisions 
was  nearly  to  repeal  the  statute.  Their  consequences  were 
somewhat  restrained  by  the  case  of  Tanner  v.  Smart  (f ),  in 
which  it  was  decided  that  a  new  promise  or  acknowledg- 
ment did  not  operate  by  drawing  down  the  original  promise 
to  a  subsequent  date,  but  by  giving  a  new  cause  of  action ; 
and  that  the  promise  stated  in  the  replication  is  to  be  con- 
sidered as  the  promise  laid  in  the  declaration,  and  must  be 
consistent  with  it. 


Lord  Tenter- 
den's  Act. 


At  length,  further  to  restrain  the  mischief,  a  very  eminent 
Lord  Chief  Justice  of  the  King's  Bench  introduced  the  Act 
9  Geo.  4,  by  which  it  is  enacted  (/)  that  no  acknowledg- 
ment or  promise  by  words  ordy  shall  take  a  case  out  of  the 
statute,  unless  in  writing,  and  signed  by  the  party  chaige- 
able. 

That  where  there  are  several  joint  contractors  or  execu- 
tors one  shall  not  lose  the  benefit  of  the  statute  through  a 
written  acknowledgment  signed  by  the  other,  but  the 
plaintiff  shall  recover  against  the  acknowledging  party 
only. 

That  the  effect  of  payment  of  principal  or  interest,  by  any 
person,  shall  remain  as  before  the  statute  ( g). 

Division  of  ^"  considering  the  operation  of  this  and  other  parts  of  the 

thesobject.     Act  9  Geo.  4,  c  14,  on  the  21  Jac.  1,  c.  16,  in  respect 


161.  As  to  what  is  evidence  for 
the  jnry  of  a  person  not  having 
lieen  in  England,  see  Koch  v. 
Shepherd,  18  C.  B.  191. 

(h)  Doe  d.  Ditroftre  v.  Jones,  4 
T.  R.  310  ;  Smith  v.  Bill,  1  Wils. 
1 84  ;  Gray  v.  Mendes^  1  Stra.  556  ; 
JRhodes  v.  Smethurat,  4  M.  &  W. 
42  ;  6  M.  fc  W.  851,  in  error. 


(c)  Dickson  v.  Thomsorij  2  Show. 
126. 

((Q  Hollis  V.  Palmer,  2  Bing. 
N.  C.  713  ;  8  Scott,  266. 

(e)  6  B.  &  0.  608. 

(/)  Cap.  14,  s.  1. 

ig)  See  19  &  20  Vict,  c  97, 
s.  14. 
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of  acknowledgments,  promises,  or  payments  as  to  bills  or  CHAPTBR 
notes  otherwise  barred  by  the  Statute  of  James,  we  shall  ^^^^* 
inquire  first,  what  sort  of  an  acknowledgment,  promise,  or 
payment  it  must  be  to  take  a  debt  out  of  the  statute; 
secondly,  at  what  time  it  must  be  made ;  thirdly,  by  whom  ; 
fourthly,  to  whom ;  and,  lastly,  by  what  evidence  it  must  be 
proved. 

First  as  to  the  sort  of  acknowledgment,  promise,  or  pay-  Of  what  sort 
ment  which  will  save  the  statute. 

An  acknowledgment,  before  the  9  Geo.  4,  o.  14,  must 
have  been  such  an  acknowledgment  as  implies  a  promise  to 
pay,  and  must  be  so  still.  '*  That  statute,"  says  Tindal, 
C.J.,  ''did  not  intend,  as  it  appeared  to  us,  to  make  any 
alteration  in  the  legal  construction  to  be  put  upon  acknow- 
ledgments or  promises  made  by  defendants,  but  merely  to 
require  a  different  mode  of  proof,  substituting  the  certain 
evidence  of  a  writing  signed  by  the  party  chargeable  instead 
of  the  insecure  and  precarious  testimony  to  be  derived  from 
the  memory  of  witnesses  "  (A).  Therefore,  the  acknowledg- 
ment must  not  be  accompanied  with  expressions  repelling 
the  inference  of  a  promise  to  pay  (t) ;  accordingly  a  letter 
written  without  prejudice  will  not  suf&ce  (j) ;  and  if  a  pay- 
ment be  made,  accompanied  by  expressions  which  render 
the  intention  of  the  payment  doubtful,  then  the  meaning 
of  any  such  expressions  is  a  question  of  fact  for  a  jury  (k). 
If  the  promise  be  conditional,  the  condition  must  be  shown 
to  have  been  performed  (/).  "  There  must,"  says  Rolfc,  B., 
'*  be  a  promise  to  pay ;  but  from  a  simple  acknowledgment 
the  law  implies  a  promise  "(m).     It  is  sufficient  if  the 


(A)  Haydon  v.  WUliama^  7 
Bing.  166  ;  4  M.  &  P.  811. 

(0  Feam  v.  Lewis^  6  Bing.  349; 
4  M.  &  P.  1  ;  Scales  t.  Jacob,  3 
Bing.  688 ;  11  Moore,  553  ;  Ay- 
Urn  T.  Bolt,  4  Bing.  105  ;  12 
Mcore,  805  ;  Kennetl  v.  Milbank, 
8  Bing.  38  ;  1  M.  &  Scott,  102  ; 
Brigstoek  v.  Smith,  1  C.  &  M. 
483 ;  Spmg  v.  Wright,  9  M.  & 
W.  629  ;  Cawley  v.  Tumell,  12 
C.  B.  291 ;  Smith  v.  Tliame,  18 
Q.  B.  134  ;  Backham  v.  AfarrioU, 
25  L.  J.,  Exch.  324 ;  1  H.  &  N. 
234  ;  OoaU  v.  GoaU,  1  H.  &  N. 
29  ;  Comforth  v.  Smithard,  5  H. 
&N.  13;  29  L.  J.,  Exch.  228; 
Everett  v.  Robertson,  1  £.  &  E. 
16 ;  Collinson  v.  Margesson,  27 
L.   J.,   Exch.    305 ;    Godwin  v. 


Cullffy,  4  H.  &  N.  373. 

U)  Ex  parU  MiteheU,  L.  R.,  6 
Chan.  Ap.  823. 

(k)  Trainman  v.  KynmaUf  1 
Exch.  118. 

{I)  Tanner  v.  Smart,  6  B.  &  C. 
603  ;  9  D.  &  R.  549  ;  Chasemore 
V.  Turner,  L.  R.,  10  Q.  B.  500. 

(m)  Jfart  v.  Prendergast,  14  M. 
&  W.  741  ;  William^s  y,  Griffith, 
18  L.  J.,  Exch.  210  ;  8  Exch. 
335  ;  PhUlipsy.  PhUlipa,  8  Hare, 
299 ;  Buchnaster  v.  Russell,  4  L.T. 
(N.  S.)  5.52  ;  Lee  t.  WUmot,  35 
L.  J.,  Ex.  175  ;  L.  R.,  1  Ex. 
364.  Bnt  the  acknowledgment 
most  be  made  for  the  pnrpose  of 
recognizing  the  debt  An  ac- 
knowledgment made  in  other 
affairs  and  alio  intuitu  is  not  suffi- 
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CHAPTER  acknowledgment  or  promise  ascertain,  either  expressly  or 
^^^^11*  by  reference,  the  amount  due  (ft),  or  if  it  leave  the  amount 
"to  be  supplied  by  parol  evidence.  Where,  in  an  action 
against  the  acceptor  of  a  bill  of  exchange,  to  take  the  case 
out  of  the  statute,  a  letter  by  the  defendant,  promising  *'  to 
pay  the  balance,"  was  produced,  but  the  letter  did  not 
specify  its  amount,  the  plaintiff  was  held  entitled  to  recover 
nominal  damages  (o). 


Evidence  of 
date. 


The  date  of  a  letter  acknowledging  a  debt  may  be  sup- 
plied by  paix)l  evidence  ( p). 


Construction.  The  construction  of  an  ambiguous  written  document 
given  in  evidence,  to  save  the  statute,  is  for  the  Court,  and 
not  for  the  jury  (q). 

Mutual  run-  Where  there  was  a  mutual  and  running  accoimt  between 
ning  account,  the  plaintiff  and  the  defendant,  any  item  on  either  side 
within  six  years  would  formerly  have  taken  the  whole 
account  out  of  the  statute,  but  an  item  in  an  account 
not  mutual  would  not  (r).  But  since  Lord  Tenterden's  ^ct 
there  must  be  either  payment  by  the  defendant,  or  a  signed 
acknowledgment  («). 

An  account  once  stated  is  within  the  statute  (t). 


cieiit  CockerUl  v.  SparkCy  1  H. 
&  Colt.  699  ;  Everett  v.  Jtobertson, 
1  E.  4  E.  36  ;  Jio^cc  v.  Hoptcood^ 
38  L.  J.,  Q.  B.  I  ;  L.  R.,  4  Q.  B. 
1.  The  debt  is  the  consideration  ; 
but  other  good  considerations,  as 
forbearance  to  sue,  will  support 
the  promise.  Wilbye  v.  ilgce, 
L.  R.,  10  C.  P.  497.  As  to  suffi- 
cient  acknowledgment,  see  the 
recent  case  of  Ureen  v.  Hum- 
phreys,  53  L.  J.,  Ch.  625  ;  26  Ch. 
D.  474,  in  C.  A. 

(»)  Lechtnere  v.  Fletcher,  1  C. 
k  M.  623.  The  amount  may  be 
ascertained  by  extrinsic  evidence. 
Bird  V.  Gwmmmi,  3  Bing.  N.  C. 
883  ;  5  Scott,  213 ;  Waller  v. 
Jjocy,  1  M.  k  Gr.  64.  A  letter 
from  the  debtor  asking  for  an 
account  bars  the  statute.  Qiiuuxy 
V.  Sharp,  1  Ex.  D.  72  ;  Sheet  v. 
Livdmy,  2  Ex.  D.  314. 

(o)  Dickinson  v.  Hatfield,  1  M. 
k  Kob.  141  ;  5  C.  &  P.  46 ;  see 
Kcnnctt  v.  MUbank,  8  Bing.  38  ; 
1  M.  &  Stott,  102. 

( p)  Ei-micnds  v.  Drnmcs,  2  C. 


k  M.  459. 

iq)  Morrell  v.  Frith,  3  M.  &  W. 
402.  But  it  is  a  general  rule, 
that  parol  evidence  is  admissible 
to  explain  technical  terras  in  mer- 
cantile instruments,  though  the 
construction  of  the  instrument  is 
for  the  Court ;  ibid.  Bowman  r. 
Horsey,  2  M.  &  Rob.  85  ;  see, 
too,  Bourdiery.  Greenwood,  L.  R., 
1 3  Eq.  281  ;  41  L.  J.  73. 

{r)  Ilothery  v.  Munnings,  1  B. 
k  Ad.  15  ;  Cotes  v.  Harris,  B. 
N.  P.  149  ;  Oratvch  v.  Kirhnan, 
Peake,  121  ;  Catling  v.  Skotdding, 
6  T.  K.  193. 

(«)  Williams  v.  Griffiths,  2  C, 
M.  &  R.  45.  The  exception  of 
merchants'  accounts  applied  only 
to  an  action  of  account,  or  to  an 
action  on  the  case  for  not  ac- 
counting. Inglis  V.  Haigh,  8  M. 
k  W.  769. 

{t)  Farrington  v.  Lee,  1  Moil. 
268  ;  JReneto  v.  Axton,  Garth.  3 : 
Chievly  v.  BoTtd,  4  Mod.  105  ; 
Tiekrfl  y.  Short,  2  Vcs.  sen.  239. 
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A  devise,  in  trust,  to  pay  a  particular  creditor,  will  take  a   CHAPTER 
debt  out  of  the  statute  in  equity.     But  a  devise  for  the  pay-       ^^^^1« 
ment  of  debts  jn  general  will  not  revive  a  debt  if  the  statute  Devise. 
has  run  out  («<),  but  will,  in  equity,  prevent  the  statute  from 
running  out  (t;).    And  Lord  Brougham  held,  reversing  a  con- 
trary decision  of  Sir  John  Leach,  M.R.,  that  a  bequest  of 
personal  estate  for  the  payment  of  debts  will  have  the  same 
effect  (w). 

As    a  debt  due  from  a    testator's   estate    may  exist,  Acknowledg- 
and  yet  the  executor  not  be  liable  to  pay,  a  mere  acknow-  ™®^*  ^ 
ledgment  of  a  debt  by  an  executor  is  not   sufficient   to  ^^^^   "• 
take  a  debt  out  of  the   statute ;   there  must  be  an  ex- 
press promise  (x).     And  it  seems  that  a  part  payment  by 
one  executor  will  not  take  the  case  out  of  the  statute  as 
against  his  co-executor  (y). 

It  seems  that  a   notice   in  a  newspaper,  by  a  personal  Notice  in 
representative,  that  he  will  pay  all  debts  justly  due  from  newspapers, 
his  testator,  will  prevent  a  debt  from  being  barred  by  the 
Statute  of  Limitations  {2), 

A  payment  must  appear  to  be  the  payment  of  a  debt,  of  Part  pay- 
the  debt  for  which  the  action  is  brought^  and  a  part  pay-  ment. 
ment  of  a  lai^er  sum  (a).  "  The  principle,"  says  Parke,  B., 
'^  upon  which  part  payment  takes  a  debt  out  of  the  statute 
is  that  it  admits  a  greater  debt  to  be  due  at  the  time  of  the 
])art  payment.  Unless  it  amounts  to  an  admission  that 
more  is  due,  it  cannot  operate  as  an  admission  of  any  still 
existing  debt "  (6). 


(m)  Burke  v.  JwicSy  2  Ve».  & 
W  275  ;  GttlHver  v.  Otdliver^  1 
H.  k  N.  174. 

(r)  Hvgkes  v,  Wy^in,  1  Turn. 
&  R.  307  ;  Hargrenves  v.  MUchell, 
6  Madd.  826  ;  Moore  v.  Peichdl, 
22  Beav.  172  ;  Jacquet  v.  Jacqutty 
27  Beav.  332. 

(fo)  JorM»  r.  ScoU^  1  Ru68.  &  M. 
256.  But  see  S/pvnjg  y.  Wrighty 
9  M.  &  W.  629. 

(a:)  Tullock  v.  Dunn,  R.  k  Moo. 
416 ;  and  see  Atkins  t.  Tredgold, 
2  B.  &  C.  28  ;  3  D.  &  Ry.  200  ; 
Fordham  v.  fFaUis,  22  L.  J., 
Chan.  54a. 

(y)  SchoUy  v.  Walton,  12  M.  & 
W.  610. 

(r)  Jones  v.  Scott,  1  Russ.  k 
.M.  2.5.S. 


(rt)  Tipj)€tt8  V.  Heane,  1  C,  M. 
k  R.  252;  4  Tyr.  772.  But 
the  sum  need  not  then  be  ascer- 
tained. Walker  v.  BtUler,  25  L. 
J.,  Q.  B.  377 :  6  E.  &  B.  506. 
In  Burn  v.  BaiUton,  15  L.  J., 
C.  P.  97 ;  2  C.  B.  476,  it  was 
held  that  there  was  a  difference 
between  a  debt  on  a  promissory 
note,  and  a  debt  on  a  quantum 
meruit.  That,  therefore,  if  a 
payment  is  made,  less  thatf  the 
amount  of  ihe  note,  it  need  not 
be  proved  by  any  expressions  at 
the  time  of  payment  to  be  a  part 
payment ;  and  see  Worthington  t. 
Gritnaditeh,  7  Q.  B.  479. 

(6)  Worthington  v.  Orimaditch, 
7  Q.  B.  479.  Seet7ot«inv.  Forster, 
.3  B.  k  Ad.  510. 
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Statute  of  Limitations* 


CHAPTER 
XXII. 

Appropria- 
tioD  of  pay- 
ments. 


Payment  by 
bUl. 


Payment  by 
goods. 

Stamp  on 
acknowledg- 
ment. 


Statement  of 
account. 


Where  a  debtor  owes  his  creditor  some  debts  from  a 
period  longer  than  six  years,  and  others  from  a  period 
within  six  years,  and  pays  a  sum  without  appropriating  it 
to  any  particular  debt,  such  payment  is  not  a  payment  on 
accoimt,  to  take  out  of  the  Statute  of  Limitations  the  debts 
due  longer  than  six  years,  but  the  creditor  may  at  any  time 
apply  such  payments  to  the  debts  due  longer  than  six 
years  (c). 

Giving  a  bill  is  sufficient  as  a  payment  or  acknowledg- 
ment to  obviate  the  statute  (</).  But  drawing  the  bill  is 
payment  or  acknowledgment  at  the  time  of  the  drawing, 
and  not  at  the  time  of  the  payment  by  the  drawee  (e). 

.  Goods  treated  as  money  are  a  sufficient  payment  (/). 

An  acknowledgment  required  by  the  9  Geo.  4,  c.  14,  is 
by  the  eighth  section  of  that  act  exempted  from  stamp 
duty,  to  which  it  would  otherwise  have  been  subject,  <u  an 
agreement  {g).  But  if  it  amount  to  a  promissory  note,  the 
exempting  clause  does  not  apply,  and  a  stamp  is  neces- 
sary (h). 

A  mere  parol  statement  of  an  antecedent  debt,  without 
any  new  contract  or  consideration  made  within  six  years 
before  action  brought,  does  not  constitute  a  sufficient  cause 
of  action  to  prevent  the  operation  of  the  Statute  of  Limita- 
tions (t).  But  where  there  are  cross  demands  of  which 
there  is  a  mutual  settlement  by  the  statement  of  a  balance, 
the  case  is  taken  out  of  the  statute  (/),  because,  as  observed 
by  Mr.  Baron  Alderson,   'Hhe  truth   is,  that  the  going 


(c)  MilU  V.  Fowkes,  5  Bing. 
N.  C.  466  ;  7  Scott,  444  ;  Waller 
T.  Zacy,  9  L.  J.  C.  P.  217 ; 
1  Scott,  186;  1  M.  &  Gr.  64; 
Nash  V.  Hodgsoviy  1  Kay,  660 ; 
23  L.  J.,  Chan.  780  ;  bat  see  26 
L.  J.,  Chan.  186  ;  6  De  6.,  M. 
k  O.  474,  and  ante,  p.  299. 

(rf)  Tumey  v.  Dcdwellf  3  E.  & 
B.  136 ;  Irving  v.  Veitch,  3  M.  & 
W.  90. 

(c)  Oowan  v.  Forster^  8  B.  & 
Ad.  607. 

(/)  Hart  T.  Nash,  2  C.  M.  & 
R.  337  ;  ffooper  t.  StevtnUf  7  C.  & 
P.  260 ;  4  Ad.  &  E.  71 ;  6  N.  A 
M.  636 ;  1  Har.  &  W.  480 ;  and 
sec  R8  to  the  evidence,  Moore  v. 


Strong,  1  Bing.  N.  C.  441 ;  Bodyer 
T.  Archer,  10  Exch.  333. 

{g)  Morris  v.  Dixon,  4  Ad.  k  F. 
846  ;  6  N.  &  M.  488. 

(h)  Jones  t.  Ryder,  4  M.  &  W. 
32  ;  ffolmes  v.  MackreU,  3  C.  B. 
N.  S.  789  ;  Parmiter  v.  ParmUer, 
30  L.  J.,  Ch.  608,  per  Lord  Camp- 
bell. 

(t)  Jones  v.  Ryder,  4  M.  &  W. 
32,  overruling  Smith  v.  Forty,  4 
C.  k  P.  126. 

{J)  Asfiby  V.  James,  11  M.  k 
W.  642  ;  Worihington,  v.  Grims" 
ditch,  7  Q.  B.  479  ;  Pott  v.  Clegg, 
16  M.  k  W.  327  ;  16  L.  J.,  Exch. 
210. 
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through  an  acoount,  with  items  on  both  sides,  oonyerts  the   CHAPTEB 
set-off  into  payments  '*  {h),  XXII. 


Payment  of  interest  is,  in  general,  sufficient  to  take  the  Payment  of 
principal  out  of  the  statute  (Q,  but  a  payment  of  principal  interest 
(except  in  the  case  of  bills  or  notes)  will  not  reviye  a  claim 
for  interest  (m). 

Secondly,  as  to  the  time  when  the  acknowledgment  must  When  the 
be  made.  aoknowledg- 

Ezcept  in  the  cases  which  have  been  mentioned  of  devises  ™®2*  ™^®*  ^ 
and  bequests  for  the  payment  of  debts,  it  makes  no  differ-  ™    ^' 
ence  whether  the  promise,   acknowledgment,   or  payment 
were  made  before  or  after  the  expiration  of  six  years.     An 
acknowledgment  which  prevents  the  running  out  of  the 
statute  will  also  revive  a  debt  already  barred. 

It  was  formerly  held  that  the  acknowledgment  might  be  Most  be  made 
after  action  brought  (n).     But  as  the  acknowledgment  is  before  action 
now  considered  as  the  ground  of  action  and  the  subject  of  ^"^^8^^** 
the  declaration,  the  promise,  acknowledgment,  or  payment 
must  clearly  be  before  action  brought  (o). 

Payment  of  money  into  Court  will  not  take  a  bill  or  note  Payment  of 

out  of  the  statute,  except  as  to  the  amount  paid  in  (/?).  money  into 

Court. 

Thirdly,  as  to  the  person  by  whom  the  promise,  acknow-  By  whom, 
lodgment,  or  payment  may  be  made. 

It  may  be  made  by  an  agent  (g),  and  therefore  by  a  wife 


(Jc)  Bodyer  v.  Archer,  10  Exch. 
333 ;  Amos  v.  Smith,  31  L.  J., 
Exch.  423 ;  Worthington  v.  Grims- 
ditch,  7  Q.  B.  479.  See,  however, 
Clark  V.  Alexander,  13  L.  J.,  C. 
P.  133.  One  iteoi  only  is  enough. 
KnowUs  V.  MUchell,  13  East,  249  ; 
Highmore  v.  Primrose,  5  M.  &  S. 
65.  See  Lemere  v.  Elliott,  6  H. 
&  N.  666. 

(/)  FurdoH  V.  Purdon,  10  M.  & 
W.  562 ;  Bamfield  v.  Tupper,  7 
Exch.  27  ;  Maber  v.  Afaber,  36  L. 
J.,  Ex.  70 ;  L.  R.,  2  Ex.  153  ; 
but  not  necessarily  so ;  Morgan 
V.  Rmolands,  L.  R.,  7  Q.  B.  493  ; 
41  L.  J.,  187,  where  payment  of 
interest  was  made  under  pressure 
of  legal  process. 

(m)  Collier  v.  Willock,  4  Bing. 
313  ;  12  Moore,   557 ;  Bealy  v. 


Oreenslade,  2  C.  fc  J.  61. 

(«)  Vea  V.  Fouraker,  2  Burr. 
1099 ;  Lloyd  v.  Maund,  2  T.  R. 
760 ;  RiLcker  v.  ffannay,  4  East, 
604,  n. 

(o)  Tanner  v.  Smart,  6  B.  k  C. 
603;  9  D.  &  R.  649;  Hew  v. 
Pettet,  1  Ad.  &  E.  196 ;  3  N.  & 
M.  456  ;  Bateman  v.  Pindei-  3  Q. 
B.  574. 

ip)  Reid  V.  J>ickon8,  6  B.  &  Ad. 
499 ;  2  N.  &  M.  369 ;  and  see 
Long  v.  Oreville,  3  B.  &  C.  10  ; 
4  D.  &  R.  632. 

(q)  Burt  V.  Palmer,  5  Esp. 
145.  But  an  acknowledgment 
in  writing,  signed  by  an  agent, 
has  been  held  insufficient  uycU 
V.  Johnson,  2  Bing.  N.  C.  776  ; 
3  Scott,  289.  Sed  puere.  This 
case,   however,  has  been  several 
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CHAPTER  acting  as  agent  (r),  and  by  one  partner  even  after  disBolu- 
^^^^-  tion  of  the  partnership  («),  if  he  makes  a  payment.  Bat  if 
an  agent  exceed  his  authority  in  making  the  payment  it 
Trill  not  take  the  debt  out  of  the  statute  (^).  It  may  be 
made  by  an  infiemt  for  necessaries  (»).  Payment  of  interest 
by  an  indorser  of  a  promissory  note  does  not  take  the  note 
out  of  the  statute  as  agninst  the  maker  (f). 


By  joint 
contracton. 


The  9  Geo.  4,  c.  14,  introduced,  as  we  have  seen,  a  dis- 
tinction between  acknowledgments  and  promises  by  leords 
only  (w\  and  payments.  The  former,  in  the  case  of  joint 
contracts,  affected  only  the  party  acknowledging  ;  the  latter 
retained  their  former  effect 

Where  there  is  a  joint  contract,  the  parties  were,  under 
the  old  Statute  of  Limitations,  respectively  agents  for  each 
other  in  respect  of  that  contract,  till  the  joint  liability  had 
determined  (jr).  In  a  joint  action,  therefore,  against  the 
makers  of  a  joint  and  several  promissory  note,  a  paymrnt 
by  one  would  have  revived  the  debt  against  the  others  (y). 
So,  if  the  action  had  been  brought  against  one  alone  pay- 
ment  by  his  companion  would  have  bound  the  defendant  {z\ 
though  made  fraudulently  (a).  And  it  made  no  difference 
that  the  statute  had  run  out,  when  the  payment  by  the  other 
joint  contractor  was  made  (h).  But  after  the  joint  liability 
had  been  determined  by  the  death  of  one  of  the  parties, 
payment  by  the  survivor  would  not  have  taken  the  note 


times  recognized,  and  a  question 
has  ever  been  made  whether  n 
written  acknowledgment,  signed 
by  one  of  several  partners  iu 
trade,  has  any  other  effect  than 
an  acknowledgment  by  one  of 
several  ordinary  joint  contractors. 
CHark  v.  Alexander^  13  L.  J.,  C. 
P.  133.  But  now  by  19  k  20 
Vict.  c.  97,  H.  13,  the  signature  of 
Ml  agent  Ruflices. 

(r)  Evidence  of  admissions  by 
an  agent  may  be  admissible  with- 
out calling  the  agent.  PaUthorpe 
v.  Furnish,  2  £sp.  511  ;  Anderson 
V.  Sanderson,  2  Stark.  204  ;  Holt, 
N.  P.  C.  691 ;  Gregory  v.  Parker, 
1  Camp.  394  ;  but  see  Oibson  v. 
Bagfwti,  6  C.  &  P.  211. 

(s)  Wood  V.  Braddicky  1  Tatmt. 
104. 

(0  Linsell  v.  Bonsor,  2  Bing. 
N.  C.  241  ;  2  Scott,  899. 

(m)  Willina  v.  Smith,  4  E.  & 
B.  180. 


(r)  Harding  v.  Edgcttmbe,  28 
L.  J.,  Exch.  318. 

(?r)  As  to  the  effect  of  an  ao- 
knowledgment  by  an  executor, 
see  Fbrtmam  v.  Wallis^  22  Ij.  J., 
Chan.  548.     See  Emery  v.  Day, 

1  C,  M.  &  R.  249  ;  4  Tyr.  695. 
(a-)   Wood  V.  Braddick,  1  Taunt. 

104. 

(y)  Perham  v.  Rayncd,  2  Bine. 
806;  9  Moore,  556.  Thon^i 
made  by  a  partner  after  a  disao- 
hition  of  partnership.  Chddard 
v.  Ingram,  12  L.  J..  Q.  B.  9;  3 
Q.  B.  839. 

(r)  Whifctmihv,  Whining,  "Dang, 
629,  overruling  ^Za7ufv.  Haselrig, 

2  Vent.  151  ;  and  see  Burleigh  v. 
Stot^,  8  B.  &  C.  86 ;  2  M.  &  R. 
93. 

(a)  Ooddard  v.  Ingram,  3  Q. 
B.  839. 

(fc)  ChanneXl  v.  JHtehhttm,  5  M. 
k  W.  494. 
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out  of  the  statute  against  the  executors  of  the  deceased  (c) ;  CHAPTBB 
nor  would  a  payment  by  the  executor  of  the  deceased  have  "SkXiL 
affected  the  survivor  (c^.  And  it  has  been  held,  that  nothing 
short  of  an  express  promise  will  take  a  debt  out  of  the 
statute  against  an  executor  {e).  And  if  the  plaintiff  rely  on 
a  payment,  it  must  distinctly  appear  that  the  payment  was 
made  by  the  executor  in  his  representative,  and  not  in  his 
personal,  capacity  (/).  And  it  seems  that  payment  by  one 
executor  would  not  of  itself  have  taken  the  case  out  of  the 
statute  as  against  his  co-executor  (^).  When  one  of  two 
makers  of  a  joint  and  several  note  made  his  companion  his 
executor,  and  died,  and  tbe  survivor  afterwards  paid  interest 
on  the  note  out  of  his  own  pocket,  this  being  an  acknow- 
ledgment in  his  personal,  and  not  in  his  representative, 
capacity,  was  held  not  to  revive  the  debt  as  against  the 
executors  {h).  But  the  executors  of  the  deceased  were 
bound,  if  the  payment  were  made  by  the  survivor  before 
the  death  of  their  testator  (t). 

So,  where  a  joint  note  was  made  by  a  man  and  a  woman, 
and  the  woman  afterwards  married,  and  a  joint  action  was 
brought  against  husband  and  wife  and  the  other  maker, 
laying  the  promise  by  the  other  maker  and  the  woman  dum 
Hola^  and  the  defendants  pleaded  that  the  action  did  not 
accrue  within  six  years,  evidence  of  a  promise  by  the  other 
maker  after  the  marriage  was  held  to  be  out  of  the  issue  (J), 


(e)  Aikim  v.  Tredgohl,  2  B.  & 
C.  23  ;  8  D.  A  E.  200. 

{d)  Slater  v.  Laicsony  1  B.  k 
All.  396. 

(c)  Tullodc  V.  I>unn,  1  B.  &M. 
416. 

(/)  SchoUy  V.  Walton,  12  M. 
k  W.  510 ;  see,  however,  Oriffin 
V.  Ashby,  2  Car.  &  K.  139. 

{g)  Ibid. 

{h)  Atkins  v.  Tredgold,  2  B.  & 
C.  23  ;  3  D.  &  Ry.  200. 

(i)  Burleigh  v.  St<M,  8  B.  &  C. 
36  ;  2  M.  &  Ry.  93. 

{j)  PiOam  v.  Foster,  1  B.  &  C. 
248  ;  2  D.  &  Ry.  363.  Before 
tlie  Married  Women's  Property 
Acts,  1870—1882,  when  a  single 
woman  gave  a  promissory  note 
and  married,  and  the  note  was 
more  than  six  years  old,  there 
were  great  difficulties  in  suing, 
although  acknowledgments  and 
payments  might  have  been  made 
within  the  six  years,  but  after 
marriage.     A  husband  can  only 


be  sned  for  the  debt  of  his  wife 
dum  sola  during  coverture  (Com. 
Dig.  Baron  and  Feme,  C.  2) ; 
and  therefore  a  promise  by  him 
to  pay  would  extend  his  liability, 
and  IS  void  unless  upon  a  new 
consideration.  MitchinsonY,ffew- 
son,  7  T.  R.  348.  An  acknow- 
ledgment or  |)ayment,  therefore, 
by  the  husband  would  not  suffice. 
An  acknowledgment  or  promise 
by  the  husband  and  wife,  or  by 
the  wife  alone,  could  have  no 
operation,  the  wife  being  then 
incompetent  to  contract.  Morris 
V.  Norfolk,  1  Taunt.  212.  If  tha 
husband's  promise  were  con- 
sidered as  a  promise  to  pay 
during  coverture,  it  would  still 
extend  his  liability,  for  an  action 
for  not  paying  during  coverture 
would  lie  after  the  coverture. 
If,  as  a  promise  to  pay,  provided 
judgment  be  recovered  during 
coverture  (for  the  judgment  ^xes 
the  husband  with  the  debt.  Com. 
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In  oases  of 
bankmptcy 
and  insol- 
vency. 


CHAPTEB        The  difltinotioiiy  however,  between  the  operation  of  pay- 

^Xlh       ments  and  acknowledgments,  is  abolished  by  the  19  £  20 

Statute  Vict  a  97,  s.  14,  which  statute  restrains  the  effect  of  the 

19  &  20  Yiot  c^nowledgment  implied  from  payment  and  confines  it  to 

e.  97.  the  party  making  it,  as  the  9  Geo.  4,  o.  14,  had  restrained 

the  effect  of  an  express  acknowledgment.     But  the  statute 

is  not  retrospective  (Ar). 

It  has  been  held,  that  payment  of  a  dividend  under  a 
commission  of  bankruptcy  against  one  of  two  makers  of  a 
joint  and  several  note  would  take  the  note  out  of  the  statute 
against  the  solvent  maker  (/).  But  that  is  doubtful,  for  it 
was  afterwiuxis  more  correctly  held  that  payment  of  a 
dividend  by  the  assignees  of  an  insolvent  would  not  take  a 
note  out  of  the  statute  as  against  his  co-makers,  for  there  is 
no  acknowledgment  of  more  being  due  (m). 

Fourthly,  as  to  the  person  to  whom  the  acknowledgment, 
promise,  or  payment  must  be  made.  . 

It  has  been  held,  that  the  acknowledgment  or  promise 
need  not,  in  point  of  fact,  be  made  to  the  plaintiff,  but  may 
1)0  made  to  a  stranger  (n).  Therefore,  a  letter  by  one  joint 
and  several  maker  of  a  promissory  note  to  another  has  been 
decided  to  take  the  note  out  of  the  statute  as  against  the 
writer  (o) ;  and  from  the  cases  above  cited,  it  should  seem 


To  whom. 


Dig.  Baron  and  Feme,  B.  2),  it 
would  still  be  subject  to  these 
exceptions :  first,  there  would  be 
no  cause  of  action  till  judgment 
recovered,  which  is  absurd ; 
secondly,  the  judgment  in  such 
an  action,  being  against  the  hus- 
band alone,  would  charge  him  to 
a  greater  extent  than  a  judgment 
ogainst  husband  and  wife  ;  for 
on  a  joint  judgment,  if  the  hus- 
band survive,  real  execution 
would  be  against  his  wife's  lands 
as  well  as  his ;  and  if  the  wife 
survive,  personal  execution  would, 
it  is  conceived,  survive  against 
her,  and  real  execution  would 
still  be  joint,  whereas  on  a  judg- 
ment against  the  husband  alone 
he  is  subject,  notwithstanding 
his  pre-decease,  to  personal  exe- 
cution, and  has  no  contribution  in 
real  execution.  But  see  now  Gfreen 
v.  Humphreys,  53  L.  J.,  Ch.  625  ; 
L.  R.,  26  Ch.  D.  474 ;  Weldon  v. 
Neal,  61  L.  T.  289  ;  82  W.  R. 


828 ;  and  ante.  Capacity  of 
Pakties. 

(k)  Jaclc9on  v.  WoolUy,  27  L.  J., 
Q.  B.  448.  This  statute  had  been 
held  to  be  retrospeciiye,  and  to 
take  away  the  effect  of  a  pay- 
ment by  a  joint  contractor  as 
against  his  companion,  though 
made  before  the  statute.  Thofnp- 
son  V.  Waithman,  26  L.  J.,  Chan. 
134  ;  Jackson  v.  Woolley,  27  L.  J., 
Q.  B.  181. 

(I)  Daviesv.  Edwards,  21  L.  J., 
£xch.  4. 

(m)  Jack9on  v.  Fairbanks  2  H. 
Bl.  340,  recognized  in  Perham  ▼. 
Raynal,  2  Biug.  306  ;  9  Moore, 
556  ;  but  see  Brandram  v.  Whar- 
^on,  1  B.  &  Al.  463. 

(n)  Vettrs  v.  Brovm,  4  Esp. 
46.  As  to  payment  to  an  agent 
of  the  holder,  see  Megginson  t. 
Harper,  2  C.  &  M.  322 ;  4  Tyr. 
94. 

(o)  HaUidny  v.  Ward,  3  Camn. 
32. 
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it  would,  before  the  9  Geo.  4,  c.  15,  have  had  the  same    CHAPTER 

effect  as  against  the  other  maker  to  whom  it  was  addressed.        XXII. 

So  also,  in  an  action  by  indorsees  against  acceptors  of  a 

bill,   a  deed    between    the    acceptors  and  third  persons, 

reciting  that  the  bill  was  outstanding  and  unpaid,  was  held 

to  take  it  out  of  the  statute  (p).     So  an  acknowledgment  to 

a  prior  h  )lder  of  a  bill  or  note,  enures  to  the  benefit  of  a 

subseijuent  holder  (q).     So  a  payment  to  an  administrator, 

under  void  letters  of  admiui^tration,  will  take  a  note  out  of 

the  statute  in  an  action  by  an  administrator  under  yalid 

letters  (r). 

Lastly,  as  to  the  evidence  by  which  a  promise,  acknow-  What 
ledgment,  or  payment  must  be  proved,  in  order  to  its  taking  evident  ia 
fi  debt  out  of  the  statute.  ^"Sc^ow. 

Where  the  same  debt  is  secured  by  different  instruments,  ledgment. 
payment  of  interest  on  one  will  take  the  others  ont  of  the 
statute  («). 


The  statute  9  Gjo.  4,  c.  14,  requires  that  an  acknowledg-  Signature  of 
mant  or  promise  6y  words  only  should  be  in  writing,  signed  party  charge- 
by  the  party  chargeable  («). 


able. 


It  was  formerly  held,  that  a  promise  or  payment  could  Eflfect  of 
not  be  proved  by  a  verbal  or  unsigned  wi'itten  acknow-  ^^^^^^ . 
ledgment  (u).     But  it  was  also  held,  that  the  appropriation 
of  the  payment  to  a  particular  debt  might  (i;).     Payment 
may,  however,  now  be  proved  like  any  other  fact  (w). 

This  part  of  the  statute  is  retrospective,  and  therefore  an  Statnte 
oral  acknowledgment  or  promise,  though  made  before  1st  retroflpective. 
January,   1829,   when   the   statute   came    into    operation, 
became  inadmissible  in  evidence  (x). 

Entries  on  the  bill,  of  payment  of  interest  or  principal,  Entries  on 

the  bill. 


{p)  AtourUstepJien  7.  Brooke^  1 
B.  k  Aid.  224. 

(q)  GoUt.  Capem,  1  Ad.  k  EIL 
102 ;  8  N.  &  M.  863  ;  see,  how- 
ever,  Cripps  v.  Davis,  12  M.  &  W. 
159. 

(r)  Clark  v.  Hooper^  10  Bing. 
480  ;  4  Moore  &  S.  358. 

(«)  Dovoling  v.  Ford,  11  M.  & 
W.  329. 

(t)  See  ante,  p.  368. 

(u)  Willis  V.  Newham,  8  Y.  & 
J.  518;  BaiXdon  v.  WaUcm,  1 
Exch.  632  ;  Waters  v.  T(mpkins, 

B.aB. 


2  C,  M.  &  R.  723  ;  1  Tyr.  A  Gr. 
137  ;  Bayley  v.  Askton,  4  P.  A  D. 
204  ;  Mag/tee  v.  (TNeil,  7  M.  &  W. 
531  ;  see,  however,  Eastwood  v. 
SamlU,  9  M.  &  W.  615. 

{v)  Waters  v,  Tompkins,  supra ; 
Bevan  v.  Oethitig,  3  Q.  B.  740  ; 
Baildon  v.  Walton,  1  Exch.  632. 

{w)  Cleave  v.  Jones,  in  error,  6 
Exch.  573. 

(x)  Towler  v.  Chatterton,  6  Bing. 
258  ;  3  M.  &  P.  619  ;  HiUiard  v. 
Lenard,  Moo.  &  M.  297. 

B  B 
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OHAPTBB  in  the  handwriting  of  the  plaintiff,  were  formerly  evidence 
XXII.  to  take  the  debt  out  of  the  statute  ;  but  now  the  9  Geo.  4, 
c.  14,  8.  3,  enacts  that  no  indorsement  or  memorandum  of 
any  payment,  written  or  made  after  the  Ist  January,  1829, 
upon  any  promissory  note,  bill  of  exchange,  or  other  writing, 
by  or  on  behalf  of  the  party  to  whom  such  payment  shall 
be  made,  shall  be  deemed  sufficient  proof  of  such  payment, 
80  as  to  take  the  case  out  of  the  operation  of  the  statute. 
It  may  now,  therefore,  be  advisable  that  any  indorsement 
of  payment  of  interest,  or  part  payment  of  principal,  should 
be  written  by  the  debtor  and  signed  by  both  parties  ;  signed 
by  the  creditor,  as  evidence  in  favour  of  the  debtor ;  written 
and  signed  by  the  debtor,  to  keep  the  security  aliva  in 
favour  of  the  creditor. 

Indorsements  of  the  payment  of  interest  are  presumed  to 
have  been  written  at  the  time  they  bear  date  (y). 

As  an  entry  by  a  person  deceased  against  his  interest  is 
evidence  in  an  action  brought  by  his  personal  representa- 
tives, such  an  entry  of  payment  of  interest  is  admissible  in 
an  action  by  them  on  a  bill  or  note  for  the  purpose  of 
proving  payment.  But  if  the  entry  be  on.  the  bill  or  note 
itself,  payment  so  proved,  though  admissible,  would  not  by 
the  express  words  of  the  statute  be  sufficient  to  take  the 
debt  out  of  the  statute.  Yet  if  the  entry  were  on  some 
other  paper,  it  seems  it  would  not  only  be  admissible  but 
sufficient.  For  the  expression  "other  writing"  in  the 
statute  only  means  any  other  writing  containing  the  con- 
tract (z). 


HOW  THE 

T«'*'B^im«  taken  adv^Atage  of. 

TO  BE  TAKEN  ^ 

ADVANTAGE 

OP. 


Eighthly,  as  to  the  mode  in  which  the  statute  is  to  be 
ken  advantage  of. 

It  must  now  be  pleaded,  in  all  cases  specially  (a). 

Form  of  plea.      The  defendant  must  now  plead  that  the  claim  is  barred 
by  the  Statute  of  Limitations  (6). 

Replj  to  a  To  a  plea  of  set-off,  the  Statute  of  Limitations  must  be 

plea  of  eet-oflf.  replied  specially  (c). 


iy)  Smith  v.  Battens,  1  M.    & 
Rob.  841. 

{z)  Bradley  v.  James,  22  L.  J., 
C.  P.  193 ;  13  C.  B.  822. 

(a)  Ord.  XIX.  r.  18.  See 
WakeUe  v.  Davis,  Q.  B.  D.  1878. 
In  the  County  Court  a  defendant 
must  give  notice  of  it  as  a  special 
defence,  County  Court  Act,  1888, 
8.  82  ;  County  Court  Rules,  1889, 
Ord.  X.  r.  10  ;  an  I  munt  s;)?cify 


the  date  from  which  he  alleges 
the  statute  began  to  run,  r.  14. 

(6)  And  should  apparently  state 
the  Act  on  which  he  relies,  which 
for  actions  on  a  bill  or  note  is  the 
21  Jac.  1,  c.  16,  8.  8.  See  R.  S. 
C.  1883,  Forms  in  Appendix. 

(c)  Chappie  V.  Durston,  1  C.  A 
J.  1.     See  post.  Chapter  on  Re 
MKDIE8  ;  Pleading. 
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The  plaintiff  may  reply  to  a  plea  of  the  statute,  that  he   CHAPTER 
is  within  the  saving  clause,  or  rather  such  parts  as  are  un-       XXII. 
repealed. 


Reply  of  the 
811  viD  &r  cl&iises 
Lastly,  independently  of  the  statute,  if  a  note  be  twenty  * 

years  old  (<f;,  it  will  be  presumed  to  have  been  paid,  in  the  pendently 
absence  of  circumstances  tending  to   repel  the  presump-  of  the 

tion  («).  STATUTE, 

The  lapse  of  thirteen  years  has  been  held  sufficient  to  I'A.pse  of 
raise  a  presumption  of  the  repayment  of  a  loan  not  secured  j^^^ 
by  a  note  (/). 

{(I)  Such,     for    two     hundred  42,  s.  3. 

years,  has  been  the  common  law  {e)  Duffieldy.  Creeds  5  Esp.  52' 

as  to  a  bond.     The  defence  was  Broum  v.  Ruthtr/ord,  14  Ch.  D. 

introduced  into  Ireland  by  sta-  687. 

tute  8  Geo.    1,   c.    4,   and  into  (/)  Cooper  v.  Turner,  2  Stark. 

Eugland  by  the  3  &  4  Will.  4,  c.  497. 
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CHAPTER  XXIII. 

HOW  FAR  A  BILL  OR  NOTE  IS  CONSIDERED  AS 

PAYMENT. 


CHAPTER 
XXIII. 


Sumiends  the  Remedy  on  a 
tiimple  Contract     .        .372 

Bill  given  as  Collateral  Se^ 
curity    ....  373 

Form  of  Pleading      .        .  373 

But  not  on  a  Contract  under 
Seal       .        .        .        .374 

Does  not  ettepend  Distrtee   .  374 

PayToent  of  Attorney  .  374 

Consequence  of  a  Creditor 
taking  Bills  of  a  Third 
Person  ....  374 

Of  the  Creditor's  Agent 
taking  the  Debtor's  Bill  .  375 


What  a  Creditor  who  Ka9 
been  paid  by  a  dis- 
honoured Bill  must  prove  37(j 

Where  the  Transferor  knew 
the  Instrument  to  be  of ' 
no  Value      .        .        .  376 

A  lost  or  destroyed  BiU, 
when  payment        . 

Payment  bu  Bank  Notes  or 
fiills  or  Notes  payable  to 
Bearer  .... 

Where  a  BUI  is  renewed    . 

Taking  a  BiU  determines  a 
LdXen      .... 

But  not  on  Land 

Is  earnest  .... 
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Suspends  the  Though  it  be  a  general  rule  of  law,  that  one  simple  con- 
remedy  on  a  tract  cannot  be  satisfied  by  another  similar  executory  con- 
tract ^  ^^"'  tract  (a),  for  that  is  merely  substituting  one  cause  of  action 
for  another,  yet  the  delivery  of  a  valid  bill  or  note  suspends 
the  creditor's  remedy  for  a  debt,  and  if  he  either  receive 
the  money  on  the  instrument,  or  be  guilty  of  laches,  it 
operates  as  a  complete  satisfaction (6).  ''The  law,"  says 
Lord  Kenyon,  "  is  clear,  that  if,  in  payment  of  a  debt,  the 
creditor  is  content  to  take  a  bill  or  note  payable  at  a  future 
day,  he  cannot  legally  commence  an  action  on  his  original 
debt,  until  such  bill  or  note  becomes  payable,  and  default 
is  made  in  the  payment ;  but,  if  a  bill  or  note  is  of  no 
value,  as  if,  for  example,  drawn  on  a  person  who  has  no 
effects  of  the  drawer  in  his  hands,  and  who,  therefore, 
refuses  it,  in  such  case  he  may  consider  it  as  waste  paper, 
and  resort  to  the  original  demand,  and  sue  the  debtor  on 
it "  (c).     The  taking  a  bill  or  note  from  the  original  debtor. 


{a)  But  see  Com.  Dig.  Accord, 
B.  ;  Good  v.  Chsesman,  2  B.  &  Ad. 
828  ;  4  C.  &  P.  618 ;  Cartwright 
V.  Cookf  3  B.  &  Ad.  701 ;  Garrard 
V.  Wodlner,  8  Bing.  258 ;  1  M.  & 
Sc.   827 ;   Carter  v.    Wormald^   1 


£zch.  81. 

(6)  3  &  4  Anne,  a  9,  a.  7 ; 
Sibree  v.  Tripp,  15  L.  J.,  Ezcli. 
818;  15  M.  &  W.  23. 

(c)  Siedman  v.  Qooch,  1  £sp.  3 ; 
Kearslake  v.  Morgan,  5  T.  R.  513. 
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or  from  a  third  person  (rf),  amounts  to  an  agreement  to  give   ^^F,*??^ 

the  debtor  credit  for  the  time  it  has  to  run ;  but  when  that '__ 

time  has  expired,  and  the  bill  or  note  is  in  the  hands  of  the 
creditor  unpaid,  the  liability  of  the  debtor  on  the  original 
debt  revives  (e). 

But  a  creditor  may  agree  to  take  for  a  debt  already  due  Collateral 
a  bill  as  a  collateral  security,  without  affecting  his  present  ^ecunty. 
right  to  sue  for  that  debt.  A  creditor  who  takes  from  his 
debtor  as  collateral  security  only  a  bill  indorsed  by  his 
debtor,  as  he  is  trustee  of  the  rights,  so  he  is  bound  by 
the  duties  of  a  holder,  and  if  he  neglects  to  present  or 
give  notice  of  dishonour  to  his  debtor,  the  debtor  is  dis- 
charged, for  no  one  but  the  actual  holder  can  perform  these 
duties  (/). 

It  is  not  essential  to  plead  the  taking  of  a  negotiable  Fonn  of 
instrument,  either  as  payment  or  as  satisfaction.  In  pleading, 
answer  to  an  action  for  a  debt,  it  is  sufficient  to  allege 
that  a  bill  or  note,  payable  to  order  or  bearer,  was  delivered 
for  and  on  account  of  the  sum  due  {g),  and  that  the  bill  or 
note  has  been  or  is  running,  or  that  it  is  in  the  hands  of  a 
third  person  (k).  But  a  plea  was  not  double,  which  alleged 
both  that  the  bill  was  taken  for  and  on  account,  and  also 
in  payment  (t).  But  the  liberty  of  pleading  that  a  bill  or 
note  was  given  or  taken  on  account  was  confined  to  the 
case  of  such  instruments.  It  must  have  appeared  on  the 
face  of  the  plea  that  the  bill  or  note  was  payable  to  order 
or  to  bearer,  otherwise  the  plea  would  be  bad,  even  after 
verdict  {k). 

The  payment  of  a  substituted  note,  though  given  by  a 


An  unsatisfied  judgment  on  the 
bill  alone  will  not  destroy  the 
original  debt.  Tarlelon  v.  All' 
husen,  2  Ad.  &  £U.  32. 
.  (d)  Bellshaw  v.  Bwh,  11  C.  B. 
131  ;  BoUomley  y.  NuUally  28  L. 
J.,  C.  P.  110  ;  5  C.  B.,  N.  S.  122. 

{e)  The  law  on  this  subject  in 
the  United  States  is  not  uniform, 
and  subject  to  many  distiuctions. 
Byles  on  Bills,  6th  American  ed. 
p.  568. 

(/)  Peacock  v.  Pursell,  82  L.  J, 
256. 

(g)  KtaralaJce  v.  Morgan^  5  T. 
R.  513  ;  see  Griffiths  v.  Owm,  18 
M.  k  W.  68. 


{h)  Price  V.  Price,  16  M.  k  W. 
282;  but  see  Mercer  y.  Cheese^ 
12  L.  J.,  C.  P.  56  ;  4  M.  &  G. 
804  ;  Crisp  v.  Orijiths,  2  0.,  M. 
k  R.  159. 

(i)  Maillard  v.  Duke  of  Aryyle, 
6  M.  &  6.  40.  And  an  allegation 
that  a  bill  was  given  '*  on  account 
of  and  inpayment  and  discJiarge^" 
is  not  equivalent  to  an  allegation 
t  »t  it  was  given  in  satisfaction. 
APIkywall  v.  Boyd,  17  L.  J.,  Q.  B. 
295  ;  Kemp  v.  Watt,  15  M.  &  W. 
672. 

{k)  James  v.  Williams,  13  M.  & 
W.  828. 
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CHAPTER    stranger,  has  been  held,  in  an  action  on  the   first   note, 
^^^^^'      admissible  under  a  plea  of  payment  (Q. 


8oal. 


Not  on  a  con-  The  taking  a  bill  or  note  from  a  party  bound  by  a  con- 
tiact  under  tract  under  seal  does  not  extinguish  or  suspend  the  remedy 
on  the  specialty,  unless  the  bill  or  note  be  actually  paid. 
Thus,  where  one  of  three  joint  covenantors  gave  a  bill  of 
exchange  for  part  of  a  debt  secured  by  the  covenant,  it  was 
held  that  the  bill  only  operated  as  a  collateral  security,  not 
affecting  the  remedy  on  the  covenant,  and  even  though 
judgment  had  been  obtained  on  the  bill;  Le  Blanc,  J., 
observing,  "  The  giving  of  another  security,  which,  in  itself, 
would  operate  as  an  extinguishment  of  the  original  one, 
cannot  operate  as  such  by  being  pursued  to  judgment,  unless 
it  produce  the  fruit  of  a  judgment "  (m). 


Does  not  8U8-       Where  a  tenant  gave  a  note  of  hand  for  arrears  of  rent, 
pond  distress,  j^  ^^  j^^j^  ^j^^^^  ^1^^  landlord  might  nevertheless  distrain, 

for  the  note  was  no  alteration  of  the  debt  till  after  pay- 
ment (n). 


Note  in  pay- 
ment of  an 
attorney's 
bUl. 


The  Attorneys  and  Solicitors  Act,  6  &  7  Vict.  c.  73,  s.  21, 
enacts,  that  an  application  to  tax  an  attorney's  or  solicitor's 
bill  must  be  made  within  twelve  months  after  payment. 
Where  a  promissory  note  is  given  for  an  attorney's 
bill  payable  at  a  future  day,  the  twelve  months  run 
from  the  time  the  note  was  paid,  and  not  from  time  it 
was  given,  unless  it  were  treated  as  payment  at  that 
time  (o). 


Conseqaencc  If  the  debtor,  instead  of  paying  the  creditor,  directs  him 
of  a  creditor  to  take  a  bill  of  a  third  person,  which  the  creditor  does, 
J^^l^'^^'^^and  the  bill  is  dishonoured,  the  liabOity  of  the  original 
peiBon.  debtor  revives  {p)  ]  and   it  is  not  necessary   to  give   the 


(V)  Thome  v.  Smithy  20  L.  J., 
C.  P.  71 ;  7  C.  p.  659. 

(m)  Drake  v.  Mitchelly  3  East, 
251  ;  and  see  Curiia  ▼.  Rvah,  2 
Ves.  k  B.  416. 

(n)  Harris  v.  Shipway^  1744  ; 
Ewer  V.  Lady  ClifUm,  C.  B.,  Trin. 
T.  1735;  Bull.  N.  P.  182;  Palfrey 
V.  BaJcer^  3  Price,  572 ;  Davis  v. 
Oyde,  2  Ad.  &  £11.  623 ;  4  N.  & 
M.  462.  Even  a  bond  given  for 
rent  does  not  extingtush  it.   Rent, 


though  due  on  a  parol  lease,  is  of 
as  high  a  nature  as  an  obligation. 
11  Vm.  Ab.  289. 

(o)  Sayer  v.  Wagstaff^  6  Beav. 
415  ;  In  re  Barries,  18  M.  &  W. 
8 ;  In  re  Wilton,  Q.  B.  847. 

{p)  Marsh  v.  Pedder,  4  Camp. 
257  ;  Holt,  N.  P.  C.  72  ;  Ex  parte 
Dicksmi,  cited6T.  R.  142;  Taylor 
y.  Brigffs,  M.  &  M.  28 ;  and  see 
Robinson  v.  Read,  9  B.  &  C.  449  ; 
4  Mau.  &  Ry.  349. 
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origiual  debtx)r  notice  of  the  dishonour  {q).     The  bill  or  note    CHAPTER 
must  be  presented  within  a  reasonable  time  (r).  'SJLlll. 

So  if  the  creditor,  not  having  the  option  of  taking  cash, 
takes  of  his  own  accord  a  bill  of  his  debtor's  agent,  the 
debtor  is  not  discharged  («).  But  if  the  debtor  refer  his 
creditor  to  a  third  person  for  payment  generally,  and  the 
creditor,  having  the  option  of  taking  cash,  elects  to  take 
a  bill  which  is  dishonoured,  the  original  debtor  is  dis- 
charged {t). 

The  consequence  of  giving  a  bill   to  an  agent,  an  auc-  Of  the  credi- 
tioneer,    for  example,    who   has    no    authority   to  receive  J^^?  agent 
auything  but  cash,  is,  that  the  party  giving  the  bill  is  not  debtor's  bill 
discharged  from  the  demand  of  the  principal,  although  the 
bill  fall  due  at  the  period  when  the  debt  ought  to  have 
been  discharged,  and  be  regularly  paid  to  the  holder  (v). 

The  taking  of  his  separate  bill  from  one  of  several  partners 
for  a  joint  debt,  will,  as  we  have  seen,  discharge  the  others. 
Such  a  transaction  imports  an  agreement  between  the 
creditor  and  the  firm,  that  the  creditor  shall  rest  on  the 
liability  of  the  one  partner  alone,  and  shall  discharge  the 
others  ;  that  is,  an  accord  — and  the  separate  bill  is  a  satis- 
faction. For  the  separate  liability  of  one  partner  may,  in 
many  cases,  be  more  advantageous  than  his  joint  liability 
with  others.  It  is  not  extinguished,  at  law,  by  his  pre- 
decease ;  in  the  event  of  a  separate  adjudication  of  bank- 
ruptcy against  him,  it  would  be  satisfied  before  joint  debts  (or), 
and  it  avoids  difficulties  which  might  arise  in  suing  him  with 
another  defendant  (y). 


(q)  Swinyard  v.  BoujeSy  5  M.  k 
S.  62. 

(r)  Chamberlyn  v.  Delarive,  2 
Wilson,  864. 

(s)  Rohinaon  v.  Ready  9  B.  &  C. 
444  ;  Marsh  v.  PeddcTy  Holt,  N. 
P.  C.  72 ;  4  Camp.  257. 

(t)  Strong  v.  Kart,  6  B.  &  G. 
160 ;  9  D.  &  R.  189 ;  2  C.  ft  P. 
55 ;  Smith  v.  Ferraiui,  7  B.  &  C. 
19;  9  D.  &  R.  803;  and  see 
Baillie  v.  Moore,  15  L.  J.,  Q.  B. 
169  ;  8  Q.  B.  489. 

(tt)  Sykes  v.  Giles,  5  M.  &  W. 
645  ;  Williams  v.  Evansy  1  Law 
Rep.,  Q.  B.  352;  Catterall  v. 
HindUy  1  Law  Rep.,  C.  P.  186. 
A  cheque  duly  honoured  is  equi- 
valent to  caflh  ;  thus,  when  the 
steward  of  a  manor  received  pay- 
ment from   a  copyholder   by  a 


crossed  cheque,  which  was  duly 
honoured,  the  payment  was  held 
ffood  as  against  the  lord,  although 
the  bankers,  through  whose  hands 
the  cheque  necessarily  passed  being 
crossed,  detained  the  proceeds  on 
account  of  a  debt  due  to  them 
from  the  steward.  Bridges  v. 
GarreUy  L.  R.,  5  C.  P.  451  ;  39 
L.  J.  251. 

{x)  6  Geo.  4,  c.  16,  s.  62  ;  12  & 
18  Vict.  c.  106,  8.  140  ;  31  &  32 
Vict  c.  71.  A  discharge  on  a 
sepnrate  bankruptcy  frees  from 
ioint  debts.  ExparU  Hammond, 
L.  R.,  16  Eq.  614. 

(y)  Evans  v.  Drummxmd,  4  E«p, 
82  ;  Reed  v.  Whitey  5  Esp.  122 ; 
Thompson  v.  Perdval,  5  B.  &  Ad. 
925  ;  3  N.  &  M.  667. 
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CHAPTfiK  Where  the  creditor's  rights  against  an  original  debtor 
XXIII.  are  reserved,  whether  by  express  agreement  (z),  or  by  the 
nature  of  the  transaction,  or  by  the  original  debtor's  name 
being  on  the  new  bill,  the  taking  of  the  bill  of  one  of 
severa],  or  of  a  stranger,  does  not  discharge  the  original 
debtor. 


What  A  ere-         Where  a  debtor  indorses  a  bill  to  his  creditor,  the  creditor 

ditor  who  has  cannot  sue  for  his  debt  without  proving  presentment  of  the 

b^npaidby   bill  and  notice  of  dishonour  (a).      But  where  he  does  not 

a  dishonoured  .    ,  ...  at  -     i.   r      xi.  j«x  i. 

bill  mnst        indorse  it,  it  seems  sumcient  for  the  creditor,  when  suing 

prove.  for  the  original  debt,  to  show  that  the  bill  still  remains  in 

his  hands,  without  proving  presentment  {b),  or  notice   of 

dishonour  (c) ;  for  that  is  presumptive  evidence  of  dishonour, 

sufficient  to  throw  it  on  the  defendant  to  show  that  the  bill 

has  been  paid. 

Where  the  ^^  ^^^  party  who  gave  the  bill  in  payment  as  a  good  bill 

transferor  knew  at  the  time  that  it  was  of  no  value,  or  fraudulently 
SL^!I««f  i°"  ^misrepresented  the  solvency  of  parties  to  it  (rf),  the  holder, 
"  "•*  '^  Qjj  discovering  the  fraud,  may  immediately  sue  such  party 
on  his  original  liability ;  or,  if  the  bill  were  given  for  goods, 
delivered  at  the  time,  he  may  disaffirm  the  contract,  and  sue 
in  trover  for  the  goods.  Thus,  where  a  vendee,  under  terms 
to  pay  for  goods  on  delivery,  obtained  possession  of  them  by 
giviug  a  cheque  which  was  afterwards  dishonoured.  Lord 
Tenterden  said,  ''  If  the  vendee  had  reasonable  ground  to 
expect  that  the  cheque  would  be  paid,  the  transaction  was 
not  fraudulent,  and  the  property  would  pass  to  him :  if  he 
had  not  reasonable  ground  for  so  expecting,  the  transaction 
was  fraudulent,  and  the  vendors  are  entitled  to  recover  their 
property  in  an  action  of  trover  "  (e). 


stniment  to 
be  of  no 
yalue. 


A  lost  or  de- 
stroyed bill, 
when  pay- 
ment. 


A  negotiable  bill  or  note  given  in  discharge  of  a  debt,  and 
then  lost  or  destroyed,  is  at  common  law  payment  (/)  ;  but 


(«)  Bedford  v.  Deakin,  2  Sterk. 
178  ;  2  B.  &  Aid.  210. 

(a)  Kearslake  v.  Morgan,  5  T. 
R.  618 ;  Bridges  v.  Berry y  8 
Taunt.  130. 

(b)  Goodwin  v.  CoateSf  1  M.  & 
Rob.  221. 

(c)  Bishop  v.  Bowe,  3  M.  & 
Sel.  362. 

(d)  Byles  on  Bills,  6th  American 
cd.  p.  676. 

{c)  Hawse  v.  CroiPe,  1  R.  &  M. 
414  ;  Pvckford  v.  Maxwell^  6  T. 
R.  62;  Owenson  v.  Morse,  7  T. 


R.  64 ;  Bishop  v.  ShillUo,  2  B.  & 
Aid.  329.  n.  ;  Taylor  y.  Plvmer,  3 
M.  k  Sel.  662  ;  Broum  v.  Ketcley, 
2  B.  &  P.  618  ;  Gladstone  v.  Had- 
we7i,  1  M.  &  Sel.  617  ;  Nob?e  v. 
Adams,  7  Taunt.  69 ;  Earl  oj 
Bristol  V.  WiismorCf  1  B.  &  C. 
614;  2  D.  &  R.  766;  KUby  v. 
fVilson,  1  R.  &  M.  178.  See  the 
American  anthorities  to  the  same 
effect,  Byles  on  Bills,  6th  Ameri- 
can cd.  pp.  87,  460,  674. 

(/)  B^ood/ord  v.  JVhiteley,  M. 
&  M.    617  ;    Crowe   v.    Clay,   9 
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the  statute  17  &  18  Vict  c.  126,  s.  87,  would  enable  the   CHAPTER 
owner  to  recover,  or  Code,  as.  69,  70.  ^^^^ 


We  have  already  seenC^r),  that  it  has   been  held  that,  Payment  by 
where  a  bill  or  note  payable  to  bearer  is  delivered  without  ^^^^^^^ 
indorsement,  not  in  payment  of  a  pre-existing  debt,  but  in  payable  to 
payment  or  exchange  for  goods  or  other  securities  sold  at  bearer, 
the  time,  such  a  transaction  amounts  in  general  to  a  sale  of 
such  a  bill  or  note,  and  to  an  election  by  the  transferee  to 
take  it  as  money  with  all  its  risks,  and,  consequently,  to 
complete  payment  by  the  transferor  (A). 

If,  in  payment  of  dishonoured  bills,  other  bills  be  given  Where  a  bill 
for  the  sum  due,  and  the  first  bills  remain  in  the  hands  of  **  renewed, 
the  holder,  if  the  latter  bills  be  not  paid,  the  liability  of 
parties  on  the  first  bills  revives  (i).  And  even  if  the  new 
bills  be  duly  paid,  the  holder  may  recover  on  the  old  bills, 
if  the  amount  of  principal  and  interest  due  thereon  be  not 
covered  by  the  amount  of  the  new  bills  {k).  The  holder  of 
an  old  bill  for  the  full  amount  of  which  a  new  bill  is  given 
cannot  sue  on  it  till  the  new  one  is  at  maturity  (/). 

The  taking  of  a  bill  or  note  in  payment  will,  in  general,  Taking  a  bill 
determine  a  lien.  Thus,  where  the  owner  of  a  ship  having  determines  a 
a  lien  on  the  goods,  until  the  delivery  of  good  and  approved 
bills,  took  a  bill  of  exchange  in  payment,  and  though  he 
objected  to  it  at  the  time,  afterwards  negotiated  it,  it  was 
held  that  such  a  negotiation  amounted  to  an  approval  of  the 
bill  by  him,  and  to  a  relinquishment  of  his  lien  on  the 
goods  (m).  So,  where,  for  goods  sold,  the  vendor  took  the 
vendee's  promissory  note,  and  negotiated  it  with  his  banker, 
and  it  was  subsequently  dishonoured,  but  continued  out- 
standing in  the  banker's  hands,  it  was  once  held  that  the 
vendor,  by  taking  the  note  and  negotiating  it,  relinquished 
his  lien,  and  that  the  lien  did  not  revive  on  the  dishonour 


Exch.  504.  N.  B.  —In  this  Chap- 
ter the  word  fatmemt  is  not 
always  nsed  in  its  strict  legal 
sense. 

ig)  Chapter  on  Transfer. 

(h)  Camidffe  v.  Alleribyy  6  B.  & 
C.  373  ;  9  D.  &  R.  891  ;  IFard  v. 
EvaiiSt  2  Ld.  Kaym.  928  ;  Brown 
V.  Kewley,  2  B.  &  P.  418  ;  Guar- 
diana  of  Lichfield  Union  v.  Greene^ 
26  L.  J.,  Exch.  140 ;  1  H.  &  N. 
884  ;  SmUh  v.  Mercer,  L.  R.,  8 
Ex.  51.  See  the  Chapter  on 
Transfer. 


(i)  Ex  parte  Barclay,  7  Ves. 
597 ;  Bishop  v.  Rov:c,  8  M.  &  S. 
362 ;  IHllon  v.  Bimmer,  I  Bing. 
100;  7  Moo.  427. 

(k)  Lumley  v.  Musgrove,  4  Bing. 
N.  C.  9  ;  5  Scott,  230. 

{I)  Kciidrick  v.  Lomax,  2  C.  & 
J.  405  ;  2  Tyr.  488. 

(m)  ffomcojttle  v.  Farran,  8  B. 
&  Aid.  497  ;  2  Stark.  590  ;  Aleager 
V.  St.  KatherineU  Dock  Company, 
14  M.  &  W.  784;  Tamvaco  v. 
Simpson,  19  C.  B.,  N.  S.  478. 
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of  the  note,  the  note  continuing  in  the  banker's  bands  (n). 
But  this  doctrine  has  been  overruled  by  a  decision  of  the 
highest  authority  (o). 

But  if  a  bill  or  note  is  taken,  and,  remaining  in  the 
vendor's  hands,  is  dishonoured,  the  goods  not  being  de- 
livered, it  should  seem  that  the  lien  revives  ( p). 

Bat  not  on  On  the  sale  of  real  property  the  taking  and  negotiating 

real  property,  a  note  or  bill  by  the  vendor  does  not  amount  to  a  relin- 
quishment of  his  lien  (q)  on  the  land  (r)  for  the  unpaid 
purchase-money. 


Is  earnest. 


A  bill,  cheque,  or  promissory  note  is  earnest,  or  part  pay- 
ment, within  the  seventeenth  section  of  the  Statute  of 
Frauds,  so  as  to  obviate  the  necessity  of  a  written  con- 
tract («). 

A  covenant  to  pay  in  promissory  notes  implies  and  in- 
cludes a  covenant  to  pay  the  notes  when  due  (0* 

An  unstamped  bill  or  cheque  was  not  payment  {u). 


(n)  Bunney  v.  PoytUz,  4  B.  & 
Ad.  568  ;  1  N.  &  M.  229. 

(o)  Ounn  V.  Bolckow,  Vaughan^ 
<fc  Co,,  L.  R.,  10  Chan.  Ap.  4U0, 
where  it  was  held  that  a  vendor's 
lien  was  only  conditionally  dis- 
charged by  taking  vendee's  ac- 
ceptances, and  was  capable  of 
reviving  on  their  dishonour,  even 
though  they  had  been  negotiated. 

(j;)  New  V.  Swain,  1  Dans,  k 
L.  193  ;  Valpyy.  Oakley y  16  Q.  B. 
941. 

{q)  Ex  parts  Loring,  1  Rose, 
19  ;  QrarU  v.  MilU,  2  V.  &  B. 
806.  See  Macreth  v.  Simmwis, 
15  Yes.  329.  See  as  to  the  effect 
of  taking  a  void  cheque,  Boitd  v. 
Warden^  14  L.  J.,  Chan.  154;  1 


Coll.  683. 

(r)  As  to  the  circumstances 
under  which  the  transfer  of  a  bill 
is  payment  in  bankruptcy,  see 
the  chapter  on  Bankri:ptct. 

(s)  Chitty  on  Bills,  8th  ed.  80, 
note  (6),  p.  84. 

{t)  Dixon  V.  Holrcydj  27  L.  J.» 
Q.  B.  48 ;  7  £.  &  B.  90S. 

{u)  Cundy  v.  Marriott,  1  B.  & 
Ad.  696  ;  Bmui  v.  Warden,  14  L. 
J.,  Ch.  154;  1  Col.  583.  But 
now,  in  case  of  a  bill  payable  on 
demand,  the  stamp  may  be  sub- 
sequently affixed  by  the  drawee, 
33  ft  34  Vict.  c.  97,  s.  54 ;  and 
the  bill  or  cheque  is  good,  though 
the  penalties  are  incurred. 
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XXIV. 


Sometimes  bills  drawn  in  England  are  payable  in  a  foreign  qf  the  con- 
country,  and  bills  drawn  in  a  foreign  country  are  payable  plict  op  thk 
in   England.      Sometimes  English   bills  circulate   abroad,  ^*^ws  op  dif- 
and  foreign  bills  circulate  here  :   and,  frequently,  suits  on  countries 
foreign   bills,  or  bills   negotiated  abroad,   are   brought  in  relating  to 
English  Courts  of  Justice.     The  laws  of  foreign  coimtries,  bills. 
as  to  bills  of  exchange,  often  differ  widely  from  the  law  of 
England,  and  from  each  other.     But  natural  justice,  mutual 
convenience,  and  the  practice  of  all  civilized  nations,  require 
that  contracts,  wherever  enforced,  should  be  regulated  and 
interpreted  according  to  the  laws  with  reference  to  which 
they  were  made,   otherwise  the  rights  and   liabilities  of 
parties  would  entirely  depend  on  the  law  of  the  country 
where  the  remedy  might  happen  to  be  sought      Such   a 
state  of  things  would  introduce  uncertainty  and  confusion 


880  Of  Fi/reign  Law. 

CHAPTKR  infinitely  greater  than  arises  from  that  measure  of  respect 
XXIV.       and  comity,  which  every  tribunal  now  shows  to  the  law  of 
foreign  nations. 

Elements  in  In  determining  how  far  foreign  laws  are  to  regulate 
the  qaestion.  foreign  contracts  in  English  Courts,  a  great  variety  of  cir- 
cumstances are  often  necessary  to  be  considered.  It  may 
be  essential  to  regard  the  domicil  of  one,  or  both,  or  all,  of 
the  contracting  pai'ties,  the  place  where  the  contract  is 
made  (which  place  it  may  not  always  be  easy  to  determine, 
for  the  parties  may  live  in  different  countries),  the  place 
where  the  contract  is  to  be  performed,  the  place  where  the 
subject-matter  of  the  contract  is  locally  situate,  and  the 
place  where  the  remedy  is  sought. 

Many  nice  questions,  therefore,  have  already  arisen,  and 
many  more  will,  no  doubt,  in  future  arise  in  our  Courts, 
from  the  conflict  of  English  with  foreign  law,  as  to  bills  of 
exchange. 


Disciepancy        The  decisions  of  English  Courts  of  justice  on  the  inter- 
in  the  national  law  of  contracts  have  not  been  very  numerous,  but 

doctrine  of      nothing  can  exceed  the  discrepancy  and  irreconcilable  con- 

roreicn  *       •/ 

writ^  trariety  of  the  doctrines  and  opinions  of  foreign  writers,  not 

only  on  the  application  of  the  principles  of  international 
law  to  foreign  contracts,  but  on  the  very  principles  them- 
selves (a).  To  enter  into  the  discussion  of  such  topics 
would  be  foreign  to  the  object  and  exceed  the  limits  of  this 
little  book. 

General  -^^^  ^°  ^^  dearth  of  authoritative  decisions,  on  the  degree 

Srincipleslaid  to  which  foreign  law  is  admissible  here  to  govern  the  con- 
own  m  tracts  arising  on  bills  or  notes  made,  negotiated,  or  payable 
England.  abroad,  it  may  not  be  altogether  useless,  with  a  view,  as 
well  to  the  right  understanding  of  such  decisions  as  have 
already  been  pronounced,  as  to  the  solution  of  such  unde- 
cided questions  on  the  same  subjects  as  may  hereafter  arise, 
first  to  enumerate  some  of  the  general  principles  which 
seem  to  have  guided  the  English  Courts  in  determining  the 
circumstances,  and  the  degree  in  which  they  will  respect 
foreign  laws,  in  interpreting  contracts  either  altogether  or 
partially  foreign,  and  then  to  adduce  instances  illustrating 
the  application  of  those  prii  ciples  to  the  Law  of  Bills  of 
Exchange. 

(a)  See    the    well-known   and  Kingdom,   but  Europe  and  llie 

very  learned  work  on  the  CoK-  civilized   world,    are    deeply  in* 

FLICT  OF  Laws,  for  which  not  only  debted  to  the  late  Joseph  Story, 
his  own  conntiy  and  the  United 
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Among  established  principles  in  the  law  of  this  country,    CHAPTER 
the  five  (6)  following  rules  appear  to  rank.  XXIV. 

First,  every  contract  is,  in  general,  to  be  regulated  by  lbx  looi 
the  laws  of  the  country  in  which  it  is  made.  For  the  laws  contractus. 
of  that  country  alone  are  there  binding  proprio  vigore  on 
aliens  as  well  as  on  natural-born  citizens  or  subjects  (c), 
and  the  parties  to  the  contract  may  generally  be  taken  to 
have  contemplated  the  legal  consequences  which  those  laws 
deduce  from  their  stipulations. 

Hence  the  formalities  essential  to  the  validity  of  the 
contract,  and  the  interpretation  of  that  contract,  are  to 
be  governed  by  the  laws  of  the  country  where  it  is 
made. 

But,  secondly,  where  a  contract  is  made  in  one  country  to  lex  loci 
be  performed  in  another,  the  country  where  the  contract  is  solutionis, 
to  be  performed  is  deemed  the  country  in  which  it  was 
made.  Such  seems  to  be  the  general  rule  of  the  civil  law. 
''  Gontraxisse  untuquisqtte  in  eo  loco  intelligitur^  in  quo  ut 
solveret  9e  obligavit."  Some  learned  civilians  have,  indeed, 
entertained  a  different  opinion,  but  such  is  imquestionably 
the  general  rule  in  the  common  law  of  England.  "  The 
law  of  the  place,"  says  Lord  Mansfield,  **  can  never  be  the 
rule,  where  the  transaction  is  entered  into  with  the  express 
view  to  the  law  of  another  country,  as  the  rule  by  which  it 
is  to  be  governed  "  (cQ. 

Thirdly,  contracts   immoral,  or  contrary  to  the  law  of  Oontracta 
nations,  or   injurious   to  British   public    interests,   though  against 
valid   where   made,  will   not   be    enforced  on  behalf  of  a  £^  of ' 
guilty  party  in  our  Courts.  nations,  or 

British 

(6)  That  is  to  say,   as  to  exe-  v.  Adamsoriy  L.  R.,  9  Ex.  346  and  ^'^*®'^^- 

cntory  contracts    and    contracts  396,  upheld   on  appeal ;  Jefferya 

relating  to  moveables.      But  the  v.  Boosey,  4  H.  of  ll  Cases,  814  ; 

transfer    of  real  or  immoveable  24  L.  J.,  Exch.  81.     See  as  to  a 

.  property  is  governed  by  another  judgment  in    rem^   Oaatrique  v. 

rule,    the    Ibx    ret     sUcp.      See  /mrie,  L.  R.,  4  H.  of  L.  414  ;  8 

FenUm  v.  Levington,  Dom.  Proc.  C.  B.,  N.  S.  1. 
1859.  But  qiKxre,  how  far  the  domicil 

(c)  According  to  some  foreign  of  parties  to   bills  of  exchange 

writers,  the  domicil  of  persons  en-  regulates  their  personal  capacity 

tering  into  contracts,  while  in  a  or  incapacity  to  contract, 
foreign  countiy^is  to  be  considered  (d)  Robinson  v.  Bland,  2  Burr, 

in  tnose  contracts.      Difficulties  1077  ;   1  W.    Bl.  256 ;   and  see 

then  arise,  where  the  domicil  of  Botkschild  v.  CurrUf  1  Q.  B.  43 ; 

two  or  more  of  the  contracting  see    Story's    Conflict    of    Laws, 

parties  is  not  the  same.      The  280  to  281 ;    Allen  v.    Kemble, 

common  law  docs  not,  it  should  6  Moore,  P.  C.  C.  314. 
seem,  regard  th^ac  niceties.  Copin 
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CHAPTEB       But»  fourthly,  one  oountry  will  not  legazd  the  leTenue 
XXIV.      laws  of  another  oountry. 


Infringing  Fifthly,  the  remedy  is  to  be  governed  by  the  law  of  the 

revenue  laws,  country  where  that  remedy  is  sought. 

LEX  FOBI. 

CASES  The  following  are  instances  of  the  supremacy  of  the  lex 

WHEBB  THE    loci  contvactus  according  to  the  first  general  rule. 

LEX  LOCI 
CONTBA.GTUS 

GovEBNa  The  validity   of    a   bill  or  note  as  regards  requisites 

Reqalsites  in  ^^  ^^^^''^  ^^  determined  by  the  law  of  the  place  of  issue ; 
form.  and  the  validity  in  form  of  the  acceptance,  acceptance  supra 

protest,  and  indorsement,  by  the  law  of  the  place  of  such 

contract  (e). 


Interpreta- 
tion of  con- 
tracts. 


Daties  of  the 
holder. 


Subject  to  the  other  provisions  of  the  Code  (/),  the  effect 
of  drawing,  indorsing,  and  accepting  is  determined  by  the 
law  of  the  place  where  the  contract  is  made. 

The  duties  of  the  holder  with  regard  to  presentment  for 
acceptance,  or  for  payment,  protest  and  notice  of  dishonour, 
are  also  regulated  by  the  law  of  the  place  where  the  act  is 
done,  or  the  bill  is  dishonoured. 

An  acceptance  void,  or  avoided  by  the  law  of  the  country 
where  it  is  given,  is  not  binding  here.  By  the  law  of  Leg- 
horn, if  a  bill  be  accepted,  and  the  drawer  then  fail,  and  the 
acceptor  had  not  sufficient  effects  of  the  drawer  in  his  hands 
at  the  time  of  acceptance,  the  acceptance  becomes  void.  An 
acceptor  at  Leghorn,  under  these  circumstances,  instituted  a 
suit  at  Leghorn,  and  his  acceptance  was  thereupon  vacated. 
Afterwards,  he  was  sued  in  £ngland  as  acceptor,  and  then 
filed  his  bill  for  an  injunction  and  relief  Lord  Chancellor 
King  granted  a  perpetual  injunction,  enjoining  the  plaintiff 
at  law  from  suing  on  the  bill  (^). 


(0)  Code,  8.  72.  The  place  of 
issue  is  where  the  first  delivery 
took  place,  not  necessarily  where 
the  signature  was  affixed.  Chap^ 
man  v.  CoUreU,  34  L.  J.,  Ex. 
186. 

(/)  There  are  three  exceptions 
to  the  general  rule  given  in  the 
Code,  8.  72  :  first,  the  revenue 
laws  of  other  countries  as  to  the 
necessity  for  a  stamp  are  dis- 
regarded ;  second,  a  bill  issued 
out  of  the  United  Kingdom,  con- 
forming with  our  law  as  to  re- 


quisites in  form,  may,  for  enforcins 
payment,  be  treated  as  valid 
between  all  parties  dealing  with 
it  here  ;  thira,  where  an  inland 
bill  is  indonsed  abroad,  the  in- 
dorsement shall,  as  regards  the 
payer,  be  interpreted  by  our  law. 
The  other  provisions  referred  to 
seem  to  be  those  in  sQCt.  58. 

( g)  Burrorca  v.  Jemimo,  2  Stra. 
733  ;  Sel.  C.  144  ;  2  Eq.  Ab.  526  ; 
see  IFyniie  v.  CaUndart  1  Russ. 
295. 
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A  bill  of  exchange  was  drawn  in  France,  and  indorsed  in  OHAPTEB 
blank  in  France,  without  following  the  formalities  prescribed      ^^^^' 
by  the  French  law.     It  was  held  that  the  indorsement  being  Foreign  in- 
in valid  by  the  French  law  was  so  here,  for  that  the  contract  doreement  of 
and  indorsement  being  made  in  France  must  be  governed  by  foreign  note, 
the  law  of  France  (A).     But  where  a  bill  of  exchange  was 
drawn  in  France  in  the  French  language  on  and  accepted  by 
a  drawee  in  England,  the  indorsement  though  Informal  by 
the    French    law  being   good  according  to   our  law,   the 
acceptor  was  held  liable,  as  title  could  be  made  against  him 
here  through  such  an  indorsement  (t). 

Where  the  defendant  gave  the  plaintiff,   in  a  foreign  Foreign  dis- 
country  where  both  were  resident,  a  bill  of  exchange  drawn  charge, 
by  the  defendant  on  a  person  in   Fngland,  which  bill  was 
afterwards  protested  here  for  non-acceptance,  and  the  de- 
fendant afterwards,   while   still    resident  abroad,    became 
bankrupt  there,  and  obtained  a  certificate  of  discharge  by 
the  law  of  that  state,  it  was  held  that  such  certificate  was 
a  bar  to  an  action  here,  founded  upon  an  implied  assumpsit 
to  pay  the  amount  of  the  bill,  because  the  implied  contract 
was  made  abroad  {j).     So  payment  of  part  in  discharge  of 
the  whole  of  a  debt,  though  ineffectual  by  the  law  of  Eng- 
land, will  nevertheless  bar  the  whole  debt  even  here,  if  the 
payment  were  made  in  a  foreign  country,  by  the  law  of 
which  it  would  have  that  effect  {k). 

But  a  discharge  by  the  law  of  a  place  where  the  contract 
was  neither  made  nor  to  be  performed,  is  not  a  discharge  in 
any  other  country  (/).  Therefore,  to  an  action  against  the 
acceptor  of  an  English  bill,  the  discharge  of  the  acceptor 
under  a  colonial  bankruptcy  in  Australia  is  no  defence  {m\ 
It  is  otherwise  in  the  case  of  a  Scotch  bankruptcy,  for  that 
operates  under  a  direct  enactment  of  the  Imperial  legisla- 
ture (n). 

An  I  0  U  given  for  money  lent  in  Germany  to  play 
there  at  games  of  chance,  not  illegal  in  Germany,  is  valid 
here  (o). 

{h)  TrimJby  v.  Vi/nier,  1  Bing.  483. 

N.  C.  151  ;  4  M.  &  S.  695  ;  6  0.  (I)  Story's    Conflict   of  Laws, 

&  P.  25  ;  but  see  Wynne  v.  Jack-  a.  842. 

stm,  2  Russ.  51.     It  is  good  as  a  (w)  Bartley  v.  Bodges,  30  L.  J., 

procuration  however.  Q.  B.  862. 

(f)  Ex  parte  Smallpage,  30  Ch.  (w)  Smithy,  Buchanan^  I  East, 

D.  598  ;  55  L.  J.  116.    And  see  6  ;  Fhillips  v.  Allan,  8  B.  ft  C. 

Code,  8.  72  (1)  b.  477. 

( ?')  Potter  V.   Broumj   5  East,  (o)  Quarrier  v.  Colston,  12  L. 

124  ;  1  Smith,  851.  J.,  Chan.  67  ;  1  Ph.  147. 

(k)  RaJHy.  Pennisf/nm,  6  Exch. 
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CHAPTER       The  following  are  cases  ia  which  the  l^x  loci  soluiioms  has 
XXIV.      1)^11  iield  to  govern. 

A  promissory  note,  or  bill  of  exchange  payable  to  bearer, 
made  and  payable  in  £ngland,  is  transferable  by  delivery 
abroad,  although  by  the  law  of  the  country  where  the  de- 
livery takes  place,  mere  delivery  is  inoperative  (jo). 


GASES  IN 
WHICH  THB 
LEX  LOCI 
SOLUTIONIS 
aOVEBNS. 

Foreign  in- 
dorsement of 
English  note 
or  bill. 

Time  of 
payment. 


Protest  and 
notice  of 
dishononr. 


The  time  of  payment  is  to  be  calculated  according  to  the 
law  of  the  country  where  the  bill  is  made  payable  (q).  For 
example,  the  days  of  grace.  Where  the  time  of  payment 
was  postponed  by  law^  it  was  held  that  the  contract  of  the 
indorser  was  correspondingly  enlarged  (r). 

The  notice  of  dishonour  given  and  received  in  a  foreign 
country  must  be  regulated  by  the  law  of  that  country. 

It  has  also  been  held,  that  not  only  the  protest  but  the 
notice  of  dishonour  transmitted  from  a  foreign  country 
must  be  regulated  by  the  law  of  the  country  where  the  bill 
is  payable.  A  bill  was  drawn  in  England  in  favour  of  the 
defendant,  a  payee  in  England^  on  a  house  in  Paris,  and  ac- 
cepted in  Paris,  payable  there,  and  indorsed  to  the  plaintiff 
in  England.  The  bill  being  dishonoured  by  non-payment, 
notice  was  given  to  the  plaintiff  in  England,  which  notice 
was  good  according  to  the  French  law,  but  too  late  accord- 
ing to  the  English  law.  The  notice  was  trjinsmitted  the 
same  day  by  the  plaintiff  to  the  defendant.  An  action  was 
brought  in  England  by  the  plaintiff,  the  English  indorsee, 
against  the  defendant,  an  English  indcrser.  It  was  in- 
sisted by  the  defendant  that  the  requisites  of  the  notice, 
which  was  received  in  England,  should,  as  between  the 
indorsee  and  indorser  both  domiciled  in  England,  be  regu- 
lated by  the  English  law.  But  the  Court  of  Queen's 
Bench  held,  that  the  bill  being  payable  in  France  was  to 
be  considered,  even  as  between  the  indorsee  and  indorser, 
as  a  French  contract,  and  that  the  French  law,  as  to  the 
notice  of  dishonour  transmitted  from  France  to  England, 


(p)  De  la  Chaumettey.  Bank  of 
England,  2  B.  &  Ad.  885 ;  9  B. 
&  C.  208  ;  Lcbel  y,  Tvckcr,  L.  R., 
3  Q.  B.  77  ;  Gorgierv.  MievilU,  8 
B.  ft  C.  45,  cited  in  Miller  v. 
Hace,  Smith's  Leading  Cases, 
Vol.  1,  483;  Bradlatigh  v.  De 
Rin,  L.  R ,  3  C.  P.  638 ;  decided 
on  appeal  in  the  Exchequer 
Chamber,  L.  R,  5  C.  P.  473  ;  39 
L.  J.  254,  the  Court  holding  the 
indorsement  good,  either  as  an 


indorsement,  or  as  a  procuration 
(to  which  an  indorsement  in  blank 
by  the  French  law  is  equivalent). 
See  Arts.  157  and  158  ;  and  Code, 
s.  72  (2),  proviso. 

(g)  Beawes,  151  ;  Marius,  75, 
89  to  92,  101  to  103  ;  Bayley,  6th 
ed.  249.  See  ante.  Chapter  on 
Presentment  for  Payment,  and 
sub-tect.  5. 

(r)  Jlofjitette  v.  Overman^  L,  R., 
10  Q.  B.  525. 
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must  therefore  so  far  prevail  («).  Where  a  bill  of  exchange  OHAPTBB 
drawn  in  EIngland,  payable  in  Spain — a  country  where  no  ^^^^* 
notice  of  dishonour  for  want  of  acceptance  is  required— 
was  dishonoured  there  for  want  of  acceptance,  and,  after  the 
lapse  of  several  days,  intimation  of  that  fact  was  given  to 
the  indorsee  in  England,  who  immediately  gave  notice  to 
his  indorser,  it  was  held  by  the  Court  of  Appeal  that  the 
indorser  was  liable  {t). 

Where  a  bill  is   made  payable   at  a  particular  place  Acceptance  at 
either  by  the  acceptor  himself  or  by  the  drawer,  the  law  of  a  particular 
acceptance  prevailing  at  that  place  governs  the  contract  of  P^^^* 
acceptance  (u). 

But  a  general  acceptance,  being  a  contract  to  pay  every-  (General 
where,  is   governed  by  the    law  of  the  place  where  it  is  acceptance, 
given,  for  it  is  payable  there  as  well  as  in  every  other 
place  (v). 

A  bill  was  drawn  in  California,  where  the  rate  of  interest  Bate  of 
is  twenty-five  per  cent,  on  a  drawee  at  Washington,  interest, 
where  the  rate  of  interest  is  only  six  per  cent  ;  in  an 
English  action  against  the  drawer  the  Califomian  rate  of 
interest  is  recoverable;  but  in  an  action  against  the 
acceptor,  the  Washington  rate  of  interest  would  alone  be 
recoverable  {w). 

The  third  rule  is,  that  contracts  immoral,  or  contrary  to  immoral, 
the  law  of  nations,  or  injurious  to  British  public  interests,  '^^"^^^  ^^^ 
will  not  be  enforced  on  behalf  of  a  guilty  party  in  our  '^^^^^^^^ 
Courts. 

The  reason  is,  that  the  laws  of  foreign  countries  are  ad- 
mitted in  our  Courts,  not  proprio  vigare,  but  ex  comitate. 
The  judicial  power  of  every  country  must  reserve  to  itself  a 


CONTBACTS. 


(«)  Roth9dUldy,  CurrU,  1 Q.  B. 
43,  doubted  in  Oibbs  v.  Frenumtt 
22  L.  J.,  Exch.  5  ;  9  Exch.  81  ; 
and  by  Story,  p.  197  ;  but  recently 
recognized  and  followed  by  the 
Court  of  Common  Pleas  inffinch' 
field  y.  Smith,  86  L.  J.,  C.  P.  177; 
]..  R.,  1  G.  P.  840.  See  also 
AlUn  V.  KembU,  6  Moore,  P.  G.  C. 
314,  where  it  was  held  that  the 
drawer  is  liable,  according  to  the 
law  of  the  country  where  the  bill 
is  drawn. 

(0  Horm  V.  BouquUie,  L,  R., 
8  Q.  B.  D.  514. 

B.B.1. 


(u)  See  the  American  autho- 
rities, Byles  on  Bilhi,  6th  Amnri. 
can  ed.  593. 

(v)  Don  V.  Lipman^  5  CI.  &  Pin. 
1,  12,  18  ;  SprowU  v  Legge,  1 
B.  &  C.  16 ;  2  D.  A  R.  15  ;  3 
Stark.  156  ;  Kearney  y.  King,  2 
B.  &  Aid.  301. 

{w)  Oibbs  V.  Frenumt,  9  Exch. 
81.  See  Cooper  v.  Earl  of  WaXde" 
grave,  2  Beav.  282 ;  Cougan  v. 
BamkSj  Chitty  on  Bills,  683  ;  Allen 
V.  Kemble,  6  Moore,  P.  G.  C. 
814. 


O  0 
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GHAPTEB   discretiQn  as  to  the  laws  it  will  enforce  (;r),  otherwise  it 
2Xrv.      might  in  some  cases  be  governed  by  barbarous  and  pemicions 
rules. 


BJfiVEIfUB 
LAWS  OF 
OTHKB 
C0UNTSIS8 
DISRE- 
GARDED. 


The  following  are  instances  of  the  application  of  the 
fourth  rule,  that  the  English  Courts  will  not  regard  the 
revenue  laws  of  other  countries  (y). 


Stamps  on 


Bills  or  notes  drawn  or  made  in  a  foreign  independent 
state,  or  at  sea  (except  those  payable  to  bearer  on  demand), 
fordgn  bills,  do  not  require,  in  order  to  be  valid  in  this  country  (2),  a 
stamp  of  the  country  where  they  are  made  or  drawn  (a). 
"  In  the  time  of  Lord  Mansfield,"  observes  Abbott,  C.  J.  (6), 
"it  became  a  maxim,  that  the  Courts  of  this  country 
will  not  take  notice  of  the  revenue  laws  of  a  foreign  state. 
There  is  no  reciprocity  between  nations  in  this  respect."  It 
would  be  productive  of  prodigious  inconvenience  if,  in  every 
case  in  which  an  instrument  was  executed  in  a  foreign 
country,  we  were  to  receive  in  evidence  what  the  law  of  that 
country  was,  in  order  to  ascertain  whether  the  instrument 
was  or  was  not  valid.  But  bills  drawn  in  England 
and  payable  abroad  are,  as  we  have  seen,  subject  to  an 
English  stamp. 


On  Ck>lonial 
bills. 


AFPUOATION 
OF  THE  LEX 
FORI  TO  FO- 
REION  BILLa 


If  the  biU  or  note  were  made  in  any  part  of  the  British 
empire,  it  must  have  the  stamp  appropriated  by  the  law  of 
the  place  (c). 

By  the  Stamp  Act  of  1854,  17  &  18  Vict  c.  83,  s.  4  (re- 
pealed 1870),  every  bill  purporting  to  be  drawn  out  of  the 
United  Kingdom  was,  for  all  the  purposes  of  that  act,  to  be 
deemed  to  be  a  foreign  bill. 

And  now  the  33  <&  34  Vict.  c.  97,  s.  51,  contains  a  similar 
provision. 

The  following  are  instances  of  the  application  to  bills  of 


(a;)  See  the  American  authori- 
ties, Byles  on  Bills,  6th  American 
ed.  p.  587. 

(1^)  See  PelUeat  v.  AitgeU,  2  C, 
M.  &  R.  311. 

(z)  But  as  to  the  English  stamp 
on  foreign  bills,  see  the  Chapter 
on  The  Stamp. 

(a)  Jioteh  V.  Fdie,  6  T.  R.  426  ; 
Boucher  v.  Lawsofi,  Rep.  temp. 
Hardwicke,  198  ;  Holman  r. 
Johnson,  Cowp.  848;  Clugas  v. 
Fenaluna,  4  T.  R.  467;  Code, 
t.  72(1)  a. 


(b)  James  v.  Catherwood,  8  D. 
&  R.  199  ;  Wynne  v.  Jackson,  2 
Russ.  851  ;  but  see  the  note  to 
Story's  Conflict  of  Laws,  2nd  ed. 

£.  841  ;  Bristow  v.  SecquevUle,  19 
u  J.,  Ex.  289;  6  Exch.  275. 

(c)  Alves  V.  EodgsoT^  7  T.  R. 
241 ;  Clegg  v.  Levy,  8  Camp.  166. 
A  local  stamp  law  must  be  proved 
by  the  person  who  relies  on  it. 
Buchanan  y.  Sucker,  1  Camp.  68  ; 
Le  Cheminani  v.  Pearson,  4  Taunt. 
867  ;  Millar  y.  Htinrick,  4  Camp. 
155. 
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exobange  of  the  last  rule,  viz. : — that  though  the  lex  loci  CHAPTER 
eantraetuB  must  regulate  and  interpret  the  contract^  yet  that      XXIY. 
the  lex  fori  must  govern  the  remedy. 

Statutes  of  Limitation  in  general  affect  the  remedy  only,  Statutes  of 
and  not  the  substance  of  the  contract  (d).  Limitation. 

Therefore,  where  by  the  law  of  the  country  where  the  con- 
tract was  made  the  plaintiff  would  have  had  forty  years  to 
bring  his  action,  yet,  as  he  sued  in  England,  it  was  held, 
that  he  must  bring  his  action  within  six  years  (e).  So,  on 
the  other  hand,  though  the  payee  of  a  French  promissory 
note  must,  if  he  had  sued  in  France,  have  brought  his  action 
there  within  five  years,  it  was  held  that  ho  might  here  bring 
his  action  at  any  time  within  six  years  (/).  And  where  by 
the  law  of  Italy  a  man  must  bring  an  action  within  fourteen 
da>ys,  yet  if  the  action  be  brought  here,  our  law  as  to  limita- 
tion in  time  prevails  ( g). 

So,  the  power  to  set  off  a  cross  debt  depends  on  the  law  of  Set-off. 
the  country  where  the  remedy  is  sought  (A). 

So,  though  a  defendant  may  not  be  subject  to  arrest  in  Power  of 
the  country  where  the  contract  is  made,  yet  he  is  subject  to  ^^"est. 
arrest  where  the  law  of  this  country  gives  the  creditor  the 
right  to  arrest,  if  the  remedy  be  sought  here  (t). 

So,  where  by  the  law  of  the  foreign  country,  a  criminal 
prosecution  must  be  a  preliminary  to  a  civil  action,  the 
absence  of  such  a  previous  prosecution  is  no  defence  to  an 
action  here  (k). 

So,  again,  the  fourth  section  of  the  Statute  of  Frauds  Statute  of 

Frauds. 


(d)  Qfluxrej  whether  that  be  so 
where  the  statute  not  merely 
limits  the  remedy  but  actually 
extinguishes  the  debt.  See  Huber 
y.  Steintr,  2  Bing.  N.  0.  202, 
211  ;  2  Scott,  304  ;  1  Hodges, 
206  ;  Deny,  Lipman,  5  CI.  &  Fin. 
1,  16,  17  ;  Story,  2nd  ed.  840.  In 
such  a  case  it  should  seem  that 
the  statute  is  equivalent  to  a 
release. 

The  rule  as  to  the  application 
of  the  Statute  of  Limitations  in 
America  has  been  held  to  depend 
on  the  law  of  the  State  where  a 
note  is  made,  and  the  length  of 
the  residence  there  (Byles  on 
Bills,  6th  American  ed.  p.  595) ; 
but  the  English  rule  is  doubtless 
the  true  one.     See  Alvarez  de  la 


Rota  V.  PriUo,  88  L,  J.,  C.  P. 
262. 

(e)  Briiiah  Linen  Company  v. 
Drummond,  10  B.  k  C.  908. 

(/)  Huber  v.  StHner,  2  Bing. 
N.  C.  202 ;  2  Scott,  804 ;  1  Hodges, 
206  ;  Harris  v.  Quine,  L.  R.,  4 
Q.  B.  658.  See  Uon  v.  Znpman, 
5  CL  &  Fin.  1,  15,  16. 

(g)  Casanova  v.  Muir,  Q.  B.  D., 
H.  T.  1885 ;  Harris  v.  Quine, 
L.  R.,  4  Q.  B.  653. 

{h)  Byles  on  Bills,  6th  Ame- 
rican ed.  p.  596. 

(t)  De  la  Vega  t.  Vianna,  1 
B.  k  Ad.  284  ;  and  see  Shaw  v. 
Harvey,  H  ft  M.  526. 

{k)  SeoU  ▼.  Lord  Seymoury  81 
L.  J.,  Exch.  457. 
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proof. 


Foreign 
currency. 


enacts,  that  no  action  shall  he  brought  on  certain  agreements 
unless  they  are  in  writing.  It  has  been  held  that  this 
'enactment  does  not  affect  the  solemnities  of  the  contract^ 
but  only  the  rules  of  procedure :  and,  therefore,  though  a 
parol  contract,  within  the  fourth  section  of  the  Statute  of 
Frauds,  be  made  in  France,  and  be  valid  there,  yet  that  an 
action  on  it  will  not  lie  in  England  {l). 

The  protest  and  notice  of  dishonour  are  parcel  of 
the  contract,  and  not  incidents  of  the  remedy  for  the 
breach  of  it  They  must,  therefore,  be  regulated  by 
the  law  of  the  country  where  the  bill  is  payable  (m), 
or  where  the  contract  is  made,  or  where  the  notice  is 
given,  and  not  solely  by  the  law  of  the  country  where  the 
remedy  is  sought. 

When  foreign  law  is  relied  on  in  pleading,  it  is  proper, 
first,  to  state  what  the  foreign  law  is,  and  then  to  allege  the 
&cts,  bringing  the  case  within  that  foreign  law  (n). 

It  will  in  general  be  assumed,  that  the  law  of  a 
foreign  country  is  the  same  as  the  law  of  this  country 
in  respect  of  negotiable  instruments  till  the  contrary 
be  proved.  Therefore,  if  a  promissory  note  made  in  Soot- 
land  (o)  be  sued  upon  in  this  country,  and  there  were  any 
difference  in  the  law  of  the  two  countries  favourable  to 
the  defendant,  it  lay  upon  the  defendant  to  prove  that 
difference  ( p). 

When  a  bill  drawn  out  of  Lb  payable  in  the  United 
Kingdom,  and  the  sum  is  expressed  in  foreign  money,  the 
amount^  unless  otherwise  stipulated,  shall  be  calculated 
according  to  the  rate  of  exchange  for  sight  drafts  at  the 
place  of  payment  on  the  day  the  bill  is  payable  (^). 


(I)  Leroux  v.  Braume,  12  C.  B. 
801. 

(m)  SotJuehild  r.  Ourrie,  1  Q. 
B.  48.  See  BoOuckUd  r.  Barnes^ 
Q.  B.  1842 ;  Code,  a.  72  (8). 

(n)  Bemhamy.LordMornington^ 
8  C.  B.  188. 

(o)  As  to  the  law  of  Scotland, 
see  19  &  20  Vict  c.  60.  Now 
the  Code  extends  to  all  the  United 
Kingdom. 

(p)  Brown  r.  Oraeey,  D.  &  R. 


N.  P.  C.  41,  n.  j)er  Abbott,  C.  J. ; 
but  see  Dela  (Jhaumdte  v.  Bank 
of  England,  and  Gtbhs  v.  Frenuml^ 
snpra.  As  to  the  mode  of  ascer- 
taining, proving  and  applying  the 
law  of  foreign  countries,  see  24 
Vict  c  11. 

iq)  Code,  s.  72  (4).  For  ad 
valorem  duty,  see  Stamp  Act, 
sect  11,  ante,  p.  116,  to  be  cal- 
culated as  of  day  of  date  of  in- 
strument, not  of  maturity. 
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Though  the  finder  of  a  lost  bill  or  note  acquires  no  pro- 1^^^  ^^  ^y^ 
perty  in  it»  so  as,  on  the  one  hand,  to  enable  him  to  defend  finder, 
an  action  of  trover  brought  by  the  rightful  owner,  or,  on  the 
other,  to  sue  the  acceptor  or  maker,  yet  we  have  already 
seen  that  if  the  finder  transfer  a  lost  bill  or  note, 
which  may  pass  bp  delivery  only,  his  transferee,  pro- 
vided he  took  it  honestly,  is  entitled  both  to  retain 
the  instrument  against  the  loser,  and  to  compel  pay- 
ment from  the  parties  liable  thereon.  In  the  case  of  a 
cheque  marked  '^not  negotiable,''  as  before  stated  (a),  a 
transferee  only  takes  his  transferor's  title,  and  hence  this 
danger  is  averted. 

Let  us  now  inquire  what  steps   the  loser  should  take.  Proper  course 
And,  in  the  first  place,  it  is  settled  that  if  bills  or  notes  be  for  the  loser 
lost  or  stolen  out  of  letters  put  into  the  post  office,  no  action  ^  **^®' 
lies  against  the   Postmaster-General.      "The   case  of  the 
Postmaster,"  says  Lord  Mansfield,  "  is  in  no  circumstance 
whatever  similar  to  that  of  a  common  carrier ;  but  he  is 
like  all  other  public  officers,  such  as  the  Lords  Commis- 
sioners of  the  Treasury,  the  Commissioners  of  the  Customs 
and  Excise,  the  Auditors  of  the  Exchequer,  &c. ;  who  were 
never  thought  liable  for  any  negligence  or  misconduct  of 


(a)  Ante,  p.  29. 
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CHAPTER    ^^®  inferior  officers    in  their    several    departments "  (6). 
XXV.       But  a  deputy  postmaster  ii  liable  for  neglect  in  not  duly 
delivering  letters  (c). 


Notice  of 
loss. 


It  is  advisable  that  the  loser  should  immediately  give 
notice  of  the  loss  to  the  parties  liable  on  the  bill ;  for  they 
will  thereby  be  prevented  from  taking  it  up  without  due 
inquiry.  Public  advertisement  of  the  loss  should  also  be 
given ;  for  if  any  person  whosoever  discounts  it  with  notice 
of  the  loss,  that  will  be  such  strong  evidence  of  fraud  that 
he  can  acquire  no  property  in  it  (d).     But  public  notice  is 


{b)  WhUfidd  V.  Lvrd  Le  D^ 
tpmuer,  Cowp.  754  ;  Lane  v. 
CoUon,  1  Sftlk.  17. 

(c)  Mourning  v.  Ooodehild^  8 
Wils.  448  ;  2  W.  Bl.  906 ;  5 
Burr.  2716 ;  ffordem  r.  Daltan, 
1  0.  &  P.  181. 

(d)  A  public  notification  of 
the  loss  is  not  onlv  advisable  to 
prevent  the  transfer  of  lost  or 
stolen  bills  or  notes  into  the 
hands  of  bond  fide  holders,  but 
there  are  cases  in  which  it  was 
formerly  considered  essential  to 
the  plaintiff's  right  to  recorer  of 
those  who  might  have  taken  the 
instmmenl  Bee  the  observations 
of  Best,  C.  J.,  in  Snow  v.  Peacock, 
8  Bing.  411 ;  11  Moo.  286.  The 
law  formerlv  was,  that  if  a  man 
took  a  lost  bul  or  note  negligently, 
he  acquired  no  title  ajD;ain8t  the 
rightful  owner;  but  if  the  loser 
had  neglected  to  publish  hia  loss, 
and  the  receiver  took  the  note, 
not  dishonestly,  but  negligently, 
then  the  negligence  of  the  loser 
equalled  the  negligence  of  the 
receiver,  and  potior  trot  conditio 
pomdeiUia,  Snow  v.  Peacock,  8 
Bing.  411  ;  11  Moo.  284 ;  Strange 
V.  Wigney,  6  Bing.  677 ;  4  M.  &  P. 
470.  Thus,  where  the  plaintiff 
was  robbed  of  his  pocket-book, 
containing  an  indorsed  bill,  and 
then  advertised  the  pocket-book, 
saying  nothing  of  the  bill,  but, 
on  the  contrary,  stating  in  the 
advertisement  that  the  contents 
of  the  pocket-book  were  of  no 
use  to  any  but  the  owner  :  the 
Court  of  C.  P.  held  that  he  was 
not  entitled  to  recover  against  a 


negligent  receiver ;  for  that  bis 
notice,  that  the  contents  of  the 
pocket-book  were  of  no  use  to 
any  but  the  owner,  tended  rather 
to  mislead  than  to  assist  parties 
to  whom  the  bill  might  be  offered. 
Beckvnth  v.  Corrall,  3  Bing.  444. 
If  dae  notice  had  been  given  of 
the  loss,  then  though  the  receiver 
took  the  instrument  bond  fide  and 
without  suspicion,  yet  if  he  failed 
to  exercise  proper  care  and  can- 
tion,  as  if  he  discounted  or 
changed  a  bill  or  note  of  con- 
siderable amount  for  a  stranger 
without  inquiry,  he  must  have 
refunded.  OiUr,  OubiU,  8  B.ftC. 
466 ;  6  Dowl.  &  R.  324  ;  Strange 
V.  JFigney,  6  Bing.  677 ;  4  Moa 
k  P.  470.  But  the  law  on  this 
subject  is  now  entirely  changed. 
See  the  Chapter  on  Trakhfkb, 
and  the  observations  of  Lord 
Denman  in  Bartrum  v.  Caddy, 
9  Ad.  ft  E.  280 ;  1  Per.  k  Day. 
207.  The  [diaintiff  went  to  a 
public  meeting  in  London  with 
more  than  6001.  in  his  iK»cket, 
and,  entertaining  some  apprehen- 
sions of  the  company  in  which  he 
found  himself^  kept  his  hand  on 
his  pocket,  but  notwithstanding 
that  precaution  wss  robbed,  and, 
among  other  property,  lost  a  Bank 
of  England  note  for  2002.,  pay- 
able to  bearer.  He  advertised  his 
loss  in  the  newspapers.  Nearly 
two  years  after,  this  note  was 
traced  to  the  possession  of  the 
defendant,  who  received  it,  as  he 
said,  in  payment  of  a  debt  on 
the  Derby  stskes,  but  could  not 
recollect  from  whom.    The  plain- 
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of  itaelf  neither  on  the  one  hand  enfficient  nor  on  the  other   OHAPTEB 
mdispensable.    To  operate  at  all  it  must  be  brought  home       ZXV. 
to  the  party  to  be  affected  by  it  (c). 

We  haye  already  seen  that,  if  the  bill  be  transferable 
only  by  indorsement,  a  foi:gery  oan  oonvey  no  title,  and 
a  payment  by  the  acceptor  or  other  party  to  a  man, 
claiming  under  the  forged  indorsement,  will  not  exonerate 
him. 

The  party  who  has  lost  or  destroyed  a  bill  must,  never-  Pxeaentment 
theless,  ms^e  application  to  the  drawee  for  payment  at  *?^  notice  of 
the  time  it  is  due(/),  and  give  notice  of  dishonour;  fora^ortbSl.^ 
the  bill  m^ht  still  have  been  paid^  with  or  without  an 
indemnity,  and  the  prior    parties,  by  not    having   been 
advised  of  the  dishonour,  may  have  been  prevented  from 
pressing  their  respective  remedies  against  parties  liable  to 
them  (^). 


advene 
party. 


There  are  three  cases  in  which  a  plaintiff  cannot  produce  Bill  in  the 
a  bill :   it  may  be  in  the  defendant's  hands  :  it  may  be  hands  of  an 
destroyed ;  or  it  may  be  lost. 

If  it  be  in  the  defendant's  hands,  the  plaintiff  may  give 
him  notice  to  produce  it ;  and  if  the  defendant  will  not  do 
so,  the  plaintiff  may  give  secondaiy  evidence  of  its  con- 
tents (A). 

If  it  can  be  proved  that  the  instrument,  whether  nego-  Whether  an 
tiable  or  not,  has  been  destroyed,  it  was  once  held  that  *c*io^  ^^^Ia^ 
secondaiy  evidence  of  its  contents  was  admissible,  and  that  \\^  ^^ 
the  rightful  owner  was  entitled  to  recover.     ''  If  a  bill  be 
proved  to  be  destroyed,"  says  Lord  EUenborough,  •*  I  should 
feel  no  difficulty  in  receiving  evidence  of  its  contents,  and 
directing  the  jury  to  find  for  the  plaintiff.     Even  on  a  trial 
for  forgery,  the  destruction  of  the  instrument,  changed  by 
the  indictment  to  be  forged,  is  no  bar  to  the  proceedings. 
I  remember  a  case  before  BuUer,  J.,  where  the  prisoner 


tiff  sued  him  in  trover,  and  the 
Court  held  the  negligence  of  the 
plaintiff,  not  beiog  connected 
with  the  defendant's  conduct, 
could  not  be  set  up  as  answer  to 
his  claim  y  and  that  the  defendant 
had  not  exercised  due  caution  in 
taking  the  note.  EasleyY,  Crock' 
ford,  10  Bing.  243  ;  3  M.  &  Scott, 
700  ;  see  Snow  v.  Sadler,  3  Bing. 
610 ;  11  Moo.  506.  The  caution 
required  of  a  person  discounting 
was    held  to   increase  with  the 


amount.  See  ante,  Chapter  on 
Tbansfkb. 

(e)  See  Byles  on  Bills,  6th 
jkmerican  ed.  p.  567. 

(/)  It  has  Deen  held  in  Ame- 
rica that  the  loss  of  a  bill  is  an 
excuse  for  a  reasonable  delay  in 
demanding  payment.  Byles  on 
Bills.  6th  American  ed.  p.  559. 

{g)  Thackray  v.  Bla^kelt,  3 
Camp.  164. 

[h)  Smith  V.  M'Clure,  5  East, 
477  ;  2  Smith,  483. 
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GHAPTBB  had  destroyed  a  bank  note  he  was  accused  of  having  forged 
^^^'  by  swallowing  it ;  and  the  learned  Judge  who  presided  held 
that  he  might  have  been  convicted  without  the  production 
of  the  bank  note ;  and  this  doctrine  was  approved  of  by  the 
whole  profession  "  (t).  But  this  doctrine  was  overruled  as 
to  negotiable  instruments,  and  it  is  now  settled  that  the 
owner  of  a  dettroyed  bill  or  note,  if  negotiable,  cannot,  at 
common  law  (j),  recover  against  the  other  parties  {k),  whether 
the  bill  be  actually  indorsed  or  not  (Q.  Nor  can  he  even 
sue  on  the  consideration  (m). 


Will  not  lie 
on  loBt  biU 
or  note. 


And  it  is  also  now  clear  that,  if  a  bill,  note,  or  cheque, 
negotiable  either  by  indorsement  or  by  delivery  only(n), 
be  lottf  no  action  at  common  law  will  lie  at  the  suit  of  the 
loser  against  any  one  of  the  parties  to  the  instrument,  either 
on  the  bill  or  note  itself,  or  on  the  consideration  (o).  ''  Upon 
the  question,"  says  Lord  Tenterden, ''  whether  an  action  can 
be  brought  on  a  lost  bill,  the  opinions  of  the  Judges,  as  they 
are  to  be  found  in  the  cases,  have  not  been  uniform,  and 
cannot  be  reconciled  to  each  other.  Amid  conflicting 
opinions,  the  proper  course  is  to  revert  to  the  principle  of 
these  actions  on  bills  of  exchange.  The  custom  of  mer- 
chants is  that  the  holder  of  a  bill  shall  present  the  instru- 
ment, at  its  maturity,  to  the  acceptor,  demand  payment  of 
its  amount,  and,  upon  the  receipt  of  the  money,  deliver  up 
the  bill.  The  acceptor,  paying  the  bill,  has  a  right  to  the 
possession  of  the  instrument  for  his  own  security,  and  for 
his  voucher  and  dischaige  pro  tanto  in  his  account  with  the 
drawer.  As  far  as  regards  his  voucher  and  discharge 
towards  the  drawer,  it  unll  be  the  same  thing  whether  the 
instrum^ent  has  been  destroyed  or  mislaid.  With  respect  to 
his  own  security  against  a  demand  by  another  holder,  there 
may  be  a  difiference.  But  how  is  he  to  be  assured  of  the 
fact,  either  of  the  loss  or  destruction  of  the  bill  1  Is  he  to 
rely  upon  the  assertion  of  the  holder,  or  to  defend  an  action 
at  the  i>eril  of  costs)     And,  if  the  bill  should  afterwards 


(t)  Pierson  ▼.  fftUchinson,  2 
Camp.  211 ;  6  Esp.  126. 

(j)  /.«.,  before  the  17  &  18 
Yict.  c.  125,  &  87,  which  thongh 
not  repealed  is  reproduced  in 
Code,  88.  69  and  70.  It  seems 
to  have  been  always  tacitly  as- 
sumed that  accidental  destruction 
of  a  bill  or  note  was  on  the  same 
footing  as  the  loss  of  one. 

(k)  ffantard  r.  Hobinson,  7  B. 
&  C.  90  ;  9  D.  ft  R.  860.  But 
see  Woodford  v.    PFkUdey,  Moo. 


&  M.  517,  and  Wain  y.  Bailey, 
10  Ad.  &  E.  616  ;  2  Per.  k  Day. 
507  ;  see  Price  v.  Price,  16  M.  k 
W.  248  ;  HamuzY,  Oroujc,!  Exch. 
167. 

(Z)  Hamuz  v.  Ootce,  supra. 

(m)  Cratoe  y.  Clay,  in  error,  9 
Exch.  604. 

(n)  Bevan  v.  ffUL  2  Ounp. 
881. 

(o)  Cfrotpe  r.  Clay,  9  Exch. 
604. 
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appear  and  a  suit  be  brought  against  him  by  another  holder,  CHAFTBR 
a  hx^  not  absolutely  improbable  in  the  case  of  a  lost  bill,  ^^^' 
is  he  to  seek  for  the  witnesses  to  prove  the  loss,  and  to 
prove  that  the  new  plaintiff  must  have  obtained  it  after  it 
became  due  1  We  think  the  custom  of  merchants  does  not 
authorize  us  to  say  that  this  is  the  law."  And  the  law  is 
the  same  though  the  bill  had  never  been  indorsed  (p),  and 
whether  the  bill  be  due  or  not  ($).  Where  a  bill  made  or 
become  payable  to  bearer  is  lost,  the  acceptor,  or  other 
party,  is  not  liable,  though  the  bill  was  lost  after  a  promise 
to  pay  by  the  acceptor.  "  If,"  says  Lord  Teuterden,  "  upon 
an  offer  of  payment  the  holder  should  refuse  to  deliver  up 
the  bill,  can  it  be  doubted  that  the  acceptor  might  retract 
his  offer,  and  retain  his  money ) "  (r). 

But  if  a  bill  or  note,  not  negotiahU  (that  is  to  say,  an  Unleas  not 
instrument  payable  to  the  payee  only,  and  with  words  ^"if^J*^^ 
restraining  transfer),  be  lost,  it  is  conceived  («)  that  an  action  °®8^"**^  ®* 
will  lie  either  on  the  bill  or  on  the  consideration  (^). 

The  defence  that  the  bill  was  lost  before  action  brought  Pleading, 
must,  in  the  superior  Courts,  be  raised  by  plea,  otherwise 
the  plainti£b  may  recover,  by  producing  the  ordinary 
secondary  evidence  (u).  And  a  judge  had,  till  recently,  no 
power  to  order  a  stay  of  proceedings  until  an  indemnity  be 
given  (v). 

If  a  bill  be  lost  after  action  brought,  and  the  defendant  Loss  after 
suffer  a  judgment  by  default,  the  Court  will,  on  a  copy^c^^o'^ 
verified  by  iS&davit,  refer  it  to  the  Master  to  see  what  is  ^'^"fi^***' 
due  (x).     But  if,  in  such  a  case,  the  defendant  resists  the 


(l^)  Bamvz  y,  Crowe,  1  Exch. 
167. 

(g)  Clay  v.  CroiDe,  9  Exch. 
608. 

(r)  ITansard  ▼.  Sobinson,  7  B. 
kC.  95  ;  Da/cisY,  Dodd,  4  Taunt. 
602. 

(«)  In  America  the  general  rnle 
seems  to  be  that  an  action  will  lie 
on  a  destroyed  bill  though  nego- 
tiable, and  on  a  lost  bill  thongh 
negotiable  if  not  indorsed.  See 
the  American  authorities,  Byles 
on  Bills,  6th  American  ed.,  p. 
560. 

(0  Wain  v.  Bailey,  10  Ad.  k 
£.  616 ;  Price  v.  Price,  16  M.  & 
W.  248  ;  Bamuz  ▼.  Crowe,  1  Exch. 
167  ;  Haoiaard  v.  Robinson,  7  B. 


&  C.  90 ;  9  D.  &  R.  860 ;  but  see 
Woodford  v.  WkiUley^  Moo.  &  M. 
517  ;  Bevan  v.  HUl,  2  Camp.  381; 
see,  however,  Bamttz  y.  Crowe, 
1  £xch.  172 ;  Long  ▼.  Bailie,  2 
Camp.  214  n.  ;  Championr. Terry, 
3  B.  ft  B.  295  ;  7  Moo.  130  ;  RoU 
V.  Watson,  4  Bing.  278;  12  Moore 
510. 

(m)  Blaekie  v.  Bidding,  6  C.  B. 
196  ;  Chamley  v.  Grundy,  14  C. 
B.  608. 

(i;)  Aranguren  ▼.  Sehofidd,  1 
H.  k  N.  464. 

(x)  Brown  ▼.  Messiter,  8  M.  & 
Sel.  281  ;  Allen  y.  MUUr,  1  Dowl. 
420  ;  Clarke  v.  Quince,  8  Dowl. 
26  ;  Flight  v.  Browne,  2  Tyr. 
812. 
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Loss  of  half- 
note. 


CHAPTIEB    action,  and  puts  the  plaintiif  to  prove  the  biU,  under  iJbe 
^^^'       ordinary  issues  the  loss  is  no  excuse  for  the  non-production 
of  it  (y). 

It  has  been  said,  that  where  a  man  takes  half  a  note,  he 
takes  it  necessarily  under  suspicious  circumstances  (z),  and 
cannot  recover  to  the  injury  of  the  maker.  Thus,  where 
the  holder  sued  on  the  half  of  a  bL  note,  the  other  half 
having  been  stolen  from  the  Leeds  mail,  Lord  EUenborough 
said,  "  Payment  can  be  enforced  at  law  only  by  the  pro- 
duction of  an  entire  note,  or  by  proof  that  the  instrument, 
or  the  part  of  it  which  is  wanting,  has  been  actually  de- 
stroyed. The  half  of  this  note  taken  from  the  Leeds  mail 
may  have  immediately  got  into  the  hands  of  a  bona  fide 
holder  for  value  ;  and  he  would  have  had  as  good  a  right 
of  suit  upon  that  as  the  plaintiff  has  upon  this.  But  the 
maker  of  a  promissory  note  cannot  be  liable,  in  respect  of 
it,  to  two  parties  at  the  same  time  "  (a).  It  is  doubtful  how 
far  the  argument  from  the  liability  of  the  maker  on  the 
second  half  would  be  held  valid  at  this  day.  The  holder 
of  the  first  half  has  good  title  and  no  notice ;  the  holder  of 
the  second  half  has  a  bad  title  and  notice.  But  it  may  be 
a  question  whether  a  half-note  be  for  all  purposes  a  nego- 
tiable instrument  (6). 

If  a  lost  bill  or  note  were  in  the  hands  of  a  party  who 
had  no  right  to  retain  it,  as  if,  for  example,  it  be  still  in  the 
possession  of  the  finder,  or  of  a  transferee,  who  has  taken  it 
from  him  under  circumstances  amounting  to  fraud,  the  true 
owner  might  bring  an  action  of  trover ;  or  if  it  had  been 
paid  by  the  acceptor  or  maker  to  such  wrongful  holder,  the 
amount  was  recoverable  in  an  action  for  money  had  and 
received  (c).  And  we  have  seen  that  if  the  maker  or 
acceptor  pay  it  improperly,  the  amount  will  not  be  allowed 
him  in  account  with  the  payee  or  drawer  {dy, 

Where  a  bill  has  been  lost  before  it  is  overdue  («),  the 


Trover  for 
lost  bill  or 
note. 


Application 
for  duplicate. 


(y)  PooU  V.  SmUh,  Holt,  N.  P. 
144.  See  the  American  authori- 
ties, Byles  on  Bills,  6th  American 
ed.  p.  568. 

(»)  Bayley,  6th  ed.  879. 

(a)  Mayor  v.  Johtiaom^  3  Camp. 
324  ;  Mo98op  v.  Eaden,  16  Yes. 
486. 

{h)  The  Bank  of  England  have 
always  been  in  the  habit  of  paying 
half-notes  on  an  indemnity.  And 
it  has  been  held  that  the  provi- 
bions  of  the  Common   Law  Pro- 


cedure Act,  1854,  8.  87,  apply  to 
the  case  of  half -notes.  PerWilles, 
J.,  at  Chambers.  Rednuiynt  v. 
Burton^  9  Jur.  21 ;  Smith  v.  Jtfcm- 
day,  6  Jur.  977. 

(c)  Down  y.  Hailing,  4  B.  &  C. 
880  ;  6  D.  &  Ry.  455  ;  2  C.  &  P. 
11 ;  Lovtll  y.  Martin,  4  Taunt. 
799. 

{d)  As  to  the  liability  of  a  party 
wrongly  paying,  see  ante,  Chapter 
on  Payment. 

(e)  A  transferee  of  an  overdue 
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loser  may  apply  to  the  drawer  to  give  him  a  duplicate,   CHAPTEB 
giving,  if  required,  security  to  the  drawer  to  indemnify       XXV. 
him  against  all  persons  in  case  it  be  found.    The  drawer  ' 

may  be  compelled  to  give  such  duplicate  (J), 

In  any  action  or  proceeding  on  a  bill  or  note  the  Court  Statutable 
or  a  judge  may  order  that  the  loss  of  the  instrument  shall  ^^J^f^^jl^*'^ 
not  be  set  up,  provided  an  indemnity  be  given  to  the  satis-  ^      ^ 
faction  of  the  Court  or  judge  against  the  claims  of  any  other 
person  upon  the  instrument  in  question  {g). 

When  a  debtor  remits  to  his  creditor  a  bill  or  note,  by  a  On  whom  lots 
conveyance  which  the  creditor  directs,  or  by  post,  if  that  be  ^^  *  WU  trane- 
the  ordinary  vehicle  of  transmission  between  them,  and  the  ^Iq^il  ^*^* 
bill  or  note  be  lost  or  stolen,  the  loss  will  fall  on  the  party 
to  whom  it  was  intended  to  be  remitted  (A). 

The  presumption  of  law  is  that  a  lost  or  destroyed  bill  or  Presamption 
note  was  duly  stamped,  unless  the  contrary  be  shown  (t).  ^  ^  stamp. 


bill  or  note  is  not  a  holder  in  due 
course  (Code,  s.  29  (a) ),  unless 
he  can  rely  on  a  prior  title 
(sub-sect.  (8)). 

(/ )  Code,  88.  69  and  70.  If  the 
loser  obtain  a  judgment  or  order  to 
that  effect  he  may  have  the  docu- 
ment on  failare  of  compliance 
executed  by  a  nominee  of  the 
Court,  47  &  48  Vict  c.  61,  a.  14. 
The  case  of  a  destroyed  bill  is 
not  mentioned  in  sect.  69 ;  it 
seems  always  to  have  been  treated 
as  equivalent  to  a  loss;  intentional 
destruction  might  be  cancellation 
under  sect.  68  (1),  but  not  so  if 
done  by  mistake  or  accident,  sub- 
sect.  8.  Code,  8.  89  apparently 
extends  these  provisions  mutatis 
mtUandia  to  promissory  notes. 
This  power  to  obtain  a  duplicate, 
first  given  in  the  case  of  inland 
bills  by  9  &  10  Will.  8,  c.  17, 
s.  8  (now  repealed)  is  not  peculiar 
to  the  law  of  England,  but  agree- 
able to  the  mercantile  law  of  other 
countries.  Code  de  Com.  I.  tit. 
9,  art.  151  ;  Ordonnance  de  Com. 
de  Louis  XIY.,  tit.  5,  art.  9. 
Courts  of  common  law  seem  to 
have  had  no  jurisdiction  ander 
this  statute  (Bromley  v.  Holland^ 
7  Yes.  20  and  249),  but  ample 
scope  was  given  to  it  in  Courts  of 
equity,  both  on  bills  before  due 


and  after,  and  on  notes  as  well, 
Ex  parte  Oreeiwoayy  6  Ves.  812  ; 
Mossop  V.  Edm,  16  Yes.  430  ;  and 
as  againstthe  acceptor  or  indorsers 
as  well  as  the  drawer  on  a  satis- 
factory indemnitv  bein^  given. 
Bvles  on  Bills,  6th  American  ed. 
565. 

{g)  Code,  s.  70.  The  17  &  18 
Yict.  c.  125,  8.  87,  preserved  by 
38  k  39  Yict.  c.  77,  s.  21,  gave  a 
nearly  similar  provision  for  Eng- 
land ;  and  the  19  k  20  Yict.  c.  102, 
8.  90,  for  Ireland.  Bank  notes 
are  within  this  act,  McDonnell  v. 
Murray,  9  Irish  C.  L.  K  495 ; 
and  hiJf  notes,  per  Willes,  J.,  at 
Chambers,  Bedmayne  v.  Burton, 
9  Jur.  21  ;  and  circular  notes, 
see  ante,  p.  109.  In  case  of 
neglect  to  give  an  indemnity, 
the  plaintiff  has  been  ordered  to 
pay  the  defendant's  costs  up  to 
the  time  of  so  doing.  King  v. 
Zimmerman,  L.  R.  6  C.  P.  466 ; 
40  L.  J.,  C.  P.  278. 

(A)  Warwick  v.  Noakes,  1 
P^e,  98 ;  Norma/n  v.  BickeUe, 
2  Times  Rep.  607.  So  miscarriage 
in  the  post  office  will  not  pre- 
judice a  notice  of  dishonour,  ante, 
p.  223. 

(t)  Marine  Insurance  Co,  v. 
ffaviside,  L.  R.,  5  H.  L.  Cas. 
625  ;  and  see  ante,  p.  131. 
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CHAPTER  XXVI. 

OF  THE  LEGAL  REMEDIES  FOR  AND  AGAINST 
PARTIES  TO  A  BILL  OR  NOTE. 


OHAPTEB 
XXVL 


L  Collateral  Remedies 
To  obtain  Bectificationf 
or  to  compel  CompU' 
tion        .        .        .  396 
To  recover  Posteision  .  397 
To   restrain    Comple- 
tion or  Enforcement  398 
Other    Claims  arieing 
out  of  Bills     .        .  402 
II.  Action  on  the  Bill  .  403 

A.  Generally  .  .  403 
Who  may  Sue  .  .  403 
Joinder  of  Plaintiffs  .  404 
Who  m^y  be  sued  .  405 
Joinder  of  Defendants  406 
Third  Partiis  .  .  407 
Joinder  of  Causes  of 

Action    .        .        .  408 
Venue  .        •  409 

B.  Summary     Pro- 
cedure .       .       .  410 

In   the    High    Court, 
under  OrdL  XIV.    .  412 


IL  Action  on  the  Bill — 
continued. 

Leave  to  Defend .  •  413 
c.  Ordinary  Pro- 
cedure .  .  •  416 
Claim  .  .  .  416 
Defence  .  .  .  417 
Set-off  and  Counter- 
claim .  •  .  422 
Reply  .  .  .429 
MuUiplidtyf  Consoli- 
dation, and  Stay  .  430 
Mode  of  Trial  .  .  431 
Evidence  •  •  .  433 
Damages  •  .  •  439 
Interest  .  .  .439 
Be-exehange  .  .  444 
Other  Damages  •  .  445 
CosU .  .  .  .447 
Judgment  .  .  •  448 
Execuiion  .        .        .  448 


oollateral       Before  passing  to  the  remedy  by  action  on  the  bill,  it  is 
BBMEDIE&      desirable  to  notice  certain  collateral  remedies  incidental  to 
the  position  of  the  parties. 

To  obtain  And  firstly,  cases  may  arise  in  which  the  bill  needs  recti- 

rcctification    fication  (a)  ;  or  in  which  the  due  signature,  indorsement  {a>a) 
or  compel        qj.   delivery  (6)   of   a  bill  by  one   of  the  parties  may  bo 
contract*^'^  ^  necessary  to  complete  the  contract,  and  give  to  another 
party  his  full  rights  upon  the  bill     In  such  a  case,  pro- 
vided that  no  adequate  relief  could  be  obtained  in  damages  (c), 


(a)  Druiff  v.  Lord  Parker,  L, 
R.  5  £q.  131,  87  L.  J.,  Ch.  241. 
{aa)  See  Ck)de,  8.  81  (4)- 
(6)  Code,  88.  2,  21. 


(c)  See,  for  example.  Ex  parte 
Masterman,  4  Dea.  k  Gh.  751 ; 
2  Mont.  &  A.  209  ;  4  L.  J.,  K.  S., 
Bkcy.  54. 
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the  Court  might  be  disposed,  in  order  to  avoid  irreparable  CHAPTBB 
loss,  to  order  the  recusant  party  to  perform  his  part(tf).  XXVI. 
So,  if  the  refusal  be  a  breach  of  trust,  he  may  be  ordered 
to  do  the  specific  acts  necessary  to  the  discharge  of 
his  duty  {e).  And  a  judgment  (/)  or  order  {g)  requiring 
any  person  to  do  any  act  other  than  the  payment  of 
money  may  be  enforced  by  writ  of  attachment  or  com- 
mittal. It  is  desirable  to  haye  a  day  specified  in  the 
judgment  or  order  for  doing  the  act  to  avoid  delay  in 
enforcing  it  (A).  It  is  now  further  provided  (t),  that  if  a 
mandatory  order  for  the  specific  performance  of  any  con- 
tract be  not  complied  with,  the  Court  may  direct  that  the 
act  required  be  done  by  some  other  person  at  the  expense 
of  the  disobedient  party.  And  by  the  Judicature  Act, 
1884  (; ),  where  any  person  neglects  or  refuses  to  comply 
with  a  judgment  or  order  to  execute  any  document,  or  to 
indorse  any  negotiable  instrument,  the  Court  may  order 
that  such  document  shall  be  executed,  or  negotiable  in- 
strument be  indorsed  by  such  person  as  the  Court  may 
nominate,  and  the  document  so  executed  or  indorsed  shall 
operate  and  be  for  all  purposes  available  as  if  it  had  been 
executed  or  indorsed  by  the  person  originally  directed  to 
execute  or  indorse  it  (^). 

Secondly,  it  may  be  that  the  bare  possession  of  the  in-  To  recover 
strument,  as  distinguished  from  the  *'  delivery "  necessary  poesession  of 
to  complete  the  contract  (J),  is  wrongfully  withheld  from  ^^^  ^^^^ 
the  person  entitled  to  be  the  holder.     In  such  a  case,  the 
aggrieved  party  might  on  a  case  of  sufficient  urgency  or 
hardship  obtain  a  mandatory  order  for  the  delivery  to  him 
of  the  document  so  wrongfully  detained  (m),  or  he  may  be 
left  to  the  ordinary  remedy  by  action  in  form  corresponding 
to  trover  or  detinue  of  former  days. 

Whether  it  be  the  mandatory  order,  or  an  ordinary  judg- 


((Q  See  as  to  delivery,  DoUret 
V.  EothachUd,  1  Sim.  k  S.  590  ;  and 
cf.  Nutbrovm  v.  ThorrUmi^  10  Ves. 
161  ;  Cud  V.  RuUer,  1  P.  W.  570. 

(e)  Wood  V.  Eowdiffe,  8  Ha. 
304. 

(/)  Ord.  XLII.  r.  7. 

ig)  Ibid.  r.  24. 

(A)  OUbeH  V.  Endean,  9  Ch.  D. 
at  p.  266. 

(t)  Ord.  XLII.  r.  30. 

{j)  Sect.  14. 

(2r)  As  to  decree  declaring  de- 
fendant bonnd  to  indenmify  plain- 


tiff acainst  all  loss  on  a  lost  bill, 
and  directing  defendant  wiUiin  a 
given  time  to  take  np  such  bill, 
and  pay  the  amount  duo  thereon, 
see  Set.  1336 ;  Ooodier  v.  LcJce, 
1  Atk.  446. 

(Q  Code,  s.  21. 

(m)  As  to  the  principles  on 
which  the  Ck>urt  acts  in  decree- 
ing delivery  of  specific  personalty, 
whether  the  claim  rest  on  tort, 
trust  or  contract,  see  Fry,  Sp. 
Perf.  2nd  ed.  par.  51  to  67. 
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CHAPTEfi    ment  in  the  action  that  is  obtained,  execution  may  be  by 
XXVI.      writ  of  delivery  without  giving  the  defendant  the  option  of 

retaining  the  property  upon  paying  the  value  assened  («). 

And  the  plaintiff  may  by  the  same  writ  have  levied  the 
damages  and  costs  awarded  and  interest  (o). 

If,  however,  judgment  in  the  action  be  in  the  altematire 
form,  and  the  defendant  elects  to  pay  the  value  assessed, 
and  retain  the  bill,  it  has  been  held  that  the  effect  of  his 
doing  so  is  to  divest  the  property  out  of  the  plaintiff,  and 
to  vest  it  in  the  defendant  (jo)  as  against  the  plaintiff  (</), 
and  that  from  the  period  of  the  conversion  {gq), 

A  payer  for  honour  on  paying  to  the  holder  the  amount 
of  the  bill  and  the  notarial  expenses  is  entitled  to  receive 
both  the  bill  itself  and  the  protest.  If  the  holder  do  not 
on  demand  deliver  them  up,  he  is  liable  by  the  express 
terms  of  the  Code  (r)  to  the  payer  for  honour  in  damages. 

Although  the  plaintiff  should  fiail  in  an  action  of  trover, 
or,  it  is  presumed,  in  an  action  for  damages  under  the  pro- 
vision just  referx^  to,  he  might  nevertheless  succeed  in  an 
application  to  have  the  bill  delivered  up  to  be  cancelled, 
since  the  relief  in  this  case  might  depend  upon  different 
grounds  («). 

To  restrain  ^^^  \j^]^  brings  us  to  the  third  class  of  cases  in  which 

ne^Uation  or  *'®1^®^  ^*  afforded  between  the  parties  collateral  to  their 
enforcement  rights  and  liabilities  on  the  bill.  It  is  now  established  by 
of  oontoact. 


(n)  Ord.  XLVIII.  r.  1. 

(o)  Ibid.  r.  2. 

[p)  See  Holmes  v.  Wilaon,  10 
Ad.  &  E.  611 ;  Cooper  v.  IVillomatt, 
1  C.  B.  672. 

{q)  Cooper  v.  Shspherd,  8  C.  B. 

266. 

(m)  Bttckland  ▼.  Johnson,  15 
C.  B,  145.  In  the  case  of  an 
ordinary  chattel  the  plaintiff 
(having  taken  no  steps  to  follow 
up  an  interlocntory  judgment 
signed  for  want  of  plea)  was 
allowed  to  waive  the  jndffment, 
and  to  recover  the  chattel  from 
defendant's  bond  fide  transferee 
for  value  in  a  fresh  action. 
Marston  v.  PhiUipa,  9  L.  T.,  N.  S. 
289,  bnta  "  holder  in  due  course  " 
would  probably  be  protected  from 
such  a  claim. 

(r)  Sect.  68  (6). 

(a)  In  Lisle  v.  Liddle,  3  Anstr. 
649,  the  plaintiff  insurer  gave 
promissory  notes  to  the  assured 


for  the  amount  of  the  insonnce  ; 
but  afterwards  resisted  an  action 
at  law  by  the  assured  payee,  on 
the  ground  of  fraud ;  it  was  held, 
that  his  having  established  the 
invalidity  of  the  notes  at  law  was 
no  defence  to  a  bill  in  equity  for 
their  delivery  up  and  cancella- 
tion, but  rather  a  ground  for 
allowing  the  prayer.  And,  since 
the  Juaicature  Acts,  the  verdict 
would  probably  be  followed  by 
an  order  for  their  cancellation, 
or,  if  the  proceedings  were  com- 
menced in  the  Chancery  Division 
for  the  delivery  up,  and  an  issue 
were  directed  at  law  on  the  fraud, 
and  found  for  the  plaintiff,  the 
Court,  on  return  of  the  issue  so 
found,  would  now  make  the  order. 
See  Thompson,  B.,  at  p.  650. 
See,  too,  cases  referred  to  m  notes 
to  Ryan  v.  Mackwatk,  3  Brown's 
Rep.  at  pp.  16,  17 ;  and  ante. 
Chapter  Tramsfxb,  p.  204. 
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a  long  series  of  decisions  that  the  Court  has  jurisdietion  CHAPTER 
quia  timet  to  restrain  the  indorsement,  negotiation  or  assign-  XXVI. 
ment  of  negotiable  instruments  wherever  they,  have  been 
obtained^  or  are  held  fraudulently  or  inequitably ;  the  Court 
will  also  grant  an  injunction  to  restrain  the  putting  in  suit 
of  such  bills  if  applied  to  before  they  have  passed  to  a 
holder  in  due  course. 

If  the  right  of  the  applicant  does  not  conclusively  appear, 
or  is  dependent  upon  some  issue  which  should  be  first 
determined,  or  on  some  condition  which  is  unfulfilled,  the 
order  will  be  interlocutory  or  ad  interim^  that  is,  pending 
the  trial  of  the  issue  or  the  happening  of  the  condition, 
and  is  granted  upon  the  applicant's  undertaking,  in  the 
event  of  the  injunction  being  ultimately  dissolved,  to  pay 
any  damages  (t)  which  the  Court  thinks  the  opposite  party 
may  be  entitled  to  for  the  restraint  placed  upon  him  in  the 
interval. 

If  the  right  of  the  applicant  is  clear  in  the  first  instance, 
or  there  is  no  longer  ground  for  the  order  being  delayed, 
or  where,  though  the  parties  are  in  pari  delicto,  yet  public 
policy  requires  that  the  transaction  should  be  quashed, 
e,g.,  gambling  debt(t«),  the  injunction  would  be  made 
perpetual  to  restrain  absolutely  the  indorsement,  transfer, 
negotiation,  acceptance  or  assignment,  or  putting  in  suit 
(as  the  case  might  be)  of  the  negotiable  instrument.  And 
in  such  case  if  there  is  any  danger  of  the  instrument 
passing  into  the  hands  of  a  holder  in  due  course,  and  so 
becoming  a  cause  of  action,  or  of  its  being  used  as  a  means 
of  vexatious  litigation,  the  Court  will  go  further  and  direct 
its  delivery  up  for  cancellation.  If  a  note  sued  upon  were 
shown  to  have  been  given  for  others  which  had  not  been 
surrendered,  the  Court,  in  giving  judgment  for  plaintiff, 
would  probably  order  the  others  to  be  delivered  up  for  can- 
cellation, and,  in  an  American  case,  judgment  was  suspended 
till  the  original  two  notes  were  filed  {x).  But  if  the  instru- 
ment is  void  on  the  face  of  it,  it  seems  now  established  that 
the  Court  will  not  require  its  delivery  up,  as  the  danger 
cannot  arise  (^). 

And  generally,  where  the  rules  of  judicial  equity  required, 
the  Court  would  restrain  an  action  on  the  bill,  or  the 
defendant  in  an  action  from  availing  himself  of  a  legal 
defence  (z). 

(0  Cfraham  v.  CampleU,  9  Ch.  (x)  Jtaiain  v.  Thomaa,  88  N.  C. 

D.  490  ;  Smith  v.  Day,  21  Ch.  D.  148. 

421  ;  Oriffith  v.  Blake,  68  L.  J.,  {y)  Simpson  v.  Ld,  ITovfden,  3 

Ch.  966.  My.  &  Cr.  97. 

{u)  E,  of  MilUonon  v.  Stewart,  {z)  See  Quetn  of  Portugal  y. 

8  My.  &  Cr.  18.  Ohjnn,    1   West,   268 ;  Glynn  v. 
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Though  the  jurisdiction  and  the  principles  on  which  it  is 
exercised  are  iUustrated  by  the  caBes  above  referred  to, 
certain  modifications  in  the  mode  of  its  exercise  were 
introduced  by  the  Judicature  Acts  in  1875. 

Prior  to  that  time,  though  equitable  pleas  (a)  had  been 
admitted,  and  power  to  enjoin  in  patent  (b\  and  some 
other  (c)  cases  had  been  given  to  the  Common  Law  Courts 
(but  only  after  injury  had  arisen),  the  granting  of  injunc- 
tions remained  virtually  the  exclusive  function  of  the  Court 
of  Chancery. 

But  the  Judicature  Act,  1873  (d),  fused  law  and  equity  (e) 


Scares,  8  M.  &  E.  450  ;  Hodgson 
V.  Murray,  2  Sim.  615  ;  Hood  r, 
AshUm,  1  Russ.  412;  Kitiaon  v. 
Dilwarth,  5  Price,  564;  Druiff 
v.  Lord  Parker,  L.  R.  6  Eq.  181, 
87  L.  J.,  Ch.  241  ;  Prothero  v. 
Phelps,  25  L.  J.,  Ch.  105 ;  Agra 
and  Mfuterman*8  Bank  v.  Hoff' 
man,  84  L.  J.,  Ch.  285. 

(a)  Where  the  defendant  in  an 
action  would  if  judgment  ^rere 
obtained  be  entitled  to  relief  upon 
equitable  grounds,  he  was  enabled 
by  the  Common  Law  Procedure 
Act,  1854  (17  k  18  Vict  c  125, 

B.  84),  to  plead  the  facts  which 
entitled  him  to  such  equitable  re- 
lief by  way  of  dercuce.  This  was 
the  first  step  towards  the  complete 
fusion  to  be  hereafter  noticed. 
Restrictions  were  placed  by  judi- 
cial decision  on  the  exercise  of 
this  power,  which  left  circuity  in 
many  instances  unremedied.  Such 
a  plea  was  only  allowed  where 
inal  justice  could  be  done  by  the 
Court  of  law  in  the  pending 
action.  Wodehottsev,  Parebrother, 
25  L.  J.,Q.  B.  18  ;  5E.  &B.  277  ; 
IFood  V.  Copper  Minertf  Com- 
pany, 17  C.  B.  561  ;  Clarke  v. 
Laurie,  26  L.  J.,  Exch.  88  ;  Drain 
V.  Harvey,  17  C.  B.  257  ;  but  see 
ChiUon  V.  Charrington,  24  L.  J., 

C.  P.  158.  And  a  defendant 
having  so  pleaded  was  not  pre- 
cluded from  resorting  to  a  Court 
of  equity.  JSvafis  v.  Bremridge, 
2  Jur.,  New  Series,  184  ;  25 
L.  J.,  Ch.  384 ;  Prolhero  v. 
PJulps,  25  L.  J.,  Ch.  105.  But 
see  Terrell  v.  Higgs^  26  L.  J., 
Ch.  837. 


(6)  15  &  16  Vict  c.  88,  s.  42. 

(c)  17  k  18  Vict,  c  125,  ss.  79 
—82  ;  amended  by  C.  L.  P.  Act, 
1860,  ss.  32,  83. 

{d)  86  k  87  Vict  c.  66,  s.  16. 

{e)  Sect  24,  sub-s.  1,  provides 
for  the  giving  effect  by  the  High 
Court  and  (-onrt  of  Appeal  to 
every  equitable  claim  or  relief 
by  a  plaintiff  or  petitioner,  and 
sub-s.  2  for  the  like  iu  respect  of 
equitable  relief  claimed  oy  de- 
fendants. And  under  this  sub- 
section any  Division  will  give 
effect  to  such  equitable  grounds, 
at  least  so  far  as  to  allow  them  as 
a  defence  to  the  action  {Mostyn  v. 
West  Jfostyn  Coal  Co.,  45  L.  J., 
C.  P  401  ;  1  C.  P.  D.  145).  or, 
if  it  be  a  division  other  than  the 
Chancery  Division,  transfer  the 
action  to  the  Chancery  Division 
under  Ord.  LI.  r.  2.  HoUoway 
V.  York,  2  Ex.  D.  838  C.  A.  ; 
Hillman  v.  Mayhew,  1  Ex.  D. 
182.  And  trauder  was  refused, 
though  rectification  daimed,  in 
Story  V.  Waddle,  4  Q.  B.  D.  289. 
See,  too.  Standard  Discount  Co.  v. 
Barton,  87  L.  T.  581  ;  Mos^  v. 
West  Mostyn  Coal  Co.,  1  C.  P.  D. 
145 ;  Clemmts  v.  Morris,  W.  N. 
1878,  p.  4.  See,  also,  Hughes  v. 
Metropolitan  BaUwaty,  1  C.  P.  D. 
120,  181,  C.  A.  ;  Eyre  v.  Hugh^, 
2  Ch.  D.  148  ;  MarshaU  v.  Mar- 
shall, 5  P.  D.  19. 

Equitable  relief  by  counter- 
claim can  now,  in  like  manner, 
be  given  if  properly  claimed  on  the 
pleadings,  and  as  to  third  parties 
if  proper  notice  be  given.  Jud. 
Act,  1878, 8.  24,  Bub-8.  8  ;  and  all 
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and  vested  in  the  High  Court  the  whole  jurisdiction  of  the   CHAPTER 
Court  of  Chancery,  including  therefore  the  power  to  grant      XXVI. 
interim,  interlocutory  and  perpetual  injunctions  (/). 

Circuity  and  multiplicity  are,  in  future,  to  be  avoided,  Defence  in 
and  the  Court  which  has  seisin  of  the  action  will,  irrespec-  lie^  of  injunc- 
tive of  the  division  in  which  it  has  been  commenced,  so  fiur  **^°' 
as  practicable,   give  effect    to    all    claims    and  defences, 
including,  in  the  latter  term,  those  equitable  grounds  of 
interference  upon  which  formerly  the   action   could   have 
been    restrained    by   injunction.      But   it   is   still   in  the 
power  of  the  Court  in  which  the  action  is  pending,  where 
necessary,  upon  motion  in  a  summary  way,  to  order  a  stay 
of  proceedings  {g). 


equities  appearing  incidentally  in 
the  course  of  the  case  shall  be 
duly  recognized  as  completely  as 
ill  a  Court  of  eiiuity  before  the  Act. 
Ibid,  sub-s.  4.  And  the  objec- 
tionable process  of  staying  pro- 
ceeding in  one  superior  Court  b}' 
prohibition  or  injunction  issuing 
from  another  is  abolished,  and 
e^ery  matter  of  equity  on  which 
such  an  injunction  might  for- 
merly have  been  obtained,  either 
unconditionally  or  on  any  terms 
or  conditions,  may  be  relied  on 
by  way  of  defence.  Ibid,  sub-s.  5. 
And,  so  far  as  possible,  all  mat- 
ters in  controversy  between  the 
parties  are  to  be  completely  and 
finally  determined,  and  all  multi- 
plicity of  legal  proceedings  con- 
cerning such  matter  avoided. 
Ibid,  sub-s.  7.  And,  generally, 
wherever  there  is  a  conflict  or 
variance  between  the  rules  of 
equity  and  those  of  common  law 
as  to  the  same  matter,  the  rules 
of  equity  are  to  prevail.  It  must 
be  remembered,  however,  that 
this  relates  only  to  matters  of 
substantive  law.  In  matters  of 
procedure,  convenience  is  the 
guide.  Ntwhiggin-by-ihe'Sea  Oas 
Co.  V.  Armstrong^  49  L.  J.,  Ch. 
231  ;  13  Ch.  D.  810,  C.  A. 

(/)  But  with  renpect  to  inter- 
locutory injunctions,  it  is  enacted 
(36  k  37  Vict.  c.  66,  s.  25,  sub-s. 
(8) ),  that  an  injunction  may  be 
granted  by  an  interlocutory  order 
in  all  cases  in  which,  and  upon 

B.BLIB. 


such  terms  or  conditions  (if  any), 
as  the  Court  shall  think  just  and 
fit.  And  the  discretion  given  by 
this  sub-section  must  of  course  be 
exercised  with  due  regard  to  the 
principles  ah'eady  estoblished  in 
the  Courts  whose  jurisdiction  is 
vested  in  the  High  Court  See 
Oaskin  v.  Bell,  13  Ch.  D.  824. 

The  application  is  not  generally 
made  ex  parte  (Ord.  LII.  r.  4) 
under  this  sub-section,  but  it  may 
be  so  made  if  injury  is  imminent. 
Meluish  v.  Melton,  24  W.  R.  679  ; 
Henning  v.  Bohmann,  W.  N.  1877, 
p.  14.  Where  there  is  no  im- 
mediate urgency  the  application 
should  be  made  on  notice,  and 
the  matter  being  then  fairly  ar- 
gued, can  by  consent  be  treated 
as  conclusive  of  the  question  in 
the  action,  and  a  final  injunction 
taken  in  tiie  first  instance.  AalaU 
V.  Corporation  of  Southampton,  16 
Ch.  D.  143  ;  60  L.  J.,  Ch.  201. 

(g)  Jud.  Act,  1873,  s.  24,  sub-s. 
5.     As  to  the  power  of  the  County 
Court  in  giving  effect  to  equitable 
claims  and  deduces,  and  granting 
summary   relief,   see   Jud.    Act, 
1873,  s.  89,  which  has  been  held 
to  extend  to  the  granting  of  an 
injunction  {Martin  v.  Bannister, 
4  Q.  B.  D.  491) ;  and  the  language 
would  seem  wide  enough  to  include 
the  other  forms  of  Incidental  relief 
obtainable  in  the  High  Court.    See 
also  C.  C.  R.  1889,  Ord.  XXII.  r. 
12.  Whatever  order  it  has  power  to 
make,  whether  interlocutory    or 

I)  D 
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OHArTEB        We  have  already  noticed  the  liability  of  a  banker  to  his 
XXYI.       customer  for  improperly  refusing  to  honour  the  latter's 
cheques  (h\  and  to  the  rightful  owner  of  a  crossed  cheque 


ai^hiff^  ouTof  ^^^  P^yi^g  ^^  ^^  disregard  of  the  crossing  (i),  the  equitable 
ft  bill.  distribution  of  loss  on  an  over-held  cheque  when  the  bank 

fails  in  the  interim,  the  holder  proving  instead  of  the 
drawer  (j\  and  the  effect  as  an  assignment  in  Scotland  of 
presentment  to  the  drawee  having  funds  available  of  a  bill 
or  cheque,  the  holder  then  presumably  being  able  to 
compel  payment  {k\  and  the  power  to  require  a  duplicate  of 
a  lost  bill. 


Transfer  by 
delivery. 


By  Code,  s.  58,  a  transferor  by  delivery  of  a  bill  or  note 
warrants  to  his  immediate  transferee,  being  a  holder  for 
value,  that  the  bill  is  what  it  purports  to  be,  that  he  has  a 
right  to  transfer  it,  and  that  at  the  time  of  the  transfer  he 
is  not  aware  of  any  fact  which  renders  it  valueless  {I), 

So  that  an  action  for  breach  of  the  warranty  in  respect 
of  all  or  any  of  these  particulars  will  lie  at  the  suit  of  the 
transferee. 


Action  on  the      And  lastly,  before  passing  to  action  on  the  bill  we  must 

conBideration.  remember  that  when  a  bill  is  dishonoured  the  owner  has  his 

option  to  sue  on  the  bill  or  on  the  consideration,  except 

as  previously  noticed  in  the  case  of  transferor  by  delivery, 


final,  it  can  enforce  by  committal 
by  virtue  of  the  above  section  89 
of  the  Jud.  Act,  1873.  Richards 
V.  Culieme,  7  Q.  B.  D.  623. 

(h)  Ante,  p.  19. 

(t)  Ante,  p.  80  ;  Code,  8.  79  (2). 

(j)  Ante,  p.  19 ;  Code,  s.  74. 

(it)  Code,  8.  58  (2). 

{I)  See  Oompertz  v.  BartUU, 
28  li.  J.,  Ex.  68.  Although  the 
transfer  by  delivery  of  a  bill  for 
valne  resembles  to  some  extent  a 
sale,  yet,  as  pointed  out  (ante,  p. 
181),  a  greater  liabilitv  attaches 
to  a  transferor  under  tne  section 
cited  in  the  text  than  to  the  seller 
of  a  bill.  As  to  the  thing  sold 
being  what  it  purports  to  be,  there 
is  no  such  general  liability  as  here 
declared  to  exist  in  the  case  of  bills 
of  exchuige  transferred  by  delivery 
and  negotiated  by  the  transferor. 
On  the  contrary,  **  eavecU  emptor  " 
ia  the  rule,  thoufh  subiect  to  ex- 
ceptions arising  nom  the  precise 
position  of  the  parties   towards 


each  other  and  the  subject-matter. 
Jones  V.  Just,  L.  K.,  3  Q.  R  197. 
Where  the  fact  that  the  article 
exchanged  for  value  is  valueless  is 
known  to  the  vendor  or  transferor 
at  the  time  of  sale  or  transfer,  the 
suppression  is  sufficient  to  make 
all  that  is  disclosed  a  misrepre- 
seutation  and  a  fraud.  And  in 
America  the  doctrine  applicable 
ill  such  case  to  bills  and  notes, 
whether  sold  or  transferred  (see 
ante,  n.  185),  has  been  expressly 
applied  to  goods  sold.  Paddock  v. 
Sirobridgt,  29  Venn.  470.  But, 
generally,  in  the  case  of  sale  of 
goods,  to  hold  the  vendor  respon- 
sible for  a  defect  which  to  his 
knowledge  rendered  the  goods  leas 
valuable  than  he  knew  the  vendee 
thought  them,  it  would  be  neces- 
sary to  show  something  amount- 
ing to  a  positive  misrepresenta- 
tion. Smith  V.  Hughes.  L.  R.,  6 
Q.  B.  597. 
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who  Is  not  generally  liable  on  either  {ante,  pp.  181,  182).  CHAPTER 
But  it  is  advisable  to  sue  on  the  bill ;  first,  because  it  XXVI. 
reduces  the  debt  to  a  certainty ;  secondly,  because  less 
evidence  is  necessary  ;  thirdly,  because  in  an  action  on  the 
bill  proof  of  payment  of  the  bUl  lies  on  the  defendant ;  but 
in  an  action  on  the  consideration  only,  if  the  defendant 
show  that  a  bill  was  given,  the  plaintiff  must  prove  that  the 
bill  was  not  paid  (m). 

The  safest  course  is  to  sue  upon  both  (n) ;  as  might  have 
been  done  formerly  (o). 

And  this  brings   us  to  action  on  the  bill,  which  may  n. 

he  either  in  the  High  Court  or  in  the  County  Court.     The  action  on 
principles  which  apply  to  the  proceedings  in  the  High  Court  «^«^^^^  ^* 
are  for  the  most  part  common  to  an  action  in  the  inferior  ,    „l . 
Court,  in  respect,  for  instance,  of  the  right  to  sue,  the  lia-  court^r 
bility  to  be  sued,  the  joinder  of  plaintiffs,  defendants  and  Coanty 
third   parties,   and   joinder  of  causes  of  action.      By  the  Court. 
County  Court  Rules,  1889,  the  County  Court  procedure  has 
been  closely  assimilated  to  that  under  the  Supreme  Court 
Rules,  1883. 

The  subject  of  action  will,  therefore,  in  the  text  be  con«  DlTision  of 
sidered  primarily  in  reference  to  the  High  Court,  and  under  *he  subject, 
the  following  heads: — Parties— Causes  of  Action — Venue — 
Procedure,  Summary  and  Ordinary — Pleading— Consolida- 
tion of  Actions — Trial — Evidence — Damages  (including 
interest,  re-exchange  and  costs  recovered)— Costs— Judgment 
— Execution. 

And  where  any  matters  affecting  peculiarly  the  County 
Court  seem  to  require  notice,  as,  for  instance,  the  survival 
in  that  tribunal  of  the  summary  procedure  under  the  Bills 
of  Exchange  Act,  1855,  reference  will  be  made  thereto  in 
the  notes. 

The  subjects  of  limitations  and  lost  bill  it  has  been 
thought  desirable  to  treat  in  separate  chapters. 

The  holder  of  the  biU  at  the  time  of  action  brought,  t.^.,  who  mat 
the  person  who  is  then  entitled  to  receive  its  contents,  is  the  sue. 
only  person  who  can  then  sue  on  it  {p). 

(m)  Hehden  v.  HartsUtk,  4  Esp.  and  see  Jungbluth  v.  Way,  25  L. 

46  ;  Bii^  y.  Bawey  M.  k  S.  862.  J.,  Ezch.  257  ;  1  H.  &  K.  71. 

(n)  See  post,  joinder  of  causes  AndihougjkkmPaumaly.Ferraud, 

of  action.  6  B.  &  C.  489  under  special  <ar- 

(o)  Bydsr  v.  Ellis,  8  G.  &  P.  oumstances  an  indorser,  who  had 

357.  hcen  compelled  by  action  to  pay 

(p)  Emmett  r.  Tottenham,  8  Ex.  402.  on  account,  was  held  entiUed 

884 ;  OUl  V.  Lord  Chesterfield,  ib. ;  to  recover  it  against  the  acceptor ; 
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It  is  a  good  defence,  that  at  the  time  of  action  commenced 
the  bill  was  outstanding  in  the  hands  of  an  indorsee.  But 
if  such  indorsee  held  the  bill  as  an  agent  or  trustee  for 
the  plaintiff,  the  plaintiff  may  sue,  though  not  in  actual 
possession  of  the  bill  (q)j  even  though  the  agent's  autho- 
rity depend  on  a  ratification  after  action  brought  (r). 
An  indorser  who  pays  an  indorsee  has  no  right  to  sue  a 
prior  party  in  the  name  of  the  indorsee  without  his  con- 
sent, and  the  Court  has  allowed  the  defendant,  as  well  as 
the  indorsee,  whose  name  has  been  usurped,  to  raise  the 
objection  («). 

Primd  facie  any  person  may  sue  in  his  or  her  own  right 
on  a  bill. 

But  an  outlaw  (<)  or  an  alien,  whose  country  is  actually 
at  war  with  the  Queen  (tt),  or  a  felon,  is  absolutely  incapa- 
citated from  suing  in  this  country.  A  representative  is, 
however,  now  provided  for  felons  (x). 

An  infant  sues  by  his  next  friend  (y). 

A  lunatic  by  his  committee,  or,  if  not  so  found  on  com- 
mission, by  next  friend  (2). 

A  married  woman,  having  separate  property  and  con- 
tracting with  respect  thereto,  may  now  sue  as  completely  as 
a  feme  sole  (a). 

And  where  the  person  who  would  otherwise  be  the  holder 
has  died  (1)  leaving  a  will,  or  (2)  intestate,  or  (3)  is  bank- 
rupt, or  (4)  convicted  of  felony,  or  (5)  is  an  execution  debtor, 
and  the  bill  has  been  seized  in  execution  ;  in  such  case  (1) 
his  executor,  or  (2)  administrator,  or  (3)  trustee  in  bank- 
ruptcy, or  (4)  curator  ad  interim  or  administrator,  or  (5)  the 
sheriff  or  other  proper  officer,  may  sue  upon  the  bill  in  his 
own  name  though  in  his  representative  capacity. 


JoiNDBBOp        By  R.  S.  C.  1883,  Ord.  XVI.  r.  1,  subject  to  costs,  "all 

PLAINTIFFS,    persons  may  be  joined  as  plaintiffs  in  whom  the  right  to 

any  relief  claimed  is   alleged    to  exist,    whether   jointly, 

severally  or  in  the  alternative"  and  (Id.  r.  11)  no  cause 


yet  this  was  not  in  an  action  on 
the  bill,  but  as  mouey  paid  to 
defendant's  nse. 

(9)  SUmes  v.  BuU,  2  C.  &  M. 
416  ;  2  Dowl.  P.  C.  835 ;  Dahba 
V.  Humphries^  10  Bing.  446 ;  1 
Scott,  325  ;  4  Moore  k  S.  285  ; 
Ancona  r.  Marks,  7  H.  &  N.  686  ; 
NcUional  SavingsBank  v.  Tranahf 
L.  R.,  2  C.  P.  656  ;  86  L.  J.  260. 

(r)  Anetma  v.  Marks,  nbi 
supra. 


(«)  Coleman  v.  Bredman,  7  C. 
B.  871  ;  but  see  Doe  d.  Vine  v. 
Figgins,  8  Taunt.  440 

(0  Walker  v.  Thellusstm,  1  D., 
N.  S.  678, 

{u)  Ahiiums  v.  Nigreu,  4  E.  & 
B.  217. 

(«)  83  k  84  Vict.  c.  23. 

(y)  Ord.  XVI.  rr.  16,  20,  21. 

(«)  Id.  rr.  17,  20. 

(a)  Id.  r.  16,  and  46  k  46  Vict, 
c.  75,  a.  1  (2). 
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or  matter  is  to  be  defeated  by  reason  of  misjoinder  or  non-   CHAWBK 
joinder  of  parties,  the  Court  having  full  power  to  amend 
on  terms  (Id.  r.  11),  either  on  summons  before  trial  or  at 
trial,  in  a  summary  manner  (Id.  r.  12)  (6). 

Corporations  aggregate  must  sue  and  be  sued  in  their  Corporations 
corporate  name,  since  the  corporation  is  in  law  a  different  aggr^g*^' 
entity  from  the  individuals  composing  it  (c). 

Companies  are  sometimes  empowered  to  sue  and  be  sued  Public  officer 
by  their  public  officer  (d). 

Official  liquidators  may  bring  or  defend  any  action  in  the  Liquidators, 
name  or  on  behalf  of  the  company  with  the  sanction  of  the 
Court  («).      Voluntary  liquidators  may  do  so  without  such 
sanction  (/). 

Partnerships  and  firms  not  incorporated  are  now  permitted  Partnerships 
to  sue  in  the  name  of  the  partnership  or  firm.     But  the  *^^  firms, 
defendant  can  obtain  the  names  of  the  members  at  the  time 
when  the  cause  of  action  accrued,  by  an  application  {g), 

Primd  facie  any  person  may  be  sued,  and  outlaws,  aliens  who  mat  be 
whose  nation  is  at  war  with  the  Queen,  ttnd  felons  are  not  sued. 
exempt  from  this  liability  though  deprived  of  the  right  to  O^^^iaws, 
sue.     Prior  to  33  &  34  Vict  a  23,  however,  the  conviction  ^'^'  ^®^''°" 
of  a  felon  worked  a  forfeiture  of  his  property,  and  there 
was  no  object  in  suing  him.     That  act  abolished  forfeiture 
of  property  for  felony,  and  at  the  same  time  provided  for 
its  custody  and  control  by  a  representative  during  sentence, 
and  gave  a  right  to  sue  that  representative. 


Though  an  infant  may  be  sued  and  will,  under  certain  Infant 
circumstances  (h),  be  held  liable  on  his  contracts,  yet  this  ^^]*^^^. 
liability  does  not  extend  to  bills  of  exchange  (t). 


sued  on  bill. 


(ft)  As  to  County  Courts,  see 
C.  C.  Rules,  1889,  Ord.  III.  r.  1, 
and  Ord.  XIV. 

(c)  In  re  Hodges,  L.  R,  8  Ch. 
Ap.  204;  Pilbrow  v.  PUbrow's 
Atmospheric  Ry,  O).,  8  C.  B.  730. 
R.  S.  C.  1883,  Ord.  IX.  r.  8, 
Comp.  Act,  1862,  s.  62. 

{d)  As  to  these  companies,  see 
Lindley,  L.J.,  on  Company  Law, 
5th  ed.,  pp.  265,  561.  McDowell 
T.  Doyle,  7  Ir.  Com.  Law  Rep. 
598. 

{e)  Companies  Act,  1862,  s.  95. 

(/)  Id.,    s.  133  (7),   Lindley, 


L.J.,  Company  Law,  5th  ed., 
p.  880,  note  (a). 

(g)  Ord.  XVI.  r.  14,  R.  S.  C. 
1888  ;  and  Ord.  III.  rr.  13-14, 
C.  C.  Rules,  1889. 

(h)  See  capacity  of  parties, 
ante,  p.  65. 

(i)  In  Belfast  Bank  v.  Dohcriy^ 
ante,  p.  67,  note  {k),  O'Brien  and 
Fitzgerald,  JJ.,  thought  it  might 
be  a  material  allegation  to  the 
defence  to  aver  that  the  original 
bill  was  not  for  necessaries.  In 
Baleman  v.  Kingston,  6  L.  R. 
(Ir.),    328,    Lawson,    J.,    while 
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A  lunatic  may  be  sued. 

Service  of  the  writ  on  his  committee  or  on  the  person 
with  whom  he  resides,  or  under  whose  care  he  is,  will  be 
sufficient,  imless  the  Court  or  judge  otherwise  orders  (J). 

A  lunatic  appears  personally  or  by  attorney,  but  defends 
by  his  committee  or  guardian  ad  litem,  and  the  plaintiff  may, 
if  necesEary,  apply  to  have  the  guardian  appointed  (k). 

Since  January  1,  1883,  a  married  woman  may  be  sued  as 
if  she  were  a  feme  sole,  upon  contracts  in  respect  of  and  to 
the  extent  of  her  separate  estate,  without  joinder  of  her 
husband  as  defendant  (/). 

And  when  the  person  who  would  otherwise  be  the 
defendant  is  (1)  dead,  leaving  a  will,  or  (2)  intestate,  or 
(3)  convicted  of  felony,  in  such  case  (1)  his  executor  or  (2) 
administrator,  or  (3)  curator  ad  interim,  or  administrator, 
may  be  sued  in  his  own  name,  but  in  his  representative 
capacity. 


joiNDEBOF  By  R.  S.  C.  1883,  Ord.  XVI.  r.  4,  all  persons  may  be 
DEFENDAHTS.  joined  as  defendants  against  whom  the  right  to  any  relief 
is  alleged  to  exist,  whether  jointly,  severally  or  in  the 
alternative,  and  judgment  given  against  such  one  or  more 
of  the  defendants  as  may  be  found  liable  accordingly,  and 
without  amendment.  But  a  substantial,  not  a  mere  tech- 
nical, satisfaction  of  the  debt  by  any  one  will  discharge  all 
subsequent  parties  (m). 

By  r.  5  of  the  same  Oixier,  it  is  not  necessary  that  each 
defendant  should  be  interested  as  to  all  the  relief  prayed 
for ;  and  by  r.  6,  the  plaintiff  may,  at  his  option,  join  as 
parties  to  the  same  action  all  or  any  of  the  parties  sever- 
ally, or  jointly  and  severally,  liable  on  any  one  contract, 
including  parties  to  bills  of  exchange  and  promissory 
note ;  while  r.  7  provides  for  joinder  of  several  defendants 


holding  void  a  bill  given  for  a 
loan  to  be  laid  out  in  necessaries, 
considered  there  might  be  lia- 
bilitj'  on  a  bill  or  note  given  for 
necessaries  preiioiisly  supplied. 
But  see  Code,  s.  22  (2) ;  and  it 
has  now  been  laid  down  by  the 
Court  of  Appeal  that  a  bill  given 
in  payment  for  necessaries  is  not 
a  contract  for  necessaries,  and  that 
an  infant  is  absolutely  incapable 
of  contracting  by  bill,  his  only 
liability,  if  any,  being  upon  the 
consideration.  In  re  SaJtykoff, 
0.  A.  Jan.  16,  1891. 
(;*)  Ord.  IX.  r.  6, 


{k)  Dan.  Ch.  Pr. 

(0  Ord.  XVI.  r.  16  ;  45  &  46 
Vict.  c.  76,  8. 1  (2).  See  further. 
Id.  (3),  (4),  and  Capacity  of 
Parties,  ante,  p.  75.  And  as  to 
proceedings  under  Ord.  XIV., 
see  Ortner  v.  Fitsgibbon,  50  L.  J. . 
Ch.  17  ;  Durravt  r.  HickcUs,  L. 
R.,  8  Q.  B.  D.  178 ;  Gunstm  v. 
Maynard^  L.  T.,  June  9,  1883, 
p.  102. 

(m)  See  post, pp.  446, 448 ;  Wind'' 
ham  v.  Wither,  1  Stra.  515 ;  Ex 
parte  Wildman,  2  Ves.  sen.  p. 
115. 
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in  cases  of  doubt.    And  r.  11  affords  security  against  mis-    CHAPTER 
carriage  of  justice  by  reason  of  nonjoinder  or  misjoinder  of      ^^^^1' 
defendants. 

Formerly,  if  a  party  were  liable  on  a  bill  in  two  or  more  Where  defon- 
capaoltiesy  he  might  be  the  object  of  several  actions  on  the ^^^  ]}u^^^ *° 
same  biU  at  the  suit  of  the  same  plaintiff.     Thus,  where  a  ^'^pacity 
party    was  sued  jointly   with   others,  as  a   drawer,   and  on  same  bill, 
separately  as  the  acceptor,  of  a  bill,  the  Court,  considering 
him  liable  in  the  two  characters,  and  the  plaintiff  entitled 
to  both  remedies  which  could  not  be  comprised  in  the  same 
declaration,  refused  to  stay  the  proceedings  in  either  as 
Texatious  (n). 

Under  the  above-mentioned  rules  as  to  parties,  and  the 
rules  hereafter  to  be  mentioned  as  to  joinder  of  causes  of 
action,  one  action  would  probably  be  deemed  sufficient  now 
to  adjust  the  right  of  the  parties. 

Corporations  aggregate,  partnerships  and  firms  are  in  the  Oorporatioii8| 
same  position  mtUatis  mutandis  as  to  being  sued  as  they  are  partnerships 
in  respect  of  suing  (o).  '^^  ^^' 

We  have  seen  that  the  plaintiff  may,  at  his  option,  join,  third 
as  defendants,  all  or  any  of  the  parties  liable  to  him  on  a  parties. 
bill  or  note.  But  even  if  he  should  not  avail  himself  of 
this  power  in  respect  of  some  party  to  the  bill  who,  though 
liable  to  the  plaintiff  as  a  principaJ,  is  liable  to  one  of  the 
defendants  as  co-surety  for  contribution,  it  may  be  desirable 
for  such  defendant  to  claim  his  remedy  over  against  his 
co-surety  on  the  bill,  and  so  if  the  contract  of  suretyship 
arises  collaterally  to  the  bill  {p), '  And  so,  too,  a  person 
whether  liable  to  the  plaintiff  as  a  principal  on  the  bill  (7), 
or  a  stranger  to  the  bill  (r),  may  nevertheless  be  liable  to  a 
defendant  for  the  whole  amount  which  he  may  have  to  pay 
on  the  bill,  by  reason  of  a  contract  to  indemnify  such 
defendant  as  between  themselves. 

In  each  of  these  cases,  there  was,  prior  to  the  Judicature 


(n)  Wise  v.  Protcse,  9  Price, 
393 

(0)  Ante,  pp.  76,  406.  The 
prudent  course  seems  to  be  to 
sue  the  partners  nominatim  if 
their  names  are  known ;  if  not, 
to  sue  the  firm  and  apply  under 
Ord.  XVI.  r.  14,  for  disclosure 
of  their  names,  and  then  amend 
the  writ  by  inserting  the  names. 
See  Mwister  v.  Cox,  10  App.  Gas. 


680  ;  55  L.  J.,  Q.  B.  108. 

(p)  BriUain  v.  Lloyd,  14  M.  Jc 
W.  762  ;  Lewis  v.  Campbell,  8  C. 

B.  541 ;  Meunolds  v.  Wheeler,  10 

C.  B.,  N.  S.  561 ;  30  L.  J.,  C.  P. 
S50. 

{q)  Balaon  t.  King,  28  L.  J., 
Ex.  827  ;  4  H.  &  N.  789. 

(r)  Wilder  t.  Jhtdlow,  L.  R., 
19  £q.  198. 
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CHAPTER  Acts,  no  less  circuitouH  method  for  the  original  defendant 
XXVI.       than  that  of  bringing  a  separate  action  against  the  person 

- from    whom    he  claimed  contribution   or   indemnity.      A 

surety  sued  may  now,  however,  by  proper  notice  and  other 
steps  bring  his  co-surety  to  the  trial  as  a  third  party,  and 
complete  justice  may  be  done  by  one  hearing  and  one 
judgment,  giving  effect  to  the  rights  of  all  parties.  And 
BO  if  the  acceptor  of  a  bill  accepted  for  accommodation  of 
the  drawer  shoidd  be  sued  by  the  holder  in  due  course,  he 
may  l)e  saved  the  circuity  of  suing  the  drawer  against  whom 
he  has  a  claim  for  indemnity  by  making  him  a  third  party 
to  the  original  action,  and  judgment  may  be  given  for  the 
plaintiff  against  the  defendant,  and  for  the  defendant  against 
the  third  party  («).  But  the  plaintiff  is  not  to  be  embar- 
rassed in  his  trial  by  the  introduction  of  complicated  issues 
between  the  defendant  and  a  third  party,  and  therefore 
the  power  is  to  be  exercised  subject  to  the  discretion  of  the 
Court  (0- 


Fourth 
party. 


JOIVDEB  OF 
CAUSES  OF 
AGTIOK. 


Though,  if  no  such  inconvenience  is  to  be  apprehended, 
the  Court  will,  to  avoid  circuity,  permit  the  third  party  to 
bring  in  yet  another  against  whom  he  claims  contribution  or 
indemnity  (i<). 

As  to  joinder  of  causes  of  action,  we  have  already 
seen  {v)  that  where  a  bill  is  dishonoured  the  owner  has  the 
option,  and  may  deem  it  desirable,  to  sue  upon  the  con- 
sideration as  well  as  upon  the  bill. 

In  the  Rules  of  Supreme  Court,  1875,  a  form  was  pro- 


{8)  See  Ord.  XYI.  rr.  48  et 
seq.  It  is  to  be  observed,  that 
the  scope  of  the  third  party  pro- 
cedure  was  materially  contractcMcl 
under  the  Rules  of  the  Supreme 
Court,  1883.  Under  the  wide 
terms  of  sect.  24,  Rub-s.  3  of  the 
Jud.  Act,  1873,  the  Rules  of  1875 
were  so  drawn  as  to  admit  of  any 
person  being  made  a  third  party 
nffainst  whom  the  defendant 
claimed  contribution  or  indem- 
nity, or  any  other  remedy  or  re- 
lief over,  or  where  there  was  any 
question  in  the  action  which  it 
appeared  desirable  to  settle,  not 
only  as  between  the  plaintiff  and 
defendant,  but  as  between  tiie 
defendant  and  a  third  party.  By 
the  present  Rules,  the  right  ia 


restricted  to  contribution  and  in- 
demnity. But  whereas  under  the 
former  Rules  a  mere  decision  of 
the  controverted  point  was  ob- 
tained, so  far  as  the  third  party 
was  concerned,  power  is  now 
given  in  the  cases  to  which  the 
procedure  is  restricted  to  give 
judgment,  for  the  defendant 
against  the  third  party,  in  the 
original  action. 

With  respect  to  County  Courts, 
see  sect  89  of  Jud.  Act,  1873, 
and  C.  C.  R.  1889,  Ord.  XI. 

(0  Wye  Valley  RaiL  Co.  v. 
Hawea,  16  Ch.  D.  489. 

(u)  WUham  v.  Vane,  49  L.  J., 
Ch.  242. 

(v)  Aute,  p.  402. 
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vided  (w)  for  a  Btaiement  of  claim  on  the  bill,  and  also  on   CHAPTER 
the  consideration.  XXVL 

But  while  under  the  rules  of  1883,  any  such  form  would  ' 

now  be  bad  for  prolixity,  and  it  is  required  (x)  that  in 
actions  on  bills  of  exchange,  the  Forms  in  Appendix  C, 
Sect  4,  shall  be  imitated,  yet  a  claim  **  on  the  consideration 
as  a  substantiye  ground  of  claim"  is  expressly  recog- 
nized in  Ord.  XIX.,  r.  25,  and  it  is  conceived,  there 
is  nothing  to  prevent  a  claim  on  the  consideration  being 
joined  (with  appropriate  brevity)  to  the  claim  on  the 
bill,  and  if  the  claim  on  the  consideration  is  a  liqui- 
dated demand,  represented  by  the  sum  claimable  on 
the  bill,  it  could  be  joined  in  the  special  indorsement 
under  Ord.  III.,  and  the  summary  process  under  Ord.  XI Y. 
followed. 

And  though,  under  the  Bills  of  Exchange  Act,  1855,  no 
other  claims  but  those  on  the  bill  and  the  consideration 
could  be  joined,  yet,  in  the  summary  procedure^  under 
Ords.  III.  and  XIY.,  which  now,  in  the  High  Court, 
supersedes  that  under  the  Bills  of  Exchange  Act,  1855, 
there  is  no  such  restriction.  So  that,  at  present,  any  other 
demands,  if  they  be  liquidated,  may  be  joined,  and  re- 
covered by  the  same  summary  process,  unless  leave  is 
given  to  defend  as  hereafter  mentioned.  For,  under  the 
Supreme  Court  Rules  (y),  the  plaintiff  has  the  widest 
latitude  in  joining  causes  of  action,  subject,  if  he  wishes 
to  proceed  summarily,  to  their  being  liquidated  de- 
mands, and  in  all  cases  to  the  discretion  of  the  Court 
as  to  whether  they  can  conveniently  be  tried  or  dis- 
posed of  together  {z),  and  to  certain  considerations  of 
convenience  turning  chiefly  upon  the  particular  class  of 
persons  concerned  (a). 

The  venue  in  actions  on  specialties,  bills  and  notes,  was  venue. 
transitory,  independent  of  the  Judicature  Acts  and  Rules, 
though  subject  to  change,  on  special  grounds,  by  the 
Court  (&).  But  now  all  venues  are  transitory,  except  where 
otherwise  provided  by  statute ;  and  unless  otherwise 
ordered  by  the  Court  or  judge,  the  case  will  be  tried  in  the 
county  or  place  named  by  the  plaintiff  in  the  statement  of 
claim  or  special  indorsement,  or  where  no  statement  of 
claim  is  delivered  or  required,  in  a  notice  to  be  served  on  the 
defendant  (c). 

(w)  Appendix  C,  Fonn  No.  7.  (a)  Ibid.  rr.  2 — 6. 

{x)  Ord.  XIX.  r.  5.  (6)  Tidd*8  Practice,  604;  JliancUl 

(y)  Ord.  XVIII.  r.  1.  v.  Steele,  8  M.  &  W.  640. 

(2)  Ibid.  (c)  Ord.  XXXVI.  r.  1.     As  to 
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The  sole  summary  procedure  now  in  force  in  the  High 
Court  as  well  for  bills  of  exchange  as  other  liquidated 
demands  is  under  Ords.  III.  and  XIV.  It  is  a  development 
of  the  system  found  so  efficacious  for  enforcing  negotiable 
instruments  under  Sir  Henry  Keating's  Act,  the  Bills  of 
Exchange  Act,  1855  ;  which  was  itself  a  modification  of  the 
summary  procedure  introduced  a  short  time  before  by  the 
C.  L.  P.  Act,  1852,  for  recovering  ascertained  money 
demands. 

The  various  steps  by  which  the  present  procedure  has 
been  arrived  at  are  of  historical  interest,  and  a  short  account 
will  be  found  in  the  note  (cQ,  as  well  as  an  outline  of  the 


County  Court  Tenue,  the  rule  is 
that  the  defendant  is  to  be  sued 
in  the  Court  within  the  jurisdic- 
tion of  which  he  lives  or  carries 
on  business,  thouf^h  by  leave  the 
plaint  may  be  entered  in  any 
other  Court,  within  tlie  jurisdic- 
tion of  which  any  material  part 
of  the  cause  of  action  arose,  such 
as  the  accei>tance,  drawing,  in- 
dorsement, deliveryof  any  of  these, 
the  dishonour,  or  the  receipt  of 
notice  of  dishonour  (C.  C.  Act, 
1888,  61  &  52  Vict.  c.  43,  s.  74). 

In  the  Metropolitan  County 
Courts,  if  both  plaintiil'  and 
defendant  live  or  carry  on  busi- 
ness within  the  area,  the  plaint 
may  be  entered  where  either  of 
them  live  or  carry  on  business. 

In  the  Mayor's  Court,  which  is 
a  Court  of  inferior  jurisdiction 
{Mayor  of  London  v.  Cox,  L.  R, 
2  H.  L.  239),  the  whole  cause  of 
action  must  arise  within  the  juris- 
diction {Banquc  de  Credit  v.  I)e 
Oas,  L.  B.,  6  C.  P.  142  ;  JVirth 
v.  Austin,  L.  R.,  10  C.  P.  689). 

(rf)  The  C.  L.  P.  Act,  1862, 
among  other  important  reforms, 
provided  (sect.  25)  that  a  writ 
i'or  debt  or  liquidated  demand, 
arising  upon  a  contract,  might, 
where  the  defendant  was  resident 
in  the  jurisdiction,  be  specially 
indorsed ;  and,  in  default  of  ap- 
pearance, judgment  miffht  be 
signed.  But  as  the  defendant 
had  onlj  to  withdraw  from  the 
jurisdiction  when  proceedings 
were  threatened,  or,  being  in  the 
jurisdiction,  to  appear,  and   the 


action  had  to  proceed  in  the 
ordinary  way,  this  afforded  an 
inadequate  cure  for  the  delays,  so 
prejudicial  to  the  promptitude 
called  for,  in  the  case  of  instru- 
ments regulating  to  a  large  ex- 
tent the  commerce  and  the  cur- 
rency of  the  country.  Accordingly 
Sir  Henry,  bettor  known  to  the 
commercial  world  as  Mr.  Justice 
Keating,  introduced  in  1855  the 
Bills  of  Exchange  Act,  which  has 
since  been  associated  with  his 
name.  By  that  Act  the  holder 
had  the  option,  if  he  was  prompt, 
of  enforcing  his  bill  in  a  summary 
way.  For  it  was  thereby  enacted 
that  all  actions  upon  bills  of  ex- 
change (including  cheques,  £yre 
V.  ^'alUr,  5  H.  &  N.  460)  or 
promissory  notes,  commenced 
within  six  months  after  same 
became  due  and  payable,  might 
be  by  writ  in  a  special  form,  and 
indorsed  in  a  particular  way,  as 
shown  in  a  schedule  to  the  Act. 
It  was  then  made  lawful,  if  the 
defendant  did  not  obtain  leave  to 
defend  in  twelve  days,  and  ap- 
pear accordingly,  for  the  plaintitT, 
on  filing  an  affidavit  of  personal 
service  of  the  writ,  or  of  an  order 
for  leave  to  proceed,  and  a  copy 
of  the  writ  and  indorsements,  at 
once  to  sign  final  judgment  on 
the  writ,  with  interest  at  the  rate 
specified,  if  any,  to  the  date  of 
judgment,  and  a  sum  for  costs. 

But  (sect.  2)  if  within  twelve 
days  from  the  service  of  the  writ, 
the  defendant  paid  into  Court  the 
sum  indorsed  on  the  writ,  or  if 
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procedure  under  the  Bills  of  Exchange  Act,  1855,  which  is   CHAPTBR 
still  available  to  the  plaintiff  in  the  County  Court  as  will      ^^^^* 
appear  in  the  course  of  the  account  given  below. 


he  could  satisfy  the  judge  upon 
af&davitfl  that  he  had  a  legal  or 
equitable  defence,  or  ou^ht  to  be 
allowed  to  put  the  plaintiff  to 
proof  of  the  consideration,  or  that 
his  resistance  was  not  frivolous  or 
vexatious,  or  for  delay,  the  judge 
was  required  to  give  leave  to  him 
to  defend  on  such  terms  as  to 
security  as  to  the  judge  might  seem 
fit.  And  (sect.  3)  to  provide 
against  misUke,  surprise  or  other 
hardship,  j>ower  was  given  to  the 
Court  or  a  judge,  *'  under  s|)ecial 
circumstances,  even  after  judg- 
ment, to  set  aside  the  judgment, 
and  stay  or  set  aside  the  execu- 
tion, and  admit  the  defendant  to 
defend  upon  just  terms.  And 
the  rest  of  the  proceedings  were 
assimilated  to  those  of  an  ordinary 
action  under  the  Common  Law 
Procedure  Acts  then  in  force,  but 
subsequently  in  a  great  measure 
superseded  by  the  Jud.  Acts,  and 
now  (with  important  exceptions) 
repealed  by  the  Statute  Law  Re- 
vision Act,  1883  (46  &  47  Vict, 
c.  49,  Sched.). 

By  au  Order  in  Council,  dated 
30th  January,  1856,  and  made  in 
pursuance  of  sect.  9  of  the  Act, 
its  provisions  were  extended  to 
the  County  Courts  established 
under  9  &  10  Vict.  c.  96,  in  claims 
on  bills  or  notes  not  exceeding 
50^.  (and  by  Order  in  Council, 
dated  27th  July,  1863,  confined 
to  cases  where  claim  is  for  lOZ.  or 
upwards). 

As  to  the  jurisdiction  of  the 
County  Court  by  consent  of  the 
parties  in  writing,  see  51  &  52 
Vict  c.  43,  s.  64. 

On  the  experience  of  the  work- 
ing of  the  summary  procedure 
under  C.  L.  P.  Act,  1852,  ss.  25, 
27,  and  the  Bills  of  Exchange 
Act,  1855,  the  Judicature  Com- 
missioners, in  1869  (Ist  Report, 
1869,  p.  11),  made  recommenda- 
tions to  which  effect  was  given  by 
Ord.  III.  r.  6,  and  Old.  XIV. 
r.  1,  of  R.  S.  C.  1875.     These 


extended  the  use  of  the  specially 
indorsed  writ,  which  had  oecomc 
familiar  under  C.  L.  P.  Act,  1852, 
s.  25,  to  liquidated  demands  aris- 
ing upon  a  trust  as  well  as  upon  a 
contract,  and  made  it  immaterial 
whether  the  defendant  was  in  or 
out  of  the  jurisdiction.  Sect.  27 
of  C.  L.  P.  Act,  1852,  was  replaced 
by  Order  XII 1.,  and  this  was  sup- 
plemented by  Order  XIV.,  which 
enabled  the  plaintiff,  even  where 
the  defendant  appeared,  to  avoid 
delay  by  resorting  to  a  course 
resembling  (with  the  difference 
noted  hereafter)  that  which  had 
been  found  beneficial  under  the 
Bills  of  Exchange  Act,  1855,  viz., 
that  of  obtaining  judgment  unless 
the  defendant  satisfied  the  Court 
that  he  had  a  good  defence  or 
ought  to  be  allowed  to  defend. 

By  Ord.  IL  r.  6,  of  1876,  the 
procedure  under  the  Bills  of  Ex- 
change Act  was  expressly  kept 
alive,  and  from  that  time  till 
October,  1883,  when  new  rules 
came  into  force,  the  two  sum- 
mary procedures  existed  side  by 
side.  But  thero  were  important 
differences  between  them.  For 
while  under  the  Bills  of  Ex- 
change Act  the  plaintiff  was  en- 
titled to  sign  judgment  if  the 
defendant  did  not  protect  himself 
by  getting  leave  to  defend,  yet 
the  writ  was  a  twelve-day  writ, 
and  towards  the  end  of  that  time 
the  defendant  (his  application 
being  ex  parte)  seldom  failed  to 
obtam    leave    to    defend.      The 

Slaintiff  had  then  either  to  take 
ilatonr  proceedings  t.o  rescind 
the  order,  or  wait  till  the  shadowy 
defence,  on  which  leave  had 
been  ex  parte  obtained,  collapsed 
upon  the  pleadings  or  particulars, 
or  interrogatories,  or  could  be 
brought  to  the  test  of  a  triaL 
Under  Order  XIV.,  on  the  other 
hand,  the  plaintiff  had  to  bring 
the  defendant  before  the  master 
to  show  cause  before  final  judg- 
ment could  be  entered ;  but  the 
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In  the  High  Court  if  the  plaintifiTs  claim  is  simply  for 
the  amount  of  the  bill,  and  the  liquidated  damages  allowed 
under  sect.  57  of  the  Bills  of  Exchange  Act,  1882,  with 
costs,  and  where,  moreover,  the  plaintiff  is  satisfied  that 
there  is  no  defence  to  the  action,  his  best  course  is  to  adopt 
the  summary  procedure  provided  by  Ord.  III.  rr.  6,  7,  and 
Ord.  XIV.  r.  1. 

Ord.  III.  r.  6,  provides  that  in  all  actions  ...  •  on  a 
bill  of  exchange,  promissory  note  or  cheque  ....  the  writ 
of  summons  may,  at  the  option  of  the  plaintiff,  be  specially 
indorsed  with  a  statement  of  his  claim.  For  forms  of  such 
special  indorsement,  see  Appendix  C.  Sect.  lY.  Forms  3 — 6. 
And  by  r.  7,  there  must  be  added  the  indorsement  for 
costs  (e).  If  defendant  thereupon  pays,  it  is  by  the  same  r. 
7  further  provided  that  he  may  notwithstanding  such  pay- 
ment have  the  costs  taxed,  and  if  more  than  one  sixth  shall 
be  disallowed  the  plaintiff's  solicitor  shall  pay  the  costs  of 
taxation. 

Upon  this  specially  indorsed  writ  being  served  if  the  de- 
fendant does  not,  or  none  of  the  defendants  do  appear  in  eight 
days  (/)  (or  in  such  other  time  as  is  limited  by  the  order 
giving  leave  to  serve  the  writ  or  notice  thereof  out  of  the 
jurisdiction)  then  the  plaintiff,  upon  filing  an  affidavit  (g)  of 
service  or  of  notice  in  lieu  thereof,  may  enter  final  judgment 


time  for  appeaiunce  was  only 
eight  days,  and  if  the  defendant 
appeared  the  summons  was  re- 
turnable in  two  clear  days,  and 
thus  the  plaintiff  not  only  had 
the  advantage  of  being  heard 
against  the  leave  to  defend,  but, 
if  successful,  might  get  his  order 
for  judgment  in  ten  days  from 
the  issue  of  the  writ. 

In  revising  the  procedure  and 
issuing  new  rules  in  1883,  it  was 
deemed  undesirable  to  retain  both 
these  concurrent  modes  of  sum- 
marily proceeding  on  bills  of 
exchange  in  the  High  Court. 
Accordingly,  Ord.  II.  r.  6,  of 
1883,  abolishes  in  the  Hi^  Court 
proceedings  under  the  Bills  of 
kxchange  Act.  And  by  the 
^tatute  Law  Revision  Act,  1883 
(46  &  47  Vict,  c  49,  s.  3),  that 
act  is  repealed.  Sect.  7,  how- 
ever, provides  that  when  that 
act  has  been  applied  by  Order  in 
Council  to  infenor  Courts,  it  shall 
continue  in  force  as  to  such  Courts 
as  if  it  were  a  private  and  local 


act  And  the  effect  of  this  sec- 
tion, coupled  with  the  Orders  in 
Council  before  referred  to,  is  to 
keep  the  Bills  of  Exchange  Act, 
1855,  alive  as  to  the  Connly 
Courts  for  bills  from  10/.  to  50/. 
in  amount. 

In  Order  XIV.  of  the  B.  S. 
C.  (1883),  the  period  within 
which  the  summons  for  leave  to 
enter  final  judgment  is  return- 
able, is  increased  from  two  to 
four  days,  which  assimilates  the 

Seriod,  for  which  (without  any 
efence)  a  defendant  may  post- 
pone the  plaintiff's  remedy,  to  the 
twelve  days  for  appearing  and 
obtaining  leave  to  defend  under 
the  Bills  of  Exchange  Act,  1855. 

As  to  summary  procedure  by 
default  summons  in  the  County 
Court,  see  C.  C.  Act,  1888,  s.  86, 
and  C.  C.  R.  1889,  Ord.  VII. 
rr.  29  et  seq. 

{e)  R.  S.  C.  1883 ;  App,  A. 
Pt.  8,  sect  8. 

(/)  App.  A.  Pt.  1,  Form  1. 

ig)  Ord.  XIIL  r.  2. 
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for  any  sum  not  exceeding  the  sum  indorsed  on  the  writ   CHAPTER 
together  with  interest,  at  the  rate  specified  (if  any)  or  (if  no       XXVI. 
rate  be  specified)  at  the  rate  of  6  per  cent,  per  annum  to  the 
date  of  judgment,  and  costs. 

And  if  there  are  several  defendants  of  whom  one  or  more 
appear  to  the  writ,  and  another  or  others  of  them  fail  to 
appear  the  plaintiff  may  enter  final  judgment  as  above 
against  such  as  have  not  appeared  and  may  issue  execution 
upon  such  judgment  without  prejudice  to  his  right  to  pro- 
ceed with  the  action  against  such  as  have  appeared.  And 
fi.  fa.  or  elegit  to  enforce  payment  may  issue  at  once  under 
Ord.  XLII.  r.  17. 

But  even  if  the  defendant  or  defendants  or  some  of  the 
defendants  appear,  the  plaintiff  in  an  undefended  action  on 
a  bill  is  not  to  be  subjected  to  all  the  delays  of  an  ordinary 
action ;  for  by  Ord.  XIV.  r.  1,  where  the  defendant  appears 
to  a  writ  of  summons  specially  indorsed  under  Ord« 
TIL,  r.  6,  the  plaintiff  may,  on  affidavit  made  by  himself  or 
by  any  other  person  who  can  swear  positively  to  the  facts, 
verifying  the  cause  of  action,  and  the  amount  claimed,  and 
stating  that  in  his  belief  there  is  no  defence  to  the  action, 
apply  to  a  judge  for  liberty  to  enter  final  judgment  for  the 
amount  so  indorsed  together  with  interest,  if  any,  and 
costs. 

This  application  by  the  plaintiff  for  leave  to  enter  final 
judgment  must  be  made  by  summons  returnable  not  less 
than  four  clear  days  after  service  (h). 

The  summons  may  be  taken  out  without  waiting  for  the 
affidavit  to  be  sworn  (i),  but  a  copy  of  the  affidavit  and  the 
exhibits  referred  to  therein  must  accompany  the  summons 
when  served  Qc). 

Let  us  now  see  the  position  of  the  defendant  upon  this  Leave  to 
summary  procedure.  defend. 

Upon  service  of  the  specially  indorsed  writ,  he  may, 
within  the  four  days  or  other  time  mentioned  in  the 
indorsement  for  costs  (l\  pay  the  amount  claimed  for  debt 
and  costs,  and,  if  he  thinks  the  costs  excessive,  may  have 
them  taxed ;  though  if  he  anticipates  any  difficulty  in  re- 
covering the  balance  found  upon  taxation  to  hava  been  over- 
paid for  costs,  it  would  be  preferable  to  call  on  the  plaintiff 
to  show  cause  why  the  proceedings  should  not  be  stayed  on 
payment  of  the  sum  reasonably  due  for  costs  beyond  the 
liquidated  demand. 

{h)  Ord.  XIV.  r.  2.  (ifc)  Ord.  XIV.  r.  2. 

(i)  Beifg  v.  Citoper,  27  W.  R.  (/)  R.    a    C.    1888,   App.    A. 

224.  Pt.  3,  sect.  8. 
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CHAPTER  If,  however,  the  defendant  has  ground  for  defending  the 
XXVL  action,  or  putting  the  pUiintiff  to  proof  of  his  claim,  the  de- 
fendant  will  appear  in  due  course,  and  upon  the  plaintiff 
serving  him  with  the  summons  and  copy  of  affidavit  under 
Ord.  XIY.  r.  2,  he  will,  within  the  four  days  or  longer  allowed 
for  the  return  of  the  sunmious,  take  steps  for  obtaining  leave 
to  defend  under  Ord.  XIV.  r.  3. 

This  rule  provides  that  the  defendant  may  show  cause 
against  such  application  by  affidavit  or  by  offering  to  bring 
into  Court  the  sum  indorsed  on  the  writ.  Such  affidavit 
shall  state  whether  the  defence  goes  to  the  whole  or  to  part 
only,  and  what  part  of  the  claiuL  And  the  judge  may  order 
the  defendant  to  attend  and  be  examined  upon  oath  and  to 
produce  books  or  documents  or  copies  of  or  extracts  from 
them. 

But  offering  to  bring  the  money  into  Court  is  no  more 
than  a  circumstance  which  the  judge  is  bound  to  take  into 
his  consideration.  It  is  not  (as  imder  the  differently 
worded  provisions  of  sect.  2  of  the  Bills  of  Exchange  Act 
it  was)  decisive  in  the  defendant's  favour.  The  judge, 
therefore,  will  only  give  leave  to  defend  when,  upon  the 
affidavits  or  oral  examination  and  the  production  of  docu- 
ments, whether  accompanied  or  not  by  an  offer  to  bring  the 
money  into  Court,  he  is  satisfied  that  the  defendant  has  a 
good  defence  on  the  merits,  or  thinks  the  facts  disclosed  by 
the  defendant  sufficient  to  entitle  him  to  defend  the  action  (m). 

And  here  it  must  be  noted  that,  independently  of  a  good 
defence  on  the  merits,  there  may  be  facts  sufficient  to 
entitle  the  defendant  to  the  leave  U)  defend. 

Thus,  in  Lloyd^s  Banking  Co.  v.  Oyle,  Bramwell,  B., 
laid  down  as  a  general  rule  that  where,  under  Keating's 
Act(n),  a  defendant,  applying  for  leave  to  defend  in  an 
action  on  a  bill  of  exchange,  on  which  he  is  sued  as 
guarantor,  would  have  been  admitted  to  defend,  he  ought 
so  to  be  admitted  under  Ord.  XIV.  r.  1,  and  that  he  would 
have  been  so  admitted  where,  being  a  surety,  there  had 
been  no  acknowledgment  by  him  of  the  debt  or  any 
thing  else  to  show  that  his  object  in  defending  is  merely 
delay.  In  other  words  leave  should  be  given  if  the 
defendant  might  reasonably  say,  ''  I  do  not  know  if 
your  case  is  well  founded  or  not,  but  I  require  you 
to  prove  it "  (o). 

In  Wallingford  v.  The  Mutual  Society  (/>),  the  nature  of 
the  transactions   disclosed   on   the   affidavits  at  chambers 

(m)  Crump  r.  Cavendish,  L.  R.,       L.  R.,  2  Ex.  56. 
6  Ex.  D.  at  p.  214.  (o)  1  Ex.  D.  262,  at  p.  264. 

(n)  See  A^ra  Bank  v.  LeighUm,  (p)  50  L.  J.,  Q.  B.  49  ;  L.  R., 
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showed  that  complete  justice  could  not  be  done  without  an    CHAPTBB 
account ;  and  leave  to  defend,  except  on  onerous  terms,  was       XXVI. 
held  to  have  been  wrongly  refused.      So  a  counter-claim 
may  {q\   and  a  set-off  it  seems  will  (r),   afford  sufficient 
ground  for  leave  to  defend. 

An  affidavit  in  reply  may  be  allowed  («). 

Where  the  plaintiff  desires  to  couple  with  his  claim  on  the  ordinary 
bill  and  other  liquidated  demands  other  matters  not  ad-    ^^'^^^^^ 
missible  in  the  special  indorsement,  or  where  to  his  bill  or 
other  liquidated  demand  coupled  therewith  he  knows  that  a 
bond  fide  and  substantial  defence  will  be  raised,  he  should 
commence  his  action  with  an  ordinary  writ. 

And  if  he  does  so,  or  if,  on  an  attempt  to  obtain  judgment 
under  Ord.  XIY.,  leave  to  defend  is  obtained,  the  steps  to  be 
taken  will  be  those  of  an  ordinary  action. 

So  far  as  the  claim  in  the  action  relates  to  the  bill  the  claim. 
following  observations  apply. 

If  plaintiff  sues  or  defendant  is  sued  in  a  representative 
capacity,  this  must  appear  by  indorsement  on  the  writ  {t\ 
whether  special  or  ordinary. 

Where  the  writ  has  been  specially  indorsed  no  other 
claim  is  to  be  delivered  (u). 

Where  a  specially  indorsed  writ  is  not  resoi*ted  to  an 
ordinary  writ  is  issued  bearing  a  general  indorsement  {x)  of 
the  nature  of  the  claim,  and  if  liquidated  demands  only  are 
claimed,  the  indorsement  for  costs  required  by  Ord.  III.  r.  7. 

If  the  defendant  or  all  the  defendants  fail  to  appear,  the 
plaintiff  may  enter  final  judgment  (y) ;  or  if  one  or  more 
appear,  and  otl^ers  fail  to  appear,  the  plaintiff  may  sign 
final  judgment  against  those  who  have  not  appeared,  and 
issue  execution  against  them  without  prejudice  to  his  right 
to  proceed  against  such  as  have  appeared  {z). 

Where  other  than  liquidated  demands  have  been  joined 
with  the  claim  on  the  bill,   the  plaintiff  may,  on  filing 


5  App.  Ca.  685.  See  also  FtiUer 
V.  Alexander,  47  L.  T.,  N.  S.  448, 
as  to  when  an  acceptor  is  entitled 
to  unconditional  leave. 

{q)  Anglo- ItcUian  Bank  v. 
Daviea,  88  L.  T.  197.  Where  a 
trade  bill  has  been  given  and 
received  as  cash,  the  Court  is 
reluctant  to  allow  payment  at 
maturity,  to  be  postponed  pend- 
ing trial  of  a  counter-claim. 
See  Ann.  Prac  Ord.  XIV.  r.  6  notes. 


(r)  Oroome  y.  Bathbom,  41  L. 
T.  591.  But  ;^.  Hoby  v.  Birch, 
62  L.  T.  404. 

(s)  Botherham  v.  Priest,  49  L. 
J.,  C.  P.  104. 

(0  Ord.  III.  r.4  ;  Forms,  App. 
A.  Pt  8,  sect.  7. 

(M)  Ord.  XX.  r.  1. 

(as)  Ord.  III.  r.  3  ;  Forms,  App. 
A.,  Pt.  III.,  Sect  II. 

(y)  Ord.  XIII.  r.  3. 

(2)  Ibid.  r.  4. 
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CHAPTER  an  affidavit    of   service  and    a    statement  of    daim,  be 
•^^^^'      entitled  to  proceed  as  if  the  defendant  or  defendants  had 
appeared  (a). 


Statement  of 
claim. 


But,  except  in  the  last-mentioned  case,  the  plaintifif  need 
not  deliver  any  statement  of  claim  unless  the  defendant,  at 
the  time  of  entering  appearance,  or  within  eight  days  after, 
gives  notice  in  writing  to  the  plaintiff  or  his  solicitor  re- 
Not  geneiaUy  quiring  a  statement  of  claim.  When  so  required  the 
necessaiy.  plaintiff  has  five  weeks  from  the  notice  (6),  provided  this 
would  not  be  more  than  six  weeks  from  the  appearance,  to 
deliver  the  claim,  unless  otherwise  ordered  (c). 

And  a  plaintiff  unnecessarily  delivering,  or  a  defendant 
unnecessarily  requiring,  a  statement  of  claim,  m  ay  be 
visited  with  the  costs  (d). 

So  far  as  the  claim  is  on  the  bill  the  short  forms  of  Ap- 
pendix C,  sect  4,  are  imperative  (e). 


Statement  of 
excuse  for 
omitting  to 
present  for 
payment  or 
acceptance, 
or  to  give 
notice  of  dis- 
honour. 


It  was  formerly  considered  doubtful  ( /)  whether  such 
facts  as  dispense  with  presentment,  protest  or  notice  of 
dishonour,  could,  or  could  not,  be  given  in  evidence  in 
support  of  the  common  allegations  of  presentment,  protest 
or  notice  in  the  declaration.  It  is  now,  however,  clear 
that  facts  dispensing  with  presentment  or  notice,  such  as 
absence  of  effects  in  the  drawee's  hands,  or  a  countermand 
of  payment  by  the  drawer,  must  be  specially  alleged  ;  and 
that  proof  of  those  facts  is  inadequate  to  the  support  of  a 
positive  avermeut  of  presentment,  protest  or  notice  (g),  A 
promise  to  pay,  however,  may  be  admissible  under  the 
common  averments  as  primd  facie  evidence  that  the  pre- 
liminaries essential  to  the  maintenance  of  the  action,  such 
as  presentment  and  notice,  have  been  satisfied  (A).  But  if 
it  should  distinctly  appear  in  evidence  that  there  has  been 
a  neglect  to  present,  and  that  the  defendant,  being  aware 
of  the  omission,  afterwards  promised  to  pay,  so  that  the 


(a)  Ibid.  r.  12. 

(b)  Ord.  XX.  r.  1  (c). 
(e)  Ibid.  (d). 

id)  Ibid.  (e). 

(c)  Ord.  XIX.  r.  6.  Walker  v. 
ffieks,  8  Q.  B.  D.  8. 

(/)  Oory  V.  Scott,  8  B.  &  Aid. 
619  ;  Bayley  on  Bills,  6th  ed.  406. 

{g)  R.  S.  C.  1888,  App.  C, 
Sect.  IV.,  forms  5  and  6.  Burgh 
V.  Ltgge,  6  M.  &  W.  418.  See 
Terry  v.  Parker,  6  Ad.  k  E.  602  ; 
1  N.  &  P.  752,  S.  C.  ;  Carter  v. 
Flinoer,  16  M.  &  W.  749  ;  JFirth 


V.  Austin^  L.  R.,  10  C.  P.  689. 
Bat  the  power  of  amendment  in 
such  cases  is  liberally  exercised. 
Cardery  v.  ColviUe,  82  L.  J.,  C.  P. 
210  ;  14  C.  B.,  N.  S.  724. 

{h)  See  Hopleyy,  D%ffreane,  15 
East,  275 ;  iMvdie  y.  Robertson,  7 
East,  231 ;  8  Smith,  226 ;  Hicks 
V.  Ihike  ofBeavfort,  4  Bing.  N.  C. 
229 ;  5  Scott,  593 ;  MeUalfe  v. 
BichardsoTk,  11  C.  B.  1011.  See 
the  Chapter  on  Pre.«ikntment  for 
Payment. 
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promise  is  used  as  a  waiyer,  it  is  conceived  that  that  fact  OHAPTF.B 
must  be  speciallj  alleged.  It  may  be  otherwise,  where  XXVI. 
there  has  been  a  neglect  to  give  notice  of  dishonour  in  due 
time,  and  a  promise  to  pay,  with  notice  of  the  omission, 
has  been  afterwards  made  before  action  brought,  for  then 
the  defendant  has,  in  the  words  of  the  allegation,  had 
notice  of  the  dishonour,  which  notice,  under  the  circum- 
stances, may  be  deemed  as  against  him  due  notice.  But 
the  law  on  this  subject  did  not  appear  to  be  vety  clearly 
settled  (»).  It  seems,  however,  that  notice,  too  late  in 
the  usual  course,  but  reasonable  and  sufficient  under  the 
special  circumstances,  may  be  proved  under  the  ordinary 
allegation  (k). 

It  is  not  necessary  to  allege  a  notice  to  the  defendant  of  Statement  of 
the  indorsement  on  a  biU  or  note,  and  if  the  declaration  J^*^®®^'!!^' 
contained  such  a  statement,  it  was  not  traversable  (/). 

The  writ  is  for  all  purposes  the  commencement  of  the  Statement  of 
action,  and  the  statement  of  claim  must  show  that  the  bill  the  maturity 
was  due  before  the  suit  was  commenced  (wi).     No  notice  ^^^  la*'"*- 
need  be  taken  of  the  days  of  grace  (n).     In  the  form  given 
by  the  Common  Law  Procedure  Act,  1852,  the  words  were 
*'  now  overdue,"  and  they  were  by  a  strained  construction 
held  to  mean  at  the  issuing  of  the  writ.     They  were  part 
of  the  description  of  the  bill,  and  were,  therefore,  put  in 
issue  by  a  traverse  of  the  acceptance. 

The  defendant  has  ten  days  from  appearance,  or  from  defence. 


(t)  See  Brovmell  v.  Bonnty,  1 
Q.  &  89  ;  8  M.  fc  Ry.  359  ;  Dans. 
k  L.  161  ;  Firth  v.  Thrush,  8  B. 
&  C.  887  ;  Baldwin  v.  Richardson^ 
1  B.  &  C.  246  ;  2  D.  &  Ry.  285, 
ante.  See  Kilby  v.  Rochussen, 
18  C.  B.  867,  where  a  subsequent 
promise  to  pay  was  held  to  be  good 
either  as  a  waiver  of  notice  of 
dishonour  or  as  evidence  of  due 
notice  having  been  received. 

(A)  CaHsr  v.  Flou^,  16  M.  & 
W.  749. 

(/)  Bradbury  v.  Emans^  6  M.  & 
W.  696  ;  7  Dowl.  849 ;  Reynolds 
V.  Davies,  1  B.  &  P.  626. 

(m)  AbboU  v.  AsleU,  1  M.  fc  W. 
209  ;  1  Tyr.  k  G.  448 ;  4  Dowl. 
769 ;  but  see  Owen  v.  Waters.  2 
M.  &  W.  91  ;  6  Dowl.  824.  And 
strictly,  perhaps,  even  this  form 

B.B.S. 


is  not  accurate  unless  it  appear 
from  the  whole  statement  that 
the  bill  is  due,  or  unless  the 
period  referred  to  may  be  con- 
sidered as  including  the  days  of 
grace.  But  see  Padwiek  v.  Turner, 
infra.  Where  the  date  when  the 
bill  will  fall  due  is  laid,  but  not 
under  a  videlieet,  the  mere  date 
has  been  held  sufficient  if,  by 
comparison  with  the  date  of  the 
writ  appearing  on  record,  the 
action  appears  not  to  be  prema- 
ture. Shepherd  v.  Shepherd,  1 
C.  B.  849.  When  a  bill  is  pav- 
able  at  usance,  the  length  should 
be  stated.  Meg^adow  v.  Holt,  12 
Mod.  16 ;  Buckley  v.  Campbell,  1 
Salk.  131. 

(n)  Padujiek  v.   Turner,  11  Q. 
B.  124. 
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CHAPTER  receipt  of  Btatement  of  claim,  if  any,  whichever  is  the  later 
XXVI.       period,  for  delivering  his  defence  (o). 

By  Ord.  XXI.  a  mere  denial  of  the  debt  is  not  sufficient 
to  a  debt  or  liquidated  demand  within  Ord.  III.  r.  6  (p\ 
and  to  so  much  of  the  claim  as  is  on  a  bill  of  exchange, 
promissory  note  or  cheque,  a  defence  in  denial  must  deny 
some  matter  of  fact,  e.g,y  the  drawing,  making,  indorsing, 
accepting,  presentment  or  notice  of  dishonour,  and  short 
forms  of  denial  are  given  in  Appendix  D.,  sect.  lY.,  which, 
so  far  as  applicable,  are  compulsory  {g\ 

Under  such  a  traverse  the  defendant  will  be  able  to  show 
that  the  signature  was  forged  or  unauthorized,  or  that 
there  was  no  deliveiy,  or  only  a  conditional  delivery  if  the 
action  be  between  the  immediate  parties.  But  delivery 
will,  as  we  have  seen,  be  conclusively  presumed  in  favour  of 
a  holder  in  due  course  (r).  If  the  defendant  do  not  plead 
in  denial  he  must,  it  should  seem,  specially  plead  the  facts 
out  of  which  the  defence  arises  («). 

Where  the  short  forms  of  Appendix  D.  are  not  exactly 
suited,  statements  are  to  be  as  brief  as  the  nature  of  the 
case  will  admit,  under  pain  of  the  costs  of  prolixity  on 
taxation  {t).    Dates,  sums  and  numbers  are  to  be  in  figures 


(o)  Ord.  XXI.  rr.  6,  7. 

(p)  Ibid.  r.  1. 

iq)  Ord.  XIX.  r.  6. 

(r)  Code,  8.  21  (2)  b.  A  plea 
deoying  the  indorsement  of  a  bill 
or  note  puts  in  issue  not  only  the 
signature  but  such  a  delivery  or 
transfer  as  will  constitute  the 
indorsee  the  holder.  Marston  v. 
Allen,  1  Dowl.  N.  8.  442 ;  Bell 
T.  Ingestrie,  12  Q.  B.  817  ;  Lloyd 
v.  ffoward,  16  Q.  B.  996.  But 
perhaps  it  would  be  safer  to  plead 
the  facts  showing  that  no  interest 
passed  to  the  indorsee.  Barmer 
T.  SteeU,  4  Ex.  1  ;  ffayes  v.  Caul- 
fitld,  5  Q.  B.  81.  An  indorser  of 
a  note  has  not  been  held  to  be  a 
new  maker  or  drawer  as  is  the 
indorser  of  a  bilL  GwimuU  v. 
Herbert,  6  Ad.  &  K.  486  ;  Allen 
y.  Walker,  2  M.  k  W.  817.  See 
ante,  p.  169,  and  Code,  s.  56. 

(s)  Ord.  XIX.  r.  4  ^  M^.  Non 
assumpsit  and  never  indebted 
were  abolished  as  pleas  to  a  bill 
or  note  as  far  back  as  1858.  De- 
fences to  an  action  on  a  bill  or 
note  hare  already  been  considered 
in  their  appropriate  places  in  the 


text;  it  majt  therefore,  suflBoe 
merely  to  refer  to  them  ;  as,  for 
example,  that  plaintiff  was  not 
the  holder  at  the  commencement 
of  the  action  ;  that  defendant  is 
incapable  of  incurring  liability 
on  a  bill  by  reason  of  infancy, 
incorporation  or  coverture  ;  bank  • 
ruptcy;  payment,  or  other  satis- 
faction ;  set-off ;  renewal ;  altera- 
tion ;  cancellation  ;  waiver  ;  coin- 
cidence of  right  and  liability  in 
plaintiff;  agreements  controlling 
the  operation  of  bQls  or  notes ; 
equities  or  defects  of  title  attach- 
ing to  a  bill  or  note  transferred 
orerdne,  without  consideration, 
or  with  notice  of  fraud,  duress  or 
illegality  ;  altering  position  of 
surety  by  release  or  time  given 
to  pnncipal ;  conditional  delivery^ 
or  failure  or  absence  of  the  con- 
sideration between  immediate 
parties  or  those  who  stand  on 
their  title,  or  of  both  the  con- 
siderations if  the  parties  be  re- 
mote. The  case  of  loss  of  a  bill 
is  amply  provided  for  by  Code, 
ss.  69  and  70. 
(0  Ord.  XTX.  rr  2.  5. 


Leg<d  Remedies  far  and  ctgaiwit  Farttes  to  a  Bill  or  Note^   419 

not  words,  and  facts  constituting  the  defence  are  to  be   OHAPTEH 
stated  and  not  the  evidence  by  which  they  are  to  be      XXVI. 
proved  (w). 

And,  generally,  in  all  pleadings  what  is  not  denied,  or  General 
stated  to  be  not  admitted,  is  to  be  taken  as   admitted,  principles  of 
except  against  infants  and  lunatics  (x).     Conditions  prece-  °i^P 
dent    need    not  be  referred   to;    their    fulfilment    being ^^    ^^' 
implied  {y).     In  short,  brevity,  specific  aud  unmistakeable 
averment  or  denial  of  the  material  points,  and  the  not 
alleging  matters  which  the  law  presumes,  are  the  main 
principles  enjoined.     Prolixity  is  to  be  visited  with  costs, 
and,  subject  to  these  provisions,  all  technical  objections  to 
pleadings  are  abolished  by  the  rules  now  in  force  (z),  and 
every  facility  given  for  such  amendments  as  are  necessary 
for  determining  the  real  controversy  (a).     Bearing  these 
principles  in  mind,  cases  decided  prior  to  the  new  system  of 
pleading  may  still,  iu  many  instances,  be  referred  to  with 
advantage. 

Where  a  defendant   relies  on  fraud,    misrepresentation,  Particalan 
<ka,  he  must  specially  plead  the  facts,  or  deliver  particulars  '^^^^ 
in   or  with  his  pleading,   adding  an  allegation   that  the  '^^"^• 
plaintiff  took  without  value,  with  notice,  or  overdue,  as  the 
case  may  be  (&). 

When  the  plaintiff's  title  is  to  be  impeached  by  notice  of 
fraud  that  notice  must  be  alleged  as  a  fact,  though  it  is  not 
necessary  to  set  out  the  evidence  (c). 

A  defence  of  absence  of  consideration  must  state  that  Absence  of 
the  bill  was  an   accommodation  bill,  or  otherwise   specify  consideration, 
the    circumstances  in   which   it  was  given  (cc).     A    plea 

{u)  Ibid.  r.  4.  s.  iv.    Formerly  stating  the  facts 

(x)  Ibid.   r.  13.     But  now  at  was  held  bad  as  amonntinff  to  an 

reply  or  snbsei^iient  stage,  if  the  argumentative  denial  of  uie  ac- 

pHrtymerely^Joinsissne  or  abstains  ceptance.      Toms  v.    Corbett,   11 

from  pleading,  he  is  deemed  to  L.  J.,  Q.  B.  181.  See  ante,  p.  54. 

deny  CYsry  material  allegation  of  (e)  Ord.   XIX.  rr.  22  and  23. 

fact  in  the  last  pleading  of  oppo-  Uther  y.  Jiieh,  2  P.  &  D.  579.     A 

site  party,  and  the  pleadings  are  plea  that  defendant's  agent  fran- 

deemed  closed.     R.  S.  C.  1888,  dnlently  disposed  of  the  bill,  of 

Ord.  XIX  r.  18,  Ord.  XXVII.  r.  which  fact  the  plaintiff  had  notice, 

18.  was  held  bad  for  not  denying  the 

{y)  Ibid.  r.  14.  receipt  of  valne  by  the  defendant. 

(s)  Ibid.  r.  26.  Nod  v.  Rieh,  2  C.,  M.  &  B.  360.. 

(a)  Ord.  XXVIII.  (a)  R.  S.  C.  App.  D.,  sect  iv. 

(b)  Ord.    XIX.  r.  6  ;  App,  D.,  Forms  9,  10,  11,  12. 

B  B  2 
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CHAPTER  simply  ayerring  absence  of  consideration  was  improper. 
^^^^'  It  had  to  state  affirmatively  the  circumstances  relat- 
ing to  the  consideration  ((f) ;  and  distinctly  deny  that 
there  was  any  consideration  other  than  that  alleged  («). 
But  it  was  good  after  verdict  (/).  If  the  informal  plea  of 
no  consideration  were  traversed,  the  affirmative  still  lay  on 
the  defendant  as  it  would  have  done  had  he  pleaded 
properly  (g).  Where  the  defendant  pleaded  that  there  was 
no  consideration,  and  issue  was  taken  thereon,  it  was  held 
that  the  defendant  was  at  liberty  to  show  that  the  contract, 
which  would  otherwise  have  constituted  the  consideration, 
was  avoided  by  fraud  (A).  If  a  plea  stated  the  circum- 
stances under  which  the  bill  or  note  was  given,  and  added 
that  there  was  no  consideration,  a  traverse  of  the  first  aver- 
ment was  sufficient,  without  a  traverse  of  the  last  (i). 


PayiDent 


Until  recently  payment  might,  in  the  action  of  assumpsit, 
have  been  given  in  evidence  in  reduction  of  damages.  But 
not  in  an  action  of  debt(^).  It  must  in  all  cases  be 
pleaded  (/),  although  the  paymeut  be  of  interest  only  (m). 
If  the  plaintiff  in  his  declaration  gave  credit  for  part  pay- 
ment, the  allegation  of  part  payment  was  not  travers- 
able (n).  A  plea  of  payment  must  be  supported  by  proof 
of  actual  payment  in  money  (o) ;  but  where  a  bill  has  been 
given  in  satisfaction  of  another  bill  and  ultimately  paid,  in 
an  action  on  the  first  bill  it  will  be  sufficient  to  plead  such 
payment  (joi). 

Satisfaction.        Where  a  plea  alleges  the  satisfaction  of  the  instrument 


(d)  Boston  V.  Pratehett,  1  C, 
M.  &  R.  798 ;  3  Dowl.  472 ;  1 
Gale,  33  ;  Stoughton  v.  Earl  of 
Kilnwrey,  2  C,  M.  fr  R.  72  ;  3 
Dowl.  705 ;  1  Gale,  91 ;  Oraham 
y.  Pitman,  5  Nev.  k  Man.  37  ;  8 
Ad.  k  £11.  521 ;  TrinderY.  Smed- 
Uy,  3  Ad.  &  E.  522 ;  5  N.  &  M. 
138 

(«)  Boden  v.  Wright,  12  C.  B. 
445. 

(/)  E(uionT,Pr(Uchett,\iL error, 
2  C,  M.  k  R.  542;  and  see 
KembU  V.  MUU,  1  M.  &  Gr.  757  ; 
6  Scott,  121  ;  CrofU  v.  BeaJe,  11 
C.  B.  172. 

(g)  Ldcey  v.  Forrester,  2  C, 
M.  &  R.  59  ;  3  Dowl.  668  ;  1 
Qale,  139. 

(A)  MiUs  V.  Oddy,  2  0.,  M.  & 
R.  103 ;  3  Dowl.  722  ;  6  C.  &  P. 


728 ;  S(mauia  v.  Rigg,  11  C.  B. 
481  ;  Forman  v.  Wright,  ibid. 

(t)  Atkinson  v.  Jkwies,  11  M.  k 
W.  236. 

{h)  Cooper  v.  Moreeraft,  3  M.  & 
W.  500  ;  6  Dowl.  562. 

(J)  Ord.  XIX.  r.  15. 

(m)  Adams  v.  Path,  3  Q.  B.  2. 

(n)  Hodgins  y.  Hancock,  14  M. 
k  W.  120.  See  other  points 
relating  to  a  plea  of  payment  in 
the  Chapter  on  Payment.  As  to 
the  proper  mode  of  pleading;  pay- 
ment into  Court  in  an  action  on 
a  bill,  see  TaUersaU  y.  Parkinson, 
16  L.  J.,  Exch.  196  ;  4  D.  &  L. 
522  ;  16  M.  &  W.  752. 

{o)  MorUy  y.  Chdverwell,  7  M. 
k  W.  174. 

{p)  Thorns  y.  Smith,  10  C.  B, 
659. 
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sued  on  by  the  giving  of  another,  it  must  state  that  the   ^^4^t^^ 
substituted  instrument  was  given  as  well  as  taken  in  satis-      ^^ 
faction  (q).     Both  of  which  allegations  might  have  been 
involved  by  the  plaintiff  in  one  traverse  (r) ;  but  now  a 
specific  denial  would  be  proper. 

A  tender  after  the  bill  became  due  is  no  defence  by  the  Teoder. 
acceptor  («).  But  a  drawer  or  indorser  may  perhaps  tender 
within  a  reasonable  time  after  dishonour  (<).  A  tender 
should  be  unconditional ;  the  party  making  it  cannot  require 
a  receipt  as  a  condition  precedent,  without  invalidating  the 
tender.  But  if  the  tender  be  objected  to  by  the  creditor 
on  other  grounds,  the  requisition  of  a  receipt  becomes 
immaterial  (u). 

After  pleading  over,  every  ambiguous  pleading  must  have  Effect  of 
had  such  an  interpretation  as  would  make  it  good  rather  pleading  oyer, 
than   bad  (or);    for,  by  pleading  over,   the  adverse  party 
admits  that  he  has  understood  it  in  a  sense  which  requires 
an  answer. 

Although  the  Court  would  not  in  general  determine  upon  Bham  or  en- 
the  validity  of  a  plea  in  point  of  law,  or  the  truth  of  it  on  ^'^^'i^  pleas, 
motion,  except  in  particular  cases,  nevertheless  where  a 
plea  pleaded  was  beyond  doubt  a  frivolous  or  sham  plea, 
they  would  exercise  their  authority  by  so  doing  (y).  AVliere 
in  an  action  on  a  bill  of  exchange  by  the  indorsee,  against 
the  acceptor,  the  defendant  set  forth  in  his  plea  a  number 
of  facts,  calculated  to  perplex  the  plaintiff,  the  Court,  on  an 
aflEidavit  of  its  falsehood,  no  cause  being  shown  for  pleading 
it,  set  it  aside  (2). 

The  Common  Law  Procedure  Act,  15  <&  16  Yict  c.  76, 


(g)  Crisp  v.  Griffiths,  2  C,  M. 
fr  R.  159  ;  8  Dowl.  752  ;  1  Gfde, 
lOtf. 

(r)  WM  y.  WecUhsrby,  1  Bmg. 
K.  C.  502 ;  1  Scott,  477 ;  1  Hodges, 
39  ;  and  see  Bennison  y.  TheltSBll, 
7  M.  &  W.  512 ;  JUdley  y.  Tindall, 
7  Ad.  &  £.  184. 

(«)  ffutne  y.  Peploe,  8  East, 
Dodie  y.  Larkin,  10  £xch. 


168 
776. 

w 

240: 


Walker  y.  Barnes,  5  Taant. 
1  Marsh.  86.  But  see 
Siggers  y.  Lewis,  1  C,  M.  &  R. 
870  ;  2  Dowl.  681. 

{u)  Cole  y.  Blake,  Peaks,  N.  P. 
C.  179;  Richardson  Y,  JacksuM^  8 


M.  &  W.  298. 

(x)  James  y.  WiUiaws,  18  M. 
k  W.  828. 

(y)  Homer  y.  Keppel,  10  Ad.  k 
E.  17;  2  P.  &D.  284. 

(z)  Miley  y.  WaUs,  1  DowL 
648  ;  and  see  Homer  y.  Keppel, 
10  Ad.  &  £U.  17  ;  2  P.  &  D.  284, 
S.  C. ;  KnovoUs  y.  Burward,  10 
Ad.  k  EIL  19 ;  2  P.  ft  D.  235 ; 
Balmanno  y.  Thompson,  6  Bing. 
N.  C.  158  ;  4  Jurist,  48  ;  8  Scott, 
306  ;  Bradbury  y.  Emans,  5  M.  k 
W.  595;  7  Dowl.  P.  C.  849; 
Emanuel  y.  Randall,  8  Dow].  238 ; 
Mid/ord  y.  Finden,  9  Dowl.  818. 


-122   Legal  Remedies  for  and  againtt  Parties  to  a  BUI  or  Note- 

OHAPTKR    s.  52,  gHve  the  Court  a  statutable  juriadiction  in  these  and 

XXVI.       other  cases,  by  enacting  that  if  any  pleading  were  so  framed 

as  to  prejudice,  embarrass,  or  delay  the  feir  trial  of  the 

action,  the  Court  or  a  judge  might  strike  it  out  or  amend 

it. 

And  now,  by  Ord.  XIX.  r.  27,  the  Court  or  a  judge  may, 
at  any  stage  of  the  proceedings,  order  to  be  struck  out  or 
amended  any  matter  which  may  be  unnecessary  or  scan- 
dalous, or  which  may  tend  to  prejudice,  embarrass,  or  delay 
the  fair  trial  of  the  action. 


BET-OFF  AND 
COUNTER- 
CLAIM. 


Nataie  of 
set-off. 


The  defendant's  right  to  set-off  and  counter-claim  han 
assumed  great  importance  under  the  modem  system  of 
pleading. 

Though  the  subject  is  not  free  from  confusion  upon  the 
authorities,  a  distinction  is  still  preserved  between  matten 
which  are  the  subject  of  set-off  and  counter-claim  (a). 
In  both,  the  claim  must  be  something  recoverable  by 
action  (6). 

After  inquiring   therefore  into  the   origin  and  subject 
matter  of  set-off,  we  shall  perhaps  be  justified  in  concluding 
that  under  the  wide  terms  of  the  Judicature  Acts,  all  other 
matters  claimable  by  action  may  be  the  subject  of  counter- 
claim. 

First,  then,  as  to  Set-off. 

Compensation  in  the  Roman  law,  corresponds  with  set-off 
in  the  English  law  :  but  the  provisions  in  the  civil  law,  for 
setting  one  demand  against  another,  are  more  liberal  and 
extensive  than  those  in  our  law  before  the  Judicature  Acts, 
which  will  be  considered  hereafter.  Compensatio  is  defined 
by  the  civilians,  uebiti  kt  crediti  inter  be  contributio  (c). 

Set-off  signifies  the  subtraction,  or  taking  away  of  one 
demand  from  another  opposite  or  cross  demand,  so  as  to 
extinguish  the  smaller  demand  and  reduce  the  greater  by 
the  amount  of  the  less,  or,  if  the  opposite  demands  are  equal 
to  extinguish  both.  It  was  albo,  formerly,  sometimes  called 
stoppage,  because  the  amount  sought  to  be  set  off  was 
stopped,  or  deducted  from  the  cross  demand. 

Set-off  is  in  all  cases  useful  to  prevent  circuity  of  action ; 


{a)  See  Newell  v.  Nat,  Prov. 
Bank,  45  L.  J.,  C.  P.  285 ;  1  C. 
P.  D.  496 ;  ManchesUr  and  Shef- 
field JRaUtvay  ▼.  Brooks,  46  L.  J., 
Ex.  244  ;  2  Ex.  D.  243  ;  Winter- 
field  y.  Bradnum,  47  L.  J.,  Q.  B. 
270  ;  3  Q.  B.  D.  826 ;  Ellis  v.  De 


Silva,  6  Q.  B.  D.  621  ;  60  L.  J., 
Q.  B.  829 ;  OathereoU  v.  Smith, 
7  Q.  B.  D.  626,  C.  A. 

(6)  Birmingham-  Estates  Co,  y. 
Smith,  49  L.  J.,  Ch.  261  ;  18  Ch. 
D.  606. 

(c)  Di^.  16.  2,  1. 
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but  where  one  of  the  parties  ie  dead,  msolventy  bankrupt,  or   CHAPTKR 
removed  beyond  the  jurisdiction  of  the  English  Courts,  it  is      ^^^^' 
absolutely  neoessaiy  to  prevent  gross  injustice. 

Yet  it  should  seem,  that  set-off  is  unknown  to  the  common  Unknown  to 
law,  perhaps  because  it  was  thought  very  inconvenient  to  the  common 
try  two  cross  demands  in  a  single  action,  and  because,  in  ^^* 
the  early  stages  of  our  jurisprudence  and  commerce,  its 
necessity  was  not  so  apparent.     Some  writers  have  indeed 
held,  that  there  is  such  a  thing  as  a  set-off  by  action  at 
common  law  (d) ;  but  it  is  conceived  that  the  authorities 
cited  in  support  of  this  doctrine  are  cases  rather  of  condi- 
tional contract,  or  of  payment,  than  of  set-off.     It  is  true 
that  Lord  Mansfield  says  (tf),  that ''  where  the  nature  of  the 
transaction  consists  in  a  variety  of  receipts  and  payments, 
the  law  allows  the  balance  only  to  be  the  debt  f  but  that 
is,  because  the  entries  of  each  side  of  an  account  current  are 
by  the  usage  and  understanding  of  trade  mutual  payments 
rather  than  mutual  cross  demands. 

Where,  indeed,  parties  a^gree  that  mutual  debts  shall  be 
set  off,  that  agreement  amounts  to  payment.  But  the  law 
itself  does  not  apply  mutual  payments  in  extinguishment  of 
each  other  (/). 

But  though  the  practice  of  set-off  was  unknown  to  courts  Recognised 
of  law  before  the  statutes,  it  was  recognized  in  courts  of  ^°  ©q^ty. 
equity  long  before  (y) :  and  the  want  of  it  at  law  was  found 
productive  of  great  injustice.  "  The  natural  sense  of  man- 
kind," says  Lord  Mansfield,  ''was  first  shocked  at  this 
doctrine  in  the  case  of  bankrupts ;  they  thought  it  hard 
that  a  person  should  be  bound  to  pay  the  whole  that  he 
owed  to  a  bankrupt,  and  receive  only  a  dividend  of  what 
the  bankrupt  owed  him." 

This  defect,  therefore,  was  supplied  in  the  case  of  bank-  Introdnoed 
ruptcy,  by  the  statute  4  Anne,  c.  17  (h).     Afterwards,  by  bj  statute, 
the  statutes  of  Geo.  2,  the  same  equitable  provision  was 
made  for  the  set-off  of  debts  generally  in  the  Courts  of  law 


{d)  Montagu^  on  Set-off,  pp. 
1,  2. 

(e)  Chreen  v.  Farmer,  1  W.  Bl. 
651  ;  4  Burr.  2214,  S.  C. 

(/)  See  the  American  authori- 
ties, Byles  on  Bills,  6th  American 
ed.  p.  549. 

(g)  In  equUy  if  there  were  cixms 
demands,  one  equitable  and  the 
other  legal,  there  was  set-off,  if 


there  would  have  been  set-off  at 
law,  had  both  the  demands  been 
legaL  Freeman  r.  Lomas,  9  Hare, 
109  ;  Cochrane  v.  Oreen,  30  L.  J., 
C.  P.  97  ;  9  C.  B.,  N.  S.  448, 
S.  C.  ;  Wilson  y.  Gabriel,  4  B.  & 
Smith,  243. 

(A)  Green  v.  Farmer,  1  W.  Bl. 
651  ;  4  Burr.  2214,  S.  C. 


CHAPTER 
XXVI. 


DiTision  of 
the  sabject. 
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aud  especially  after  the  death  of  one  of  the  parties.  Then 
the  Lords'  Act,  and  the  Acts  for  the  Relief  of  Insolvent 
Debtors,  adopted  the  same  provision ;  and,  lastly,  the  Courts 
of  law,  anxious  to  do  justice  at  the  termination  as  well  as  at 
the  commencement  of  a  suit  in  the  exercise  of  their  equit- 
able jurisdiction  over  their  respective  suitors,  have  allowed 
the  set-off  of  costs  and  judgments. 

In  examining  the  subject  of  set-off  and  mutual  credit,  in 
its  relation  to  negotiable  instruments,  let  us  consider,  first, 
the  provision  of  the  general  statutes  of  set-off;  secondly, 
the  doctrine  of  the  Courts  of  equity ;  and  thirdly,  the  pro- 
visions as  to  set-off  under  the  Judicature  Act.  A  foiuiJi 
branch  of  the  subject,  viz.,  that  of  setoff  and  mutual 
credit  in  bankruptcy,  will  be  dealt  with  under  a  separate 
chapter  (t).  The  fifth  branch  of  the  subject  (the  set-off  of 
costs  and  judgments  in  different  Courts)  is,  perhaps,  foreign 
to  the  design  of  this  Treatise ;  but  it  may  be  proper  to 
notice,  lastly,  a  few  cases,  in  which  a  stipulation,  though 
not  properly  the  subject  of  a  set-off,  is  yet  held  to  be  a  bar 
to  the  action. 

First,  The  general  statutes  of  set-off  were  the  2  Geo.  2, 
c.  22,  s.  13,  and  the  8  Geo.  2,  c.  24,  s.  4.  These  statutes 
only  gave  a  set-off  in  case  of  mutual  debts;  that  is,  of 
ascertained  money  demands  (j). 

Hence  it  followed,  that  there  could  be  no  set-off  unless  the 
demand  for  which  the  action  was  brought,  and  the  counter- 
demand  sought  to  be  set  off,  were  both  of  them  debts  pro- 
perly 80  called.  Therefore,  there  could  be  no  set-off  at  all 
to  an  action  in  form  ex  delicto^  as  trover,  nor  to  an  action 
ex  contractu^  unless  brought  for  a  liquidated  sum  (h).  There- 
fore, also,  a  guarantee  could  not  be  set  off  (/). 

Legal  debts.        The  subject  of  set-off  at  law  must  have  been  a  legal, 


The  general 
Statutes  of 
set-off. 


The  sums  to 
be  set-off 
must  be 
debts. 


(i)  Post,    Chapter    on    Baxk- 

KUITCY. 

(J)  Though  secured  by  apenalty, 
8  Geo.  2,  c.  24,  s.  5.  See  Collina 
V.  Collina,  2  Burr.  820  ;  Im  v. 
Lester,  7  C.  B.  1008. 

{k)  In  America  it  has  been  held 
that  damages  are  unliquidated 
where  there  is  no  criterion  pro- 
vided by  the  parties,  or  by  the 
law  operating  on  the  contract,  by 
which   to  ascertain  the  amount. 


But  in  Pennsylvania  and  Illinois 
an  unliquidated  cross  demand, 
arising  from  a  distinct  contract, 
may  be  set  off.  This  arises  from 
the  absence  of  a  separate  adminis- 
tration of  equity.  Byles  on  Bills 
6th  American  ed.  p.  648. 

{D  Crawford  r.  Stirling,  4  Esp. 
207  ;  iforiey  v.  Inglis^  4  Bing.  N. 
C.  58  ;  5  Scott,  814.  See  Cramxh 
Uni  V.  Walker,  80  L.  J.,  Q.  B. 
19. 
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and  not  a  mere  equitable,  debt ;  and,  therefore,  the  assignee   CHAPTKR 
of  a  bond  could  not  set  off  the  amount  secured  by  that      XXVI. 
instrument  (m),  but  the  indorsee  or  assignee  of  a  bill  or 
note  might  set  it  off,  because  negotiable  instruments  are 
assignable  at  law. 

It  must  be  a  subsisting  legal  debt;  therefore,  a  debt  SubelBting 
barred  by  the  Statute  of  Limitations  cannot  be  set  off  (n).  ^^^^ 
So  a  debt,  satisfied  in  contemplation  of  law  by  a  dischai^e 
of  the  debtor  out  of  execution,  cannot  be  set  off  (o).  But 
the  defendant  may  set  off  a  debt  due  to  him,  though  he 
have  obtained  a  yerdict  against  the  plaintiff  in  a  former 
action  (p),  or  a  judgment^  and  formerly,  even  though  he  had 
taken  him  in  execution,  if  the  debtor  had  not  been  dis- 
charged {q).  But  the  debt  to  be  set  off  need  not  necessarily 
be  one  for  which  an  action  could  be  then  brought.  So  that 
an  unsigned  attorney's  bill  may  be  set  off  (r).  And  the  debt 
must  exist  not  only  at  the  commencement  of  the  action, 
but  at  the  time  of  plea  pleaded,  and  the  plea  must 
aver  that  the  plaintiff  sCUl  is  indebted  to  the  defen- 
dant («). 

The  demand  must  have  been  a  debt  strictly  so  called ;  Dae  at  tho 
that  is,  a  debt  actuaUy  due  and  payable  at  the  commence-  comm^ee- 
ment  of  the  action  {t).     Therefore  a  bill  or  note  cannot  be  ^^  ^^  *°® 
set  off  unless  due,  and  in  the  defendant's  hands  before  the 
issuing  of  the  writ  (u). 


And  it  must  be  a  debt  still  due  at   the  time  of  trial.  And  at  the 
Therefore  it  may  be  replied  that  since  the  plea  the  plaintiff  ^^®  ®*  *"*^- 
has  paid  the  debt  (x). 

The  debts  must  be  mutual ;  for  the  statutes  only  autho-  Mutual. 
rize  the  setting  off  of  mutual  debts. 

Therefore,  in  the  case  of  partnership  debts,  if  the  firm 
sue,  only  a  debt  due  from  all  the  partners  can  be  set  off. 


(m)  JFake  v.  Tinkler,  16  East, 
86.  But  an  equitable  debt  niiffht 
be  set  off  by  an  equitable  plea. 
See  ante,  p.  428  note  (/). 

(n)  Bull.  N.  P.  180. 

(o)  Jacgues  v.  Wiihy,  1  T.  R. 
657. 

{p)  BaskerviUe  v.  Brown,  2 
Burr.  1229. 

{q)  PeacKxk  v.  Jeffrey,  1  Taunt. 
426. 

(r)  Harrison  v.  TSimer,  16  L. 


J.,  Q.  B.  295 ;  10  Q.  B.  482. 

(«)  Dendy  v.  PoweU,  8  M.  &  W. 
442. 

(0  Bieharda  v.  James,  2  Exch. 
471. 

[u)  Evans  v.  Prosaer,  8  T.  R. 
186  ;  and  see  Brailhwaite  v.  Cole' 
itian,  4  Nev.  k  Man.  654. 

{x)  EyUm  v.  LiUUdale,  18  L.  J., 
Ezch.  869  ;  4  Exch.  159  ;  Briscoe 
▼.  HiU,  10  M.  &  W.  785. 
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CHAPTER  So,  if  the  firm  be  bued,  they  cannot  set  off  a  debt  due  to 
XXVI.  one  or  more  of  the  partners,  but  not  to  all  (y).  But  one 
partner  may  zeitU  a  debt  due  to  the  firm,  by  setting  oflF 
against  it  a  debt  due  from  himself  (z),  and  though,  as  it  seems, 
he  should  in  so  doing  be  acting  in  fraud  of  his  co-partners. 
The  debts  and  credits  of  a  firm  survived  at  law  to  the  sur- 
viving partner,  and  a  Court  of  law  would  not  take  notice 
of  his  equitable  claims  and  liabilities.  His  separate  debts 
and  credits,  and  his  debts  and  credits  as  representative  of 
the  firm,  are  considered  as  of  the  same  nature,  and  may, 
therefore,  be  set  off  against  one  another.  Thus,  when  a 
surviving  partner  sues  for  a  partnership  debt,  a  separate 
debt  due  from  him  may  be  set  off.  So,  when  he  sues  for 
his  separate  debt,  a  debt  due  from  the  former  partnership 
may  be  set  off.  When  he  is  sued  for  a  partnership  debt, 
he  may  set  off  a  debt  due  to  him  individually.  And  when 
he  is  sued  for  a  separate  debt,  may  set  off  a  debt  due  to  the 
firm  (a).  And  if  one  of  two  joint  contractors  is  sued  alone, 
he  may  plead  in  bar  that  the  promises  were  made  by  him 
and  another  jointly,  and  that  a  set-off  is  due  from  the  plain- 
tiff to  him  and  his  co-contractors  (6). 

The  indorsee  of  an  overdue  note  is  not  liable  to  the  set-off 
of  a  debt  due  from  his  indorser  to  the  maker  (c). 

To  examine  minutely  what  are  mutual  debts  when  the 
characters  of  principal  and  agent,  of  executors  and  adminis- 
trators (cQ,  and  of  husband  and  wife  intervene,  would  be  to 
deviate  from  our  main  subject  (e). 

If  a  note  was  given  to  a'  married  woman,  the  husband 
might,  as  we  have  seen,  either  sue  alone  or  join  his  wife.  If 
he  sued  in  his  own  name,  he  was  not  liable  to  a  set-off  due 
from  his  wife  dum  sola,  but  he  was  to  a  set-off  due  from 
himself  (/).  If  he  joined  her,  it  would  seem,  he  was  liable 
to  a  set-off  due  from  his  wife,  but  he  was  not  to  one  due 
from  himself  (^). 


Statntes  per- 
missive, not 
imperatiye.1 


The  general  statutes  of  set-off  are  permissive,  not  im- 


(y)  But  the  Roman  law  was 
otherwise ;  one  partner  might 
claim  a  set-off  due  to  his  partner 
''ex  causft  societatis."  Dig.  45, 
2,  10 ;  Cigacius  in  Cod.  4,  31,  9. 

(z)  Wallace  v.  Kelsall,  7  M.  & 
W.  264. 

(a)  Slipper  v.  Stidsttmey  1  Esp. 
47 ;  6  T.  R.  493,  S.  C. 

(d)  SUxcktcood  v.  Dunn,  8  Q.  B. 
822. 

(c)  Burrough  v.  MaaSt  10  B.  & 
C.  558. 


{d)  See  Blakesley  y,  Smallwood, 
8  Q.  B.  538  ;  Bees  v.  Watts,  11 
£zch.  410  ;  MardaU  v.  TheUusaon, 
6  £.  &  B.  976. 

(«)  See,  however,  Byles  on 
Bills,  6th  American  ed.  p.  548. 

(/)  Burrough  v.  Moss,  10  B.  & 
C.  568. 

{g)  Ibid. ;  see  ante,  Capacity  of 
PaHies;  and  Ord.  XYIII.  r.  4, 
and  Married  Women's  Pro|)erty 
Act,  1882  (45  k  46  Vict,  c  75). 
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perative.     Therefore,  if  a  defendant  have  a  cross  demand,  he   CHAPTER 
may  either  set  it  ofif,  or  bring  a  cross  action  for  it,  at  his      XXVI. 
option  (A).  " 

And  he  may  (supposing  his  demand  to  be  greater  than 
the  demand  against  which  he  sets  it  ofif)  plead  his  set-ofif 
and  bring  an  action  at  the  same  time  for  the  same  sum.  K 
he  has  a  verdict  in  the  action  where  he  is  plaintifif,  and  also 
a  verdict  on  his  plea  of  set-ofif  in  the  action  where  he  is 
defendant,  he  must  consent  to  reduce  his  -verdict  in  the 
action  where  he  is  plaintifif,  by  the  amount  to  which  he  has 
made  his  set-ofif  available  in  the  action  where  he  is  defen- 
dant (t). 

Secondly,  Set-ofif  in  equity. 

The    jurisdiction  of    Courts  of    equity   in    set-ofif   did  Set-off  in 
not  depend  on  the  statute  law;    it    existed  before  any®^^*!- 
Act  of  Parliament  on  the    subject;    and  has,   since  the 
statutes,   been    exercised    in    cases  which  they  will  not 
reach  (^). 

Thus,  where  A.  S.  directed  her  bankers  to  inyest  a  stun  of 
money  in  the  public  funds,  which  they  led  her  to  believe 
they  had  done,  when  in  fact  they  had  not,  A.  S.  afterwards 
joining  her  brother,  J,  S.,  in  a  joint  and  several  note  to  the 
bankers  for  money  advanced  by  them  to  J.  S.,  and  the 
bankers  failing,  Lord  Eldon  directed  the  sum  due  to  A.  S.  to 
be  set  ofif  (p)  against  the  demand  in  a  suit  by  the  assignees 
against  J.  S. 

Equity  would  not  relieve  a  party,  who  neglected  to 
plead  a  set-ofif  at  law  (q).  But  if  the  set-ofif  were  a 
mere  equitable  demand,  not  available  at  law,  equity  would 
assist  (r). 

By  the  Judicature  Act,  1873,  sect.  24,  sub-sect.  3,  power  Set-off  and 
was  given  to  the  Court  to  grant  to  any  defendant  aJl  such  oouater-claim 
relief  as  he  shall  properly  have  claimed  by  his  pleading,  and  ^d^  Judica- 
aJ3  the  Court  might  have  granted  in  any  suit  by  the  defen- 
dant against  the  plaintifif. 

And  by  Ord.  XIX.  r.  3,  a  defendant  in  any  action  may  set 


(A)  BaakeroUU  Y,Broum^  2  Buit. 
1229. 

(i)  Ibid.  By  86  &  87  Vict  c.  66, 
8.  24,  pt  8,  and  Ord.  XXI.  r.  17, 
a  defendant  may  have  judgment 
for  the  balance  in  hia  favour  if 
there  be  any. 

(j)  Story's  Equity  Jurispru- 
dence, 8.  1435. 

(p)  Ex  parte  SUveM,  11  Yes. 


24  ;  and  see  Exports  Manaom,  12 
Yes.  846. 

(q)  Ex  parte  Hobs,  Buck.  127. 

(r)  Toumrow  v.  Benson,  8  Mad. 
203.  An  equitable  set-off  could 
be  pleaded  by  way  of  equitable 
plea  in  an  action  at  law.  And 
see  Cochrane  v.  Oreen,  9  C.  B., 
N.  S.  448 ;  80  L.  J.,  C.  P.  79, 
S.  C. 
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CHAPTER  off  or  counter-claim  against  the  plaintiff  any  right  or  clainiy 
XXVI.  whether  such  setoff  or  counter-claim  sound  in  damages  or 
not,  and  such  set-off  or  counter-claim  shall  have  the  same 
effect  as  a  cross-action,  so  as  to  enable  the  Court  to  pro- 
nounce a  final  judgment  in  the  same  action,  both  on  the 
original  and  on  the  cross  claim.  But  the  Court  or  a  judge 
may,  on  the  application  of  the  plaintiff  before  trial,  prevent 
inconvenience  by  refusing  permission  to  the  defendant  to 
avail  himself  of  the  set-off  or  counter-claim  in  that  particular 
action  (s). 

The  relief  claimed  by  a  defendant,  or  the  counter-claim 
made  by  him,  must  be  stated  specifically,  and  when  he  relies 
upon  any  facU  to  support  such  set-off  or  counter-claim,  he 
must,  in  his  statement  of  defence,  state  specifically  that  he 
does  so  by  way  of  set-off  or  counter-claim  \t). 

Where  a  defendant  raises  a  counter-claim  against  the 
plaintiff  along  with  others,  he  must  set  forth  in  the  title  of 
his  defence  the  names  of  all  such  persons,  and  must  deliver 
his  defence  to  such  of  them  as  are  parties  to  the  action, 
within  the  prescribed  period  (u).  Even  though  the  original 
is  stayed,  discontinued,  or  dismissed,  the  counter-claim  may 
be  proceeded  with  {x).  Should  the  set-off  or  counter-claim 
be  established  for  a  greater  amount  than  that  claimed  by  the 
plaintiff,  the  defendant  may  have  judgment  in  his  favour  for 
such  balance  (y). 

It  will  thus  be  seen  that  a  defendant  in  an  action  may 
avail  himself  of  any  claim  he  may  have  against  the  plaintiff 
which  would  support  a  cross  action,  and  is  not  confined  to 
claims  against  the  plaintiff  solely,  but  may  join  those 
against  the  plaintiff  jointly  with  others,  provided  he  take  the 
proper  steps  in  pleading.  A  party  named  in  a  counter-claim 
cannot  counter-claim  against  the  defendant  (z). 

Of  cases  There  are  cases  in  which  a    stipulation  between  the 

where  a  parties,  though  not  the  subject  of  a  set-off,  is  a  bar  to  the 

ject  of  a  set-  ^  release  is,  as  we  have  seen,  a  discharge  of  the  action, 
off,  is  a  bar  to  whether,  at  the  date  of  the  release,  the  bill  were  due  or 
the  action.      qq^.     And  a  covenant  not  to  sue  at  all  is  equivalent  to  a 

(«)  See  also  Ord.  XXI.  r.  15,  (0  Ord.  XXI.  r.  10,  and  Forms, 

and  Newell  Y.  NaiiofuU  Provincial  App.  D.  Sects.  I.  and  YIL,  App. 

Bank,  1  C.   P.  D.  496,  where  a  £.  Sect.  II. 

debt  accruing  after  the  death  of  (u)  Ord.  XXI.  r.  11. 

the  intestate  was  not  allowed  to  (x)  Ibid.  r.  16. 

be  set  off  against  a  claim  due  to  (y)  Ibid.  r.  17. 

him  in  his  liTetinie  ;  23  &  24  Vict.  {z)  Street  v.  G<yver,  2  Q.  B.  D. 

c.  88,  8.  14.  499. 
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release.  So,  a  release  upon  oonditioDy  or  a  general  oove-  CHAPTEB 
nant  not  to  sue  upon  condition,  is  each  of  them,  after  XXVI. 
condition  performed,  a  good  defence.  But  a  covenant  not 
to  sue  for  a  certain  time  (a),  is  neither  an  absolute  dis- 
charge of  the  action,  for  that  was  not  the  intention  of  the 
parties,  nor  a  suspension  of  it ;  because  it  is  a  rule  of  law, 
that  a  personal  action,  once  suspended  by  the  act  of  the 
parties,  is  gone  for  ever. 

In  general,  where  an  instrument  is  not  the  subject 
of  a  set-off,  it  can  only  bar  the  action  by  operating  as 
a  release.  So  that,  if  not  under  seal,  it  has  no  effect  in 
barring  the  action,  and  uo  effect  at  all  if  made  without  con- 
sideration. 

But,  in  favour  of  commerce,  this  rule  has  been  relaxed  in 
the  case  of  bills  of  exchange.  We  have  seen,  that  an  express 
renunciation  by  the  holder  of  his  claim  on  the  acceptor  has 
been  held  a  bar  to  an  action  by  the  holder  against  the 
acceptor.  So,  it  has  been  decided,  that  an  absolute  or  con- 
ditional simple  agreement  between  parties  to  a  bill,  that  a 
party  liable  shall  not  be  sued,  operates  as  a  defeasance  or 
release.  And  it  has  been  decided,  that  an  indemnity  has  the 
same  effect  (6). 

The    plaintiff    has    twenty-one  days  from    delivery   ofRSPLT. 
defence  to  reply  (c),  and  where  a  counter-claim  is  pleaded 
a  reply    thereto    is    subject   to   the    rules  applicable  to 
defence  {d). 

To  a  plea   denying  consideration  a  replication  simply  To  plea 
ayerring    consideration   was    good  («).      And  even   if   the  denying  con- 
plaintiff  in  his  replication  set  out  the  particular  considera-  ^ideration. 
tion,  and  concluded  to  the  country  under  the  old  form  of 
pleading  he  was  not  bound  to  prove  it(/). 

Where  a  party  to  a  bill,  as  an  acceptor  or  indorser  is  Pleading  an 
concluded  from  denying  a  fact,  as,  for  example,  the  drawing  estoppel, 
or  a  prior  indorsement,  the  estoppel  may  be  replied  ( g)^ 
though  the  plaintiff  may  not  now  demur. 

(a)  Ayliff'^-Serimshirefl^oyr,  Scott,    850;   May  ▼.   Seyler,    8 

46  ;  aute,  Suspension.  £xch.  563. 

(h)  Carr  v.  Stephens,  9  B.  &  C.  (/)  Low  v.  Burrows^  2  Ad.  & 

758 ;  4  Man.  k  R.  590,  S.  C.  £.  488 ;  4  N.  &  M.  866  ;  BaOey 

(c)  Old.  XXIII.  r.  1.  V.  CaUenUl,  1  M.  &  Rob.  879. 

{d)  Ibid.  r.  4.  {g)  Sanderson  v.  uotman,  4  M. 

(e)  PrtacoU   ▼.  Levi,   8  Dowl.  k  6.  209 ;  Armani  v.  Castriaue 

408  ;  1  Scott,   726  ;  Bramah  ▼.  18  M.  h  W.  448.  ' 

RoberU,  1   Bing.  N.  C.  469;  1 
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CHAPTER        Where  one  defence  is  pleaded  to  several  notes  or  billsy 

^^^^^2 ^^^  *^®  plaintiff  makes  but  one  reply  to   the  defence  it 

Distribntiye    ^^^'^  probably  be    construed    distributiyely,   as  it  would 
reply.  formerly  have  been  (A). 

Intenoga-  Interrogatories,  discovery  of   documents^  and   inspection 

lories,  &C.       thereof  are  now  regulated  by  Ord.  XXXI. 

Demurrer  Demurrers  are  abolished,  and  points  of  law  are   to  be 

abolished.       ,^^  ^^  ^^  pleadings  (t). 

Also  new  ^^^  assignments  are  no  long^er  allowed,  their  purpose  being 

assignmen  s.    ^^^  effect^  by  way  of  reply  or  amended  statement  of 
claim  (1;). 

MULTi-  The  Court  will  sometimes  consolidate  actions  on  bills 

PLiciTT,  CON-  ^ijere  the  parties  and  the  question  to  be  tried   are  the 
iSn^TAir!^    same  (Q.    And  the  power  so  exercised  is  expressly  continued 
by  the  new  rules  (m). 

And  where  many  actions  are  pending,  if  the  same  question 
is  involved,  though  the  parties  be  not  the  same,  a  test  action 
may  be  selected  and  tried  in  the  first  instance  (n). 

If  the  holder  bring  concurrent  actions  against  the 
acceptor,  the  drawer  and  the  indorsers,  the  Court  will  stay 
the  proceedings  in  any  one  of  those  actions  on  payment  of 
the  amount  of  the  bill  and  of  the  costs  in  that  particular 
action ;  but  they  would  not,  until  recently,  have  stayed  pro- 
ceedings in  an  action  against  the  acceptor,  except  upon  the 
terms  of  his  i>ayiDg  the  costs  in  all  the  other  actions,  he 
being  the  original  defaulter  (o).  For,  though  no  action 
lies  against  the  acceptor  for  these  costs  (/>),  yet  when  he 
came  to  ask  a  favour,  as  a  stay  of  proceedings,  the  Court 
might  with  propriety  have  put  him  under  terms.  After- 
wards, however,  by  rule  of  all  the  Courts,  it  was  ordered 
that  in  any  action  against  the  acceptor  of  a  bill  or  maker  of 
a  note,  the  defendant  may  stay  proceedings,  on  payment  of 
debt  and  costs  in  that  action  only  (9). 


{h)  Wood  v.  Pei/Um,  18  M.  &  W. 
30. 

(i)  Ord.  XXV.  rr.  1 ,  2. 

{k)  Ord.  XXIII.  r.  6. 

(l)  Booth  V.  Payiu,  11  L.  J., 
Ezch.  256  ;  Sharpe  v.  LeMrieUfe, 
i  M.  &  6r.  87. 

(m)  Otd.  XLIX.  t.  8. 

(n)  Amos  V.  CTutdwick,  L.  R., 
^ChD.  459. 

(0)  Smith  V.  Woodcock,  4  Tyr. 
691  ;  Windham  ▼.  WUhtr,  1  Str. 


515 ;  Golding  v.  Grace,  2  W.  Bl. 
749.  See  Lewis  r,  JkUrymple,  3 
Dowl.  P.  C.  43.^. 

(p)  Datoaon  v.  Morgan,  9  B.  & 
C.  618. 

iq)  R.  T.  T.  1  Vict,  and  Hil. 
T.  16  Vict.  ;  and  see  Comes  r. 
Taylor,  10  Ezch.  441  ;  and  Jnd. 
Act,  1878  (86  k  87  Vict,  c  66), 
8.  24  (5).  And  as  to  saving  of 
prior  consistent  procednre,  Ibid. 
s.  21  ;  Ord.  LXXlI.  r.  2. 
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If  the  bill  or  note  were  obtained  by  the  plaintiff  from  the  CHAPTER 
defendant  without  consideration,  on  an  affidavit  to  that  '^^^^- 
effect  by  the  defendant,  the  Court  will  stay  the  proceedings  ; 
but,  where  there  are  contradictory  affidavits,  the  Court 
will  not  interfere  in  this  summary  way,  but  put  the 
defendant  to  insist  on  it  as  a  defence  on  the  trial  (r). 
Where  an  indorsement  was  made  on  a  promissory  note  by 
the  plaintiff,  the  payee,  that  if  the  interest  were  paid  on 
stipulated  days  during  her  life  the  note  should  be  given  up, 
the  Court  reused  to  stay  proceedings  on  payment  of  interest 
and  costs  («). 

Unless  a  party  to  the  action  applies  for  a  trial  with  a  jury  mode  of 
of  the  cause,  or  any  issue  of  fact,  and  obtains  an  order,  the  tbial. 
mode  of  trial  will  be  by  judge  without  a  jury  (^},  subject  to 
the  power  of  the  Court  or  a  judge  to  order  otherwise 
in  cases  of  accounts  not  conveniently  triable  by  jury  (k),  or 
where  the  cause  was,  without  consent^  otherwise  triable,  befoi'e 
1873  {x). 

If  there  is  only  one  issue  the  right  to  begin  is  with  the  Right  to 
party  upon  whom  the  affirmative  lies  (y).  begin. 

If  there  be  more  than  one  issue  the  plaintiff  is  entitled  to 
begin  if  the  affirmative  of  any  one  issue  is  upon  him  (z), 
even  though,  in  certain  cases,  the  amount  of  the  unliqui- 
dated  damages  (a)   is  the   only  question   upon   which  the 


(r)  TwrruT  v.  Taylor^  Tidd's 
Pr.  9th  ed.  580. 

{a)  SUel  y.  Bradield,  i  Taunt. 
227. 

(/)  Old.  XXXVl.  rr.  6,  7. 

(u)  Ibid.  r.  5. 

(a;)'  Ibid.  r.  4. 

ly)  Anm  V.  i/ugJuSf  1  M.  &  R. 
464. 

(2)  Collier  ▼.  Clarke,  5  Q.   B. 

467. 

(a)  As  the  right  to  begin  is 
sometimes  also  an  onerous  ne- 
cessity (see  Edwards  v.  Jones,  7 
C.  &  P.  638),  it  is  important  to 
bear  in  mind,  that  under  the  old 
practice  the  mere  fact  that 
damages,  though  unliquidnted, 
were  in  dispute,  did  not  eniitle 
the  plaintiif  to  begin.     The  ques- 


tion   was,    on 


wh 


om    was 


the 

affirmative  (or,  more  correctly, 
the  onus  probandi)  on  the  record ; 
and  the  new  Rule  of  1883  did 
not  affect  that  practice  in  actions 


of  contract  Per  Coleridge,  J., 
in  Letais  v.  FTells,  7  C.  &  P.  221 
The  effect  of  that  rule,  as  ex- 
pounded by  further  decisions 
(Ibid.  262;  Harrison  y.  Gould, 
Ibid.  508),  may  be  thus  sum- 
marized, that  in  actions  ex  delicto^ 
for  injury  to  the  person  or  repu- 
tation, and  actions  ex  eantraci4, 
which  die  with  the  person  (Ibid.)  ; 
the  mere  fact  of  haying  to  proye 
damages  giyes  the  plaintiff  the 
right  to  begin,  although  on  the 
record  {e.g,,  libel—plea,  justifica- 
tion) the  onus  is  on  the  defen- 
dant, but  not  where  the  damages 
are  liquidated  or  nominal.  Bowies 
V.  NeaU,  Ibid.  262.  In  all  oth«r 
cases  the  mere  fiict  of  haying  to 
proye  damages,  whether  nominal 
or  substantial,  liquidated  or  un- 
liquidated, general  or  special, 
does  not  giye  the  plaintiff  the 
right  to  begin  when  the  onus  on 
the  record  Ues  on  the  defendant. 
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CHAPTER  burthen  of  proof  is  upon  him ;  but  it  it  otherwise  where  the 
XXVI.      damages  are  liquidated  or  nominal,  and  if  all  the  issues  be 
'  upon  the  defendant  he  has  the  right  to  b^^  (6). 

But  though  an  issue  may  be  apparency  affirmatiye,  it 
may  be  substantially  negative,  and  viet  versd^  or  there  may  be 
a  presumption  in  favour  of  the  side  who  affirms,  and  there- 
fore the  test  is  sometimes  stated  to  be,  "  who  would  fiedl  if 
no  evidence  were  offered  on  either  side  1 " 

Thus,  as  between  drawer  and  acceptor,  a  defence  by  the 
latter  that  there  was  no  consideration  either  from  drawer  or 
plaintiff,  though  in  form  negative,  amounts  to  an  affirmation 
by  the  defendcmt  that  the  bill,  on  which  the  law  presumes 
him  liable,  is  an  accommodation  bill  (c). 

As  to  whether  it  is  the  substantial  issue  wt  the  pleadings  or 
the  substantial  issue  according  to  the  coiu'se  to  be  adopted 
at  the  trial,  which  regulates  the  right  to  begin,  the  cases  do 
not  conclusively  show  (d). 

And  even  if  an  error  in  this  respect  is  committed  at  the 
trial,  a  new  trial  will  not,  therefore,  be  granted  unless  in- 
justice has  been  done  (e). 


Rebutting 
evidence. 


It  was  at  one  time  held  (/)  that  if  the  plaintiff  had  the 
right  to  begin,  and  had  notice  on  the  recoid  or  otherwise  of 
the  defence  to  be  set  up,  he  was  bound  to  go  at  once 
into  his  whole  caae,  original  and  rebutting.  But  Abbott, 
G.  J.  (^),  subsequently  held  otherwise,  and  Starkie  points 
out  that  the  course  most  likely  to  save  time  is  to  limit  his 
evidence  to  his  primd  facie  case,  and  to  give  rebutting 
evidence  only  when  it  is  seen  how  much  defendant  can 
prove  (A). 


See  Best,  Jtighi  to  Begin,  p  42. 
The  same  learned  writer  favours 
the  view  that  the  defendant,  by 
admitting  the  amount  of  damages, 
even  in  a  case  within  the  rule, 
can  obtain  for  himself  the  right 
to  begin.     Ibid.  50. 

(h)  Mercer  v.  Whell,  6  Q.  B. 
447  ;  Chapman  v.  Sawaon,  8  Q.  B. 
tJ73. 

(c)  Mais  V.  Barber,  1  M.  &  W. 
425.  The  damages  recoverable  in 
a  claim  upon  the  bill  are  ez]|)reAsly 
described  as  liquidated  m  the 
Code  (sect  57),  though  the  in- 
terest thereby  made  recoverable 
is  rendered  uncertain  in  amount 
by  the  provision  that  such  in- 
terest may  be  withheld  in  whole 
or  in  part,  and  the  rate  specified 
in  the  bill  is  not  necessarily  to  be 


allowed  as  damages.  Ibid,  sub-s. 
3.  But  for  the  purposes  of  de> 
termining  the  right  to  begin,  this 
uncertaintv  would  seem  to  be 
immaterial.  Cannam  v.  Farmer, 
8  Exch.  669. 

{d)  See  Roman  v.  ThompaoTi,  6 
C.  &  P.  717 ;  Smart  v.  Hayner, 
Ibid.  721 ;  MilU  v.  Oddy,  Ibid. 
728  ;  8  Dowl.  722  ;  2  C,  M.  &B. 
103  ;  Ponti/ex  v.  Jolly,  9  C.  &  P. 
202. 

ie)  Cannam  v.  Fanner,  8  Exch. 
698  ;  ScoU  v.  Lewis,  7  C.  &  P. 
847. 

(/)  Fees  V.  Smith,  2  Stark.  N. 
P.  C .  80,  per  Lord  Ellenborongh, 

\g)  1  Stark.  Evid.  882. 
(A)  Ibid. 
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But  plaintiff  must  take  care  not  to  ''split  his  case,"  i,e.,   GHAPTBB 
his  evidence  of  the  same  kind ;  for  if,  with  the  general  right      XXVL 
to  hegin,  he  gives  part  of  his  rebutting  evidence  he  may  be  g  ,. . ^ 
precluded  thereby  from  following  defendant's  case  with  the  eaie.. 
residue  of  his  rebutting  evidence  {%), 

In  an  action  by  the  indorsee  against  the  maker  of  a  note,  bvidxncv. 
the  declarations  of  the  payee  at  the  time  of  making  it  are  DeclaratioM 
evidence  as  part  of  the  res  gesUz  {k).  SLw^g  ttie 

It  has  been  held,  that  declarations  by  the  holder  of  a 
negotiable  instrument,  made  whilst  he  was  holder,  are  |,-  p^  ^° 
evidence  against  a  plaintiff  who  claims  under  him  and  parties, 
stands  on  his  title  (2),  in  the  same  manner  as  declarations 
made  by  a  former  owner  of  an  estate  respecting  his  own 
title,  whilst  he  was  in  possession,  are  evidence  against  a 
subsequent  owner  (m). 

But  there  is  an  obvious  distinction  between  the  case  of 
an  assignee  of  land  or  other  property  and  the  ordinary 
assignee  of  a  negotiable  instrument.  The  former  has,  in 
general,  no  title  either  at  law  or  in  equity,  unless  his 
assignor  had,  but  the  latter  may,  as  we  have  seen,  have 
a  very  good  title,  though  his  assignor  had  none  at  all. 
Acconiingly,  it  has  been  decided  that,  unless  the  plaintiff 
on  a  bill  or  note  stands  on  the  title  of  a  former  holder, 
the  declarations  of  such  former  holder  are  not  evidence 
against  him  (n).  But  if  he  do  stand  on  the  title  of  a  prior 
holder,  as  if  he  have  taken  the  bill  overdue  or  without 
consideration,  then  the  declarations  of  that  prior  holder  are 
evidence  against  him. 

It  has  been  held,  that  a  jury  can  draw  no  inference  from  Effect  of 
an  admission  on  record.     *'  The  pleadings,"  said  Alderson,  admiflBion 
B.,  "are  not  before  the  jury,  but  only  the  issue"  (o).     But  ®^  wooid. 
the  Court  of  Queen's  Bench  have  held  otherwise  (/>). 


(i)  Brovmt  y.  Murray^  R.  &  M. 
254 ;  Sylvester  ▼.  HcdL,  Ibid.  255, 
n. ;  WUliams  ▼.  Davie$^  2  Cr.  & 
M.  464. 

(k)  Kent  v.  Lowen,  1  Camp. 
177   180 

(/)  Pocock  V.  BiUing,  2  Ring. 
269  ;  Ry.  k  M.  127. 

(m)  Woolway  v.  Rowt^  1  Ad.  k 
£.  114  ;  8  N.  &  M.  849. 

(n)  Borough  v.  WhiU,  4  B.  & 
C.  825  ;  6  D.  &  Ry.  879  ;  2  C.  & 
P.  8,  S.  C.  ;  Beaitehamp  v.  Parry, 
1  B.  &  Ad.  89  ;  Shaw  r.  Brown, 
4  D.   &  R.   781  ;  Smiih  v.   De 

B.B.IL 


Wruitz,  1  R.  &  M.  212  ;  and  see 
Phillips  T.  Cole,  10  Ad.  k  E.  106  ; 
2  P.  &  D.  288. 

{o)  Edmunds  v.  Oroves,  2  M.  & 
W.  642  ;  5  DowL  775. 

(p)  Bingham  y.  Stanley,  2  Q. 
B.  117 ;  see  Mdlpas  y.  Clements, 
19  L.  J.,  Q.  B.  485.  In  Robins  v. 
Maidstone,  4  Q.  B.  815,  the  Coart 
of  Q.  B.  corrected  Uie  language 
attributed  to  them  in  Bingham  y. 
Stanley  ;  and  see  Smith  v.  Martin, 
9  M.  &  W.  804  ;  Feam  y.  FUiea, 
7  M.  &  G.  513. 
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CHAPTER 
XXVI. 

Proof  of 
signatare. 


Proof  of 
mark. 


Proof  of 
name. 


Proof  of 
signatare  by 
agent. 


Collateral 
aecuritj. 


Identity  of 
defendant. 


Where  there  was  no  attesting  witness,  the  signature  to  a 
bill  might  always  have  been  proved  by  any  person  who  had 
seen  the  party  write,  or  had  received  letters  from  him,  or  by 
oomparison  of  handwriting. 

^  attesting  witness  must  always  have  been  called, 
unless  dead,  insane,  or  out  of  the  jurisdiction  {q).  But 
now  by  the  17  &  18  Vict.  o.  125,  s.  26,  it  is  not  neceasary 
to  call  the  attesting  witness,  except  in  those  cases  where 
his  attestation  is  essential  to  the  validity  of  the  instru- 
ment (r). 

If  a  bill  or  note  be  signed  or  indorsed  with  a  mark,  such 
mark  may  be  proved  by  a  person  who  has  seen  the  party  so 
execute  instruments,  and  can  recognize  some  peculiarity  in 
the  mark  (<). 

Where  an  acceptance  is  by  the  christian  and  surname  of 
the  drawer,  a  witness  who  has  seen  him  write  his  surname 
only  is  competent  to  prove  the  acceptance  (t). 

An  averment  that  the  defendant  made  a  note, ''  his  own 
proper  hand  being  thereunto  subscribed,"  is  satisfied  by 
proof  that  the  note  was  made  by  an  agent,  for  those  words 
may  be  rejected  as  surplusage  (u). 

An  agreement  that  certain  shares  are  to  be  held  as  a  col- 
lateral security  for  a  bill  is  evidence  to  prove  an  allegation 
that  any  sum  received  by  the  holder  should  be  satisfiEiction 
pro  tanto  (a?). 

It  was  at  one  time  held,  that  there  must  be  some  evi- 
dence of  the  identity  of  the  pei*son  whose  hand¥rriting  is 
proved  as  the  defendant's  with  the  real  defendant,  and 
that  mere  correspondence  of  christian  and  surname  is  no 
evidence  of  identity  (y).  But  the  inconvenience  of  such  a 
doctrine  soon  compelled  the  Courts  to  retrace  their  steps. 


(q)  The  attesting  witness  must 
have  heen  called,  though  the  at- 
testation were  on  the  back  of  the 
bill,  Jiichards  v.  Frankhum,  9  C. 
k  P.  221 ;  and  though  he  were 
blind,  Crank  v.  Frith,  2  Moo.  k 
Rob.  262. 

(r)  See  ante,  p.  96  (/),  as  to  the 
cases  in  which  attestation  to  a 
bill  or  note  was  essential. 

(s)  Ocorge  v.  Surrey,  M.  k  M. 
516. 

(t)  Lewis  v.  Sapio,   M.   k  H. 


89,  oyermling  FotveU  v.  Ford,  2 
Stark.  164. 

(u)  Booth  v.  Ghrove,  IL  &  M. 
182 ;  3  C.  &  P.  885. 

(x)  Malpas  v.  Clements,  19  L 
J.,  Q.  B.  435. 

(y)  Whitelock  v.  Muagrove,  I 
C.  k  M.  511  ;  Jones  v.  Jones,  9 
M.  kW.76;  11  L.  J.,  Exch. 265  ; 
BeU  V.  Ounn,  11  L.  J.,  C.  P.  57. 
As  to  identity  of  first  indorser 
with  drawer,  see  Smith  v.  M<mey- 
penny,  2  Mou.  k  Kob.  817. 
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''The    transactions  of   the    world/'   says    Lord    Denman,    CHAPTER 
"  could  not  go  on,  if  such  an  objection  were  to  prevail.     It      XXVI. 
is  unfortunate  that  the  doubt  should  ever  have  been  raised, 
and  it  is  best  that  we  should  sweep  it  away  as  soon  as  we 
can"(«). 

It  is  conceived  that  there  must  be  some  peculiar  circum- 
stances tending  to  raise  a  question,  before  the  plaintiff  can 
be  required  to  show,  that  tlie  person  who  signed  the  bill  or 
note,  and  whose  christian  and  surname  agree  with  the  de- 
fendant's, is  the  person  who  vku  served  wiih  the  unity  for  that 
person  is  the  real  defendant  in  eveiy  action. 

Where  it  is  necessary  to  prove  the  consideration,  and  on  Evidence  of 
whom  the  burthen  of  proof  lies,  see  the  Chapter  on  Con-  oonsideratioxi. 

8IDBRATI0N. 


It  is  not  necessary  to  produce  the  bill  on  the  trial,  unless  Production  of 
some  issue  be  joined  which  renders  the  production  of  the  the  bill, 
bill  necessary  (a) ;  nor  on  a  writ  of  inquiry  (6) ;  nor  will 
statements  in  the  plea  entitle  the  defendant  to  offer  evidence 
of  it  without  notice  to  produce  (c).  But,  if  interest  be 
sought  from  a  period  before  the  issuing  of  the  writ  it  may 
be  necessary  to  produce  the  bill  (eQ. 

An  admission  under  a  judge's  order  that  a  bill  was  ac-  Effect  of  ad- 

cepted  by  A.  for  B.,  is  an  admission  of  A.'s  authority  (e).        mission  under 
^         J  >  -^  ^  ^  Judge^s  order. 

A  promissoiy  note,  as  between  the  original  parties,   is  Bill  or  note, 
evidence  of  money  lent  (/),  and  of  an  account  stated  when  evidence 
the  note  falls  due  (^),  and  is  admissible  as  a  paper  or  writing  ^^^^  the 
to  prove  the  defendant's  receipt  of  so  much  money;  and  even  ^J^ta^ 


(2)  Setoell  V.  Evans,  4  Q.  B. 
626  ;  Roden  v.  Ryde,  ibid.  ; 
ff amber  v.  Roberts,  18  L.  J., 
C.  P.  260. 

(a)  Shearm  v.  Bumard,  10  Ad. 
k  E.  59S  ;  2  Per.  &  Dav.  565  ; 
Read  v.  Gamble,  5  N.  &  M.  4S8 ; 
10  Ad.  &  £.  597,  n.  ;  bnt  see 
Fryer  v.  Brmon,  R.  &  M.  145. 

(d)  Lane  v.  Mullins,  1  Gale  k 
Dav.  712;   11  L.  J.,  Q.  B.  51; 

2  Q.  B.  254  ;  Dams  v.  Barker, 

3  C.  B.  606  ;  and  the  production 
of  the  bill  may  be  rendered  un- 
necessary by  an  admission  of  the 
liand¥rriting.  Chaplin  v.  Levy,  28 
L.  J.,  Excb.  117;  9  Excb.  531. 

(c)  OootleredY.  Armour,  3  Q.  B. 
956.     As  to  what  is  a  safficient 


notice,  see  Lawrence  v.  Clark,  3 
D.  k  L.  87. 

(d)  Button  V.  Ward,  15  Q.  B. 
26. 

(e)  Wilkes  v.  ffqpHns,  1  C.  B. 
787. 

(/)  Clarke  v.  MaHin,  Lord 
Bayni.  758  ;  per  Lord  Mansfield, 
in  Ora/nt  v.  Vaughan,  8  Burr. 
1525  ;  Baylov,  857 ;  Morgan  v. 
Jones,  1  C.  JE  J.  167  ;  Smith  v. 
Kendall,  6  T.  B.  123  ;  but  see 
Fesenmayer  v.  Adcoek^  16M.  &W. 
449.  Money  deposited  with  a 
banker  is  money  lent  Pott  v. 
Clegg,  16  M.  k  W.  821. 

{g)  fFheatley  v.    WUliams,    1 
M.  k  W.  539  ;  Irving  v.    Veitch 
8  M.  &  W.  90. 
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CHAPTER    although  it  has  been  invalidated,  as  a  note^  by  alteration  (A). 


XXVI. 


But  a  bill  which  never  was  properly  stamped  is  not  thus 
admissible  for  collateral  purposes,  though  formerly  held  to 
be  so  (i).  An  instrument  though  not  stamped  is  admissible 
to  show  that  the  transaction  is  void,  as,  e.g.,  formerly  for 
usuiy  (k).  An  instrument  promising  payment  on  condition, 
which,  as  we  have  seen,  is  not  a  promissory  liote,  was  not 
evidence  to  sustain  the  money  counts  (/). 

Upon  principle  it  appears  clearly  that  a  bill  or  note  can 
be  evidence  xmder  the  money  claims  only  as  between  imme- 
diate parties,  and  the  later  decisions  are  in  favour  of  this 
doctrine  (m),  though  it  has  been  held  evidence  of  money 
received  to  the  use  of  the  holder  (n). 

An  indorsement  is  primd  facie  evidence  of  money  lent 
by  the  indorsee  to  the  indorser  (o),  and  of  an  account 
stated  (p). 

What  a  paid  A  cheque  that  has  been  presented  and  duly  paid  by  the 
cheque  is  banker  is  no  evidence  of  money  lent  by  the  drawer  to  the 
evidence  of  as  pavee. 

drawerand  ^^'  *^®  '^^'^  ^^^^  ^^  money  passing  from  A.  to  B.  is  of 

payee.  itself  no  proof  of  a  loan  from  A.  to  B.  (q).     Nor  is  the  fact 

that  A.*s  cheque  in  favour  of  B.  has  been  paid  by  the 
banker,  and  that  the  cheque  bears  B.'s  indorsement.  For 
all  that  appears  is  that  A.'s  money  has  been  paid  by  A.  to 
B.  through  a  banker  ;  but  whether  as  a  loon  from  A.  to  R, 
or  whether  as  a  repayment  of  money  previously  due  from 
A.  to  B.  on  some  other  account,  or  whether  because  B.  had 
cashed  the  cheque,  does  not  appear.  And  a  fact  which  is 
equally  consistent  with  any  one  of  three  different  hypotheses 
is  proof  of  no  one  of  the  three.  The  indorsement  makes  no 
difference,  for  that  merely  shows  that  the  cheque  passed 
through  B.'s  hands,  and  may  have  been  added  at  the  banker's 
request  for  the  banker's  better  security,  although  had  the 
cheque  got  into  the  hands  of  a  subsequent  holder  with  B.'s 


{h)  SuUon  y.  Toomer,  7  6.  &  C. 
416  ;  1  Man.  &  R.  125 ;  Tomkins 
y.  Athby,  6  B.  &  C.  641 ;  9  DowL 
&  R.  648  :  M.  &  M.  32. 

(i)  Jardine  v.  Fajftief  1  B.  k 
Ad.  66S  ;  Jones  r.  Ryder,  4  M. 
k  W.  82 ;  Hdmes  y.  Jiackrill,  8 
C.  B.,  N.  S.  789. 

{k)  Nash  y.  Duncomb,  1  U,  k 
Bob.  104 

[I)  Morgan  y.  Jones,  1  C.  &  J. 
162  ;  1  Tyrw.  21. 

{m)  Waynam  v.  Bend,  1  Camp. 
175 ;  Bentley  y.  Northhouse,  M. 


ft  M.  66  ;  EaUs  y.  Didcer,  M.  k 
M.  824  ;  Bayley,  867,  6th  ed. 

(n)  Vide  Chitty,  9th  ed.  681, 
and  Bayley,  6th  ed.  p.  868  ;  QrenU 
v.  Vaughan,  8  Bnir.  1616. 

(0)  Kessebotoery,  Tims,  Bayley, 
6th  ed.  867  and  859. 

{p)  Burmester  y.  Hogarth,  11 
M.  k  W.  101 ;  Fryer  y.  Boe,  12 
C.  B.  487. 

{q)  Welch  v.  Seaborn,  1  SUrk. 
474  ;  Pearoe  y.  Davis,  1  Mood,  k 
Rob.  365 


i 
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indorsement  on  it,  that  indorsement  might  then  have  been   GHAPT£B 
evidence  of  money  lent  by  the  holder  to  B.  or  of  an  account      ^^^^ 
stated  between  them  (r). 


As  between  banker  and  customer  a  cheque  paid  by  the  As  between 
banker  is  no  proof  of  money  lent   or  advanced  by  the  banker  and 
banker  to  the  customer,  but  primd  facie  it  shows  a  return  cnstomcr. 
of  money  previously  deposited  by  the  customer  with  the 
banker. 

A  cheque  not  presented  has  been  held  not  to  be  evidence  Whether  an 
of  money  lent  by  the  drawer  to  the  payee  (»).  l^P^^^'*® 

In  an  action  by  the  payee  against  the  maker  of  a  note  Prop^  hi 
or  acceptor  of  a  bill,  the  plaintiff  must,  if  the  making  or  ^*S^^ 
acceptance   be  in  issue,  prove  the  handwriting  (t)  of  the  payee  v. 
person  whose  name  appears  as  the  maker  of  the  note  or  maker  or 
acceptor  of  the  bilL  acceptor. 

In  an  action  by  the  indorsee  against  a  maker  or  acceptor,  indorsee  «. 
the  plaintiff  must  first  prove  the  making  of  the  note  or  the  maker  or 
acceptance   of  the  bill.     We  have  already  seen  that  the  acceptor, 
acceptance  admits  the  drawing.     Then  the  indorsement 
must  be  proved,  and  if  it  be  special,  it  must  appear  that  the 
indorsee  is  the  person  described  in  it.     If  the  instrument 
be  payable  to  bearer,  or  indoi-sed  in  blank,  it  is  of  course 
unnecessary  to  allege  or  prove  (u)  a  subsequent  indorse- 
ment. 

A  promise  to  pay,  or  an  offer  to  renew  a  bill  or  note, 
made  to  the  indorsee  after  it  is  due,  is  an  admission  of  the 
holder's  title,  and  will  make  the  proof  of  indorsement  un- 


(r)  Rogers  v.  Flook,  Bristol 
Smnmer  Assizes,  1866. 

(«)  Pearce  v.  Davis,  1  M.  &  Rob. 
866. 

(0  By  the  Common  Law  Proce- 
dure Act,  1852,  s.  117,  either  party 
was  able  to  call  on  the  other 
by  notice  to  admit  any  document 
saving  all  just  exceptions,  and  in 
case  of  refusal  or  neglect  to  admit, 
the  costs  of  proving  the  document 
should  be  paid  by  the  party  neg- 
lecting or  refusing,  unless  at  the 
trial  toe  Judge  should  certify  that 
the  refusal  to  admit  was  reason- 
able ;  and  no  costs  of  proving  any 
document  should  be  allowed  unless 
such  notice  should  begiven,  except 


in  cases  where  the  omission  tocive 
the  notice  was  in  the  opinion  oithe 
Master  a  saving  of  expense.  And 
see  R.  30,  H.  T.  1858.     Simikr 

Srovisions  as  to  admissiuns  of 
ocuments  exist  under  the  new 
Ord.  XXXil.  r.  2,  and  as  to  ad- 
missions of  facts  under  Id.  r.  4. 
By  Ord.  XXI.  r.  9,  in  case  of  a 
frivolous  or  wanton  denial  or 
non-admission  of  fact  in  the  de- 
fence, the  Court  may  make  such 
order  as  may  seem  just  with  re- 
gard to  the  extra  costs  occasioned 
thereby. 

{u)  U nless  averred  in  the  state- 
ment of  claim.  See  Chapter  ou 
Transfer. 
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XXVL 


IndoTseo  «. 
indoner. 


Beoeipt. 


Statements 
by  deceased 
persozus. 


necessary  (x).    But  the  admission  of  an  indorser  is  evidence 
against  him  only,  not  against  other  parties  (y). 

In  an  action  by  an  indorsee  against  an  indorser,  it  is 
necessary,  first,  to  prove  the  indorser's  signature,  which  ad- 
mits the  ability  and  signature  of  eveiy  antecedent  party  (z) ; 
then  a  due  presentment  (a)  for  payment  or  acceptance,  and 
dishonour  j  and,  lastly,  notice  of  dishonour,  or,  if  the  record 
admit  of  such  proof,  a  competent  excuse  for  neglecting  to 
give  it 

An  indorsement  was  evidence,  in  this  action,  under  the 
common  counts  (6). 

A  general  receipt  on  the  back  of  a  bill  is  not  of  itaelf 
evidence  of  the  payment  by  the  drawer,  though  he  produces 
the  bill  (c),  for  ** primd  faciey"  says  Lord  Eenyon,  "the  receipt 
on  the  back  imports  that  it  was  paid  by  the  acceptor."  But 
this  doctrine  must  be  taken  with  the  qualification  that 
slight  circumstances  will  show  the  contrary  (d). 

Parol  evidence  is  admissible  to  explain  the  receipt  (e). 

An  entry  or  statement  by  a  person  since  deceased  against 
his  own  pecuniary  interest,  whenever  made,  is  evidence 
between  third  persons  of  the  fact  which  it  records  (/). 

And  a  minute  in  writing  by  a  person  since  deceased,  made 
in  the  ordinary  course  of  his  business,  and  contempcM^aneous 
with  the  fact  it  records,  is  also  evidence  (g). 


Mode  of  proof      The  mode  of  giving  facts  in  evidence,  in  the  majority  of 

at  trial.  cases,  is  practically  unaltered   under  the  Judicature  Acts 

aud  Orders  (h).     But  it  is  to  be  noticed  that  now,  in  the 

absence  of  written  consent  by  the  solicitors  to  all  parties,  or 


(x)  ffankey  v.  Wilson,  Sayer, 
223  ;  BobaJiquet  v..  Andisrson,  6 
Esp.  43 ;  Svdford  v.  Cfiambers,  1 
Stark.  326  ;  Jones  y.  Morgan,  2 
Camp.  474. 

{y)  ffemingsY,  Robinson^Bames, 
436. 

(a)  Code,  a.  55  (2).  Critehlaw 
V.  Parry,  2  Camp.  182 ;  Chaters 
V.  Bdl,  4  Esp.  210;  Macgregor 
y.  Rh(*cLes,  25  L.  J.,  Q.  B.  318 ; 
6  E.  k  B.  266,  S.  C. 

(a)  /.«.,  if  denied  by  defence. 

{b)  Kesaebawsr  v.  Tims,  Bayley, 
6th  ed.  ;  and  see  ante,  p.  436  (o) 

(c)  SehoUy  y.    TValsby,  Peake, 


24. 

(d)  See  PhiUips  v.  JFarren,  14 
M.  k  W.  879. 

(e)  Graves  v.  Bey,  SKA  Ad. 
318. 

(/)  Eigham  v.  Bidgway,  1 
East,  109.  See  the  notes  to  this 
case  in  2  Smith's  Lead.  Ca.  193. 
But  as  to  memoranda  on  the  bill 
or  note  itself,  see  the  Chapter  on 
the  Statute  of  Limitations. 

{g)  Price  y.  Earl  of  Torringion, 
1  Salk.  285.  See  the  notes  to 
1  Smith*8  Lead.  Cs.  139,  and 
Eastern  Union  Raiiway  Ccmpaai/y 
v.  Symonds,  5  Exch.  237. 

{h)  Jnd.  Act,  1875,  s.  20. 
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an  order  of  the  Court  or  a  judge,  the  evidence  of  witnesses   CHAPTBB 
in  all  actions,  whether  tried  in  the  Chancery  or  Common      XXYL 
Law  division,  is  to  be  vivd  voce  and  in  open  Court     But " 
when  the  solicitors  of  all  the  parties  have  so  consented,  or 
a  judge  has  made  an  order  to  that  effect,  any  particular  fact 
or  facts  may  be  proved  by  affidavit  (t). 

By  virtue  of  a  recent  statute  {h)y  entries  in  bankers'  (/)  Bankers* 
books  may  be  proved  by  examined  copies,  provided  that  it  ^^  ^^ 
be  first  proved,  by  a  partner  or  officer  of  the  bank,  that  the  2579, 
book  was  one  of  the  ordinary  books  of  the  bank,  that  the 
entry  was  made  in  the  ordinary  course  of  business,  and 
that  the  book  is  in  the  custody  of  the  bank.     These  facts, 
as  well  as  the  examination  and  correctness  of  the  copy, 
fuay  be  proved  either  orally  or  by  affidavit,  and  the  copy 
theii  becomes  primd  facie  evidence  of  the  entry  and  of  the 
matters  it  records. 

We  shall  shortly  see  that,  independently  of  the  Code,  d-ajiaobs. 
unless  interest  were  payable  by  the  express  words  of  the 
instrument,  it  was  in  the  discretion  of  the  jury  to  give  or 
withhold  it,  or  to  reduce  it  below  5  per  cent,  which  is  the 
usual  rate  given.  So,  where  the  interest  on  a  foreign  bill 
is  governed  by  the  law  of  a  foreign  country,  in  which  the 
rate  of  interest  is  high,  the  jury  may  give  a  much  higher 
rate  (m). 

And  now  the  Code  expressly  enacts  (n),  as  the  measure 
of  damages  on  dishonour  of  a  bill — 

(a)  The  amount  of  the  bill ;  (b)  Interest  (from  the  time 
of  presentment  for  payment  if  the  bill  is  payable  on 
demand,  or  from  maturity  in  any  other  case)  ;  (c)  Expenses 
of  noting  (0)  or  (when  protest  is  necessary  and  has  been 
extended)  of  protest. 

Or  in  case  of  a  bill  dishonoured  abroad  in  lieu  of  the 
above  damages  (a)  re-exchange ;  (b)  interest  thereon  till 
payment. 

Interest,  where  not  made  payable  on  the  face  of  the^NTMBBST. 

*      "  1  fa  viMtnwA 


Itsnatiue. 


(t)  Old.  XXXVII.  r.  1 ;  Old. 
XXXVIII.  Pt  8. 

{k)  42  k  48  Vict,  c  11,  which 
applies  to  all  parties,  whether 
customers  or  not  Harding  v. 
WUUams,  L.  B.,  14  Ch.  D.  197. 

U)  **  Bank '*  and  ''banker  "  are 
defined  by  sect.  9  of  the  Act,  and 
further  by  45  k  46  Vict  c  72, 
8.  II  (2). 


(m)  See  ante,  Forsiok  Law. 

(fi)  Sect.  67.  These  damages 
are  to  be  deemed  liquidated,  the 
importance  of  which  provision  in 
proceedings  under  Ord.  XIV.  has 
been  pointed  out  ante,  p.  412,  and 
its  bearing  on  the  right  to  begin, 
ante,  p.  482,  note  (c). 

(0)  So  under  BiUs  of  Exchange 
Act,  1855,  s.  5. 
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XXVI. 


C]^^^ER  instrument  (p),  is  in  the  nature  of  damages  for  the  retention 
^''"'        of  the  principal  debt 

The  general  rule  of  the  common  law  is,  that  interest  is 
not  recoverable  unless  there  were  an  express  stipulation  {q\ 
that  interest  should  be  paid,  or  unless  such  be  the  usa^e  of 
trade.  Bills  and  notes,  by  the  usage  of  trade,  carry  interest 
from  the  time  of  maturity ;  but  a  jury  are  not  bound,  unless 
they  see  fit,  to  give  more  than  nominal  interest,  or,  indeed, 
any  interest  at  aU  (r). 

And  by  statute  («),  interest  is  recoverable  on  all  debts 
payable  by  virtue  of  a  written  instrument,  at  a  certain  time, 
or  ascertainable,  and  on  all  other  debts  after  a  written 
demand,  and  notice  that  interest  will  be  claimed  from  the 
date  of  the  demand ;  but  it  is  discretionary  with  the  jury 
to  give  or  withhold  it. 


Under  the 
code. 


And  the  Code  {t)  makes  interest  part  of  the  measure  of 
damages  on  dishonour  of  a  bill.  And  though  it  provides 
that  such  damages  ''shall  be  deemed  to  be  liquidated 
damages,"  it  preserves  the  discretion  above  mentioned  in 
the  jury  by  farther  enacting  (u)  that ''  such  interest  may, 
if  justice  require  it,  be  withheld  wholly  or  in  part,  and 
where  a  bill  is  expressed  to  be  payable  with  interest  at  a 
given  rate,  interest  or  damages  may  or  may  not  be  given  at 
the  same  rate  as  interest  proper." 

Fxom  what         Interest  is  seldom  expressly  made  payable  on  the  face  of 
time  it  runs     the  instrument,  but  sometimes  it  is  so. 
when  payable      Before  the   Code,   where   interest    was    expressly  made 
^  *J^®.*®™   payable  on  the  face  of  the  instrument,  it  carried  interest 
ment.  '  ^^^  ***  date,  and  not  merely  from  its  maturity.     For  it 

was  said  unless  the  words  "  bearing  interest,"  or  other 


(p)  But  if  interest  be  ])ayable 
by  the  terms  of  the  instrument, 
it  is  recoTerable,  not  as  damages 
bnt  as  a  debt.  WcUkins  y.  Morgan, 
6  C.  &  P.  661  ;  Hudson  v.  Foasett^ 
18  L.  J.,  C.  P.  141 ;  7  M.  &  G. 
828.  So  if  there  be  a  collateral 
agreement  to  pay  a  particular 
rate  of  interest.  Florence  v. 
Jewninga,  26  L.  J.,  275 ;  1  C.  B., 
N.  S.  684.  As  to  payment  of 
principal,  in  full  of  both  principal 
and  interest,  see  Payment. 

{q)  If,  at  the  time  of  a  contract 
of  sale,  the  vendee  agrees  to  pay 
by  blU  or  note,  and  neglects  to  do 
so,  interest  is  recoveraole  as  part 
of  the  price.     Marshall  r.  Foole, 


13  East,  98  ;  Daria  v.  Smyth,  8 
M.  &  W.  899. 

(r)  Kerne  v.  Keene,  27  L.  J., 
C.  P.  88  ;  8  C.  B.,  N.  S.  144 ; 
See  Cameron  v.  Smith,  2  B.  &  A. 
305  ;  5  Taunt  626 1  In  re  Bwrgess, 
2  Moore,  745  ;  ExparU  Williams, 
1  Rose,  399  ;  ExparU  Cocks,  Ibid. 
817  ;  Lowndes  v.  Collins,  17  Ves, 
27  ;  Lithgow  v.  Lyan,  1  Coop.  C* 
C.  29.     See  post,  pp.  447,  448. 

(«)  3  &  4  Will.  4,  c  42,  ss.  28, 
29.  See  Taylor  v.  SUM,  84  L.  J., 
£xch.  1 ;  9xiilI)wM<mJbeY,Brighton 
Club,  L.  R.  10  Q.  B.  871. 

(0  Sect.  57  (b),  and  on  bill  dia- 
honoured  abroad,  Ibid,  sub-s.  2. 

(u)  Ibid,  sub-s.  3. 
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words  of  similar  import,  are  taken  to  mean  that  interest  is   CHAFIER 

payable  from  the  date  of  the  instrument,  they  would   be       XXVI. 

idle,  since  without  any  such  words  the  owner  of  the  bill  or 

note  would  be  entitled  to  interest  from  its  maturity.     Thus 

it  has  been  held,  that  on  a  bill  drawn  payable  at  a  certain 

period  after  date,  hearing  interest^  the  plaintiff  is  entitled  to 

recover  interest  from  the  date  of  the  bill  (x).     So,  where  a 

note  was  made  payable  on  demand  with  lawful  interest,  it 

was  held  to  carry  interest  from  the  date  (y).     So,  a  promis- 

8017  note,  whereby  the  maker  promised  to  pay,  one  year 

after  his  death,  300/.  with  legal  interest,  bears  interest  from 

the  date  of  the  note  (2). 

But  it  should  be  noted  that  the  Code  now  makes  the  Fiom  what 
interest  recoyerable  from    the    time   of   presentment    for  time  it  runs 
payment,  if  the  bill  is  payable  on  demand,  and  from  the  ^^^  "^*  ,  . 
maturity  of  the  bill  in  any  other  case.     If  this  provision  does  ^  ihe^tOTis^ 
not  reach  the  case  of  interest  expressed  to  be  payable  on  the  of  the  Instra- 
face  of  the  bill,  it  merely  declares  the  law,  as  previously  meat, 
established,  so  far  as  other  cases  are  concerned.     For  it  has 
long  been  the  rule  that  where  interest  is  not  expressly  made 
payable  by  the  terms  of  the  instrument,  it  runs  from  the 
maturity  of  the  bill  or  note.     If  the  bill  or  note,  not  expressly 
made  payable  with  interest,  be  payable  on  demand,  interest 
runs,  not  from  the  date  of  the  instrument,  but  from  the  time 
of  the  demand  (a). 

Where  there  has  been  no  demand  except  the  action 
interest  may  be  given  from  the  service  of  the  writ  of 
summons  (6). 

The  indorser  of  a  bill  or  note  has  been  held  liable  to  pay  ab  against  an 
interest  only  from  the  time  that  he  receives  notice  of  the  indoner. 
dishonour.  "The  drawer  cannot,"  says  Mansfield,  C.J., 
*'  find  out  by  inspiration  who  is  the  holder,  and  till  he  finds 
that  out  he  cannot  pay  the  bill.  When  he  has  found  out 
who  is  the  holder,  he  is  bound  to  pay  the  bill  within  a 
reasonable  time.     If  he  does  not  he  is  liable  to  damages 


(«)  Kennerly  v.  Nash,  1  Sturk. 
452  ;  Ihman  v.  ZHbdejiy  1  R.  &  M. 
881 ;  Richards  v.  Richards,  2  B. 
&  Ad.  447. 

(y)  Westonr,  Tomlins<m,ChittY, 
9th  ed.  681 ;  Hopper  v.  Rieh7noTul, 
1  Stark.  507. 

(s)  RqgTeyT.  Oreenwell,  10  Ad. 
k  £.  222  ;  2  Per.  &  Dav.  865. 

(a)  Blaney  v.  Hendricks,  2  Bla. 


761 ;  CoUonv.Horsemanden,  Prac 
R^.  357;  and  ttee  Barough  ▼. 
WhiU,  4  B.  AC.  827 ;  6  D.  & 
Ry.  879 ;  2  C.  &  P.  8 ;  Parker 
V.  HfOchinsoTi,  8  Yes.  184 ;  King 
V,  Taylor,  5  Vea.  808 ;  Lithgow 
V.  Lyon,  1  Coop.  29 ;  Loumdes  v. 
Collins,  17  Ves.  27. 

{b)  JHerce  v.  FothergiU,  2  Bing. 
N.  C.  167  ;  2  Scott,  884,  S.  C. 


'  t 
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CHAPTKR    for  not  performing  his  contract :   those  damages  are  the 
XXVI.       interest  on  the  biU  "  (c). 


To  what 
period  it  is 
computed. 


When  money 
is  paid  into 
courtt 


Interest  was  formerly  computed  only  to  the  commence- 
ment of  the  suit,  but  it  is  now  carried  down  to  final  judg- 
ment. ^'That/'  says  Lord  Mansfield,  ''does  the  phiiatiff 
complete  justice.  It  is  agreeable  to  the  principles  of  the 
common  law,  and  interferes  with  no  statute.  It  takes  from 
the  defendant  the  temptations  to  make  use  of  all  the  unjust 
dilatories  of  chicane.  For,  if  interest  is  to  stop  at  the  oom- 
mencement  of  a  suit,  where  the  sum  is  large,  the  defendant 
may  gain  by  protracting  the  cause  in  the  most  expensive 
and  vexatious  manner,  and  the  more  the  plaintiff  is  injured, 
the  less  he  will  be  relieved  "  (d). 

Where  money  is  paid  into  Court  on  a  security  carrying 
interest,  interest  must  be  paid,  not  merely  to  the  com- 
mencement of  the  action,  but  to  the  time  of  payment  into 
Court  («),  or  the  plaintiff  may  proceed  in  the  action  for  the 
difference  (/). 

But  in  trover  the  rule  formerly  was  that  the  plaintiff  is 
entitled  to  damages  equal  to  the  value  of  the  article  con- 
verted at  the  time  of  the  conversion.  And,  therefore,  in 
trover  for  bills  or  notes,  interest  was  only  calculated  down  to 
the  time  of  conversion.  But  by  the  3  &  4  Will  4,  a  42,  the 
jury  might  give  damages  over  and  above  the  value  of  the 
goods  at  the  time  of  the  conversion. 

After  tender.       Interest    ceases    to   run  after  a  tender.     Liord    Ellen- 
borough  :  "  I  think  interest  ought  to  stop  from  the  offer  to 

pay"Ci7). 

How  bankers       A   banker    in   charging  interest    to    a  customer,   who 
should  charge  has  overdrawn   his  account,  should  compute  it,  not  ftom 
it  on  cheques,  ^.^j^    date,   but    from    the    payment    of    the    customer's 
cheques  (A). 


In  trover. 


I 


(c)  Walker  v.  Barjusy  5  Taunt 
240 ;  1  Marsh.  86,  S.  C. 

It  is  held  in  America  that  it  is 
error  to  calculate  interest  on  the 
damages  allowed  on  a  protested 
bill  of  exchange  from  the  ma- 
turity of  the  bill.  See  6th 
American  edition  of  Byles  on 
BiUs,  p.  465. 

{d)  liobinson  v.  Bland,  2  Burr. 


1077. 

(c)  Mercer  v.  Jones,  3  Camp. 
477. 

(/)  Kiddr.  Walker,  2Kk  Ad 
706. 

(g)  Dent  v.  Dunn,  3  Camp.  296. 

(A)  Ooodbody  y.  Foster,  Cam- 
bridge Summer  Assize  1831 
Lyndhurst,  C.  B. 
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Though  the  principal  have  been  paid,  yet  the  plaintiff  may   CHAPTER 
proceed  for  interest,  unless  it  have  been  incurred  by  the      XXVI. 
negligence  of  the  plaintiff  (i).     So  where  for  the  amount  of 


the  principal  on  an  overdue  bill  another  bill  was  given,  and  ^Iterrat'after 
afterwards  paid,  it  was  held  that  an  action  lay  on  the  original  receipt  of  the 
bill  for  the  interest  ifc),  principal. 

We  have  already  observed,  that  where  interest  is  not  pay-  When  interest 
able  by  the  terms  of  the  instrument,  it  is  in  the  nature  of  ^S^  recover- 
damages.     Hence  it  has  been  held,  that  the  owner  of  a  bill  ^ 
is  not  necessarily  and  invariably  entitled  to  interest,  but  that 
a  jury  are  justified  in  reducing  or  withholding  it  alto- 
gether (/). 

An  engagement  to  give  a  bill  will  create  a  liability  to  When  an  en- 
interest  on  a  contract,  which  would  not  otherwise  carry  it.  gagemont  to 
Thus,  where  coods  are  sold  to  be  paid  for  by  a  bill  which  is  ^If  •  ^4^ 

will  CX^AXA  & 

not  given,  interest  is  recoverable  as  part  of  the  price  of  ^ji^^^j^j^y  |^ 

the  goods,   and    it    has    been    held    that    this  interest  interest, 

may  be  recovered  in  an  action  for  goods  sold  and  de- 
livered (m), 

A  party  who  guarantees  the  due  payment  of  a  bill  is  liable  Liability  of  a 

for  interest  («).  guarantor  for 

^  '  Interest. 

Where  the  action  goes  on  to  trial,  the  jury  assess  the  How  interest 
interest ;  the  plaintiffs  counsel  usually  stating  the  sum  is  recovered, 
which  is  claimed.  Where  judgment  went  by  default  in 
debt,  the  plaintiff  indorsed  on  the  writ  of  execution  more 
than  the  exact  sum  due  at  his  peril.  In  actions  of  assumpsit 
the  Courts  had  the  power  of  assessing  the  damages,  but  in 
order  to  inform  the  conscience  of  the  Courts  they  usually 
issued  a  writ  of  inquiry.  In  actions  on  bills  and  notes,  how- 
ever, the  amount  of  damages  being  mere  matter  of  calcula- 
tion, the  writ  of  inquiry  was  formerly  supplied  by  a  reference 
to  the  master  to  compute  principal  and  interest^  and  latterly 
by  the  special  indorsement,  which  rendered  it  unneces- 
sary (o). 


{%)  Laing  v.  Stone,  M.  &  M. 
229,  n.  ;  2  M.  &  Ry.  561. 

{k)  lAtmUy  v.  Muagrave,  i 
Bmg.  N.  G.  9  ;  5  Scott,  230  ;  but 
see  the  Chapter  on  Payment. 

(Z)  Cameron  v.  Smith,  2  B.  & 

Aid.   308 ;    Du  Belloix  v.   Lord 

Waterparkf  1  D.  &  R.  16  ;  and 

see  Iknt  v.  Ihmn,  8  Camp.  296  ; 

Code,  s.  57  (3). 


(m)  Marshall  v.  Poole,  18  East, 
98  ;  Farr  v.  Ward,  8  M.  &  W. 
26  ;  6  Dowl.  163,  S.  C. 

{n)  Ackerman  v.  Ehrensperger, 
16  M.  k,  W.  99. 

(o)  See  the  Common  Law  Pro- 
ceaore  Act,  1852,  s.  94,  and  18 
k  19  Yict  c.  67,  and  now  Code, 
s.  57,  and  Ord.  HI.  r.  6,  Ord.  XIV. 
r.  1. 
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OHAPTER 
XXVI. 

The  rate  of 
iDterest 


Indebitatus 
count. 

Usury  laws. 


B£- 

EZC  RANGE. 


The  rate  of  interest  usually  allowed  is  five  per  cent.,  but 

we  have  seen  that  the  jury  may  reduce  the  rate,  or  they  may 

'  increase  it     Thus,  where  a  bill  carries  ten  per  cent,  interest 

from  its  date,  a  jury  may  give  the  same  rate  of  interest  from 

its  maturity  to  judgment  (  p). 

The  common  indebitatus  count  for  interest  was  good  (g). 

Formerly,  to  contract  for  more  or  to  take  more  than  five 
per  cent,  interest  on  any  transaction  relating  to  bills  or  notes 
was  usurious  and  illegal.  Recent  statutes,  however  (r),  first 
exempted  a  large  proportion  of  bills  and  notes  from  the 
operation  of  the  usury  laws,  and  at  length  repealed  the  usiury 
laws  altogether. 

Re-exchange  is  the  difference  in  the  value  of  a  bill, 
occasioned  by  its  being  dishonoured  in  a  foreign  country  in 
which  it  was  payable.     The  existence  and  amount  of  it 
depend  on  the  rate  of  exchange  between  the  two  countries. 
The  theory  of  the  transaction  is  this  :  A  merchant  in  London 
indorses  a  bill  for  a  certain  number  of  Austrian  florins,  pay- 
able at  a  future  date  in  Vienna.    The  holder  is  entitled  to 
receive  in  Vienna,  on  the  day  of  the  maturity  of  the  bill,  a 
certain  number  of  Austrian  florins.     Suppose  the  bill  to  be 
dishonoured.     The  holder  is  now,  by  the  custom  of  mer- 
chants, entitled  to  immediate  and  specific  redress,  by  his  own 
act,  in  this  way.     He  is  entitled,  being  in  Vienna,  then  and 
there  to  raise  the  exact  number  of  Austrian  florins,  by  draw- 
ing and  negotiating  a  cross  bill,  payable  at  sight,  on  his  in- 
dorser  in  London,  for  as  much   £nglish  money  as  will  pur- 
chase in  Vienna  the  exact  number  of  Austrian  florins,  at  the 
rate  of  exchange  on  the  day  of  dishonour;  and  to  include  in 
the  amount  of  that  bill  the  interest  and  necessary  expenses 
of  the  transaction.     This  cross  bill  is  called  in  French  the 
retraite.    The  amount  for  which  it  is  drawn  is  called  in  low 
Latin  ricamhium^  in  Italian  ricambio,  and  in  French  and 
English  re-exchange.     If  the  indorser  pay  the  cross  or  re- 
exchange  bill,  he  has  fulfilled  his  engagement  of  indemnity. 
If  not,  the  holder  of  the  original  bill  may  sue  him  on  it,  and 
will  be  entitled  to  recover  in  that  action  the  amount  of  the 
retraite  or  cross  bill,  with  the  interest  and  expenses  thereon. 
The  amount  of  the  verdict  will  thus  be  an  exact  indenmily 


(o)  Keeiu  v.  Keene,  27  L.  J., 
C.  P.  89 ;  8  C.  B.,  N.  S.  144  ; 
but  qtuerey  as  to  effect  of  Ckxle, 
8.  67  (b)  on  the  power  to  reckon 
"  from  its  date  "  in  such  cases. 


{q)  Ifordenstratn  v.  Pitt,  13  M, 
jr  \y   728 

(r)  3  &  4  Will.  4,  c.  98,  s.  7  ; 
1  Vict  c.  80  ;  2  &  8  Vict  c  37  ; 
and  17  &  18  Vict  c  90. 
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for  the  non-payment  of  the  Austrian  florinB  m  Vienna  on  the   ^^-^^^^ 
day  of  the  maturity  of  the  original  bill.  ^^^ 

According  to  English  practice,  the  retraite  or  re-exchange 
bill  is  now  seldom  drawn,  but  the  right  of  the  holder  to 
draw  it  is  settled  by  the  law  merchant  of  all  nations,  and 
it  is  only  by  a  reference  to  this  supposed  bill  that  the  re- 
exchange,  in  other  words,  the  true  damages  in  an  action 
on  the  original  bill,  can  be  scientifically  understood  and 
computed. 

It  is  plain  that  whether  the  indorser  gain  or  lose  by  the 
re-exchange  depends  (except  in  so  far  as  relates  to  the 
expenses)  on  the  rate  of  exchange  between  the  two  countries. 
If  the  value  of  the  Austrian  florin,  measured  in  pounds 
sterling,  has  risen,  the  holder  will  be  entitled  to  recover 
more  than  the  original  amount  of  the  bill  in  English 
money  («).  But  if  the  value  of  the  Austrian  florin  has 
declined,  then  the  indorser  may  not  be  liable  to  repay  as 
much  English  money  as  the  bill  was  originally  drawn  for, 
unless  the  interest  and  expenses  cover  or  exceed  the  dififer- 
ence  (t), 

A  custom  among  London  merchants  that  the  holder 
may  at  his  election  sue  his  indorser,  either  for  the 
sum  which  the  indorser  received  of  him  for  the  bill, 
or  for  the  re^exchange,  is  inconsistent  with  the  obliga- 
tion appearing  on  the  bill  when  interpreted  by  the  law 
merchant,  and  therefore  evidence  of  such  a  custom  is  inad- 
missible (tt). 

The  drawer  of  a  bill  is  liable  to  the  re-exchange,  though 
the  bill  be  returned  through  never  so  many  hands  (x).  But 
the  acceptor  has  not  been  held  liable  to  the  re-exchange  at 
common  law,  though  it  seems  to  be  otherwise  in  Chan- 
cery (y). 

Other  damages  not  necessarily  arising    from  the  dis-  otheb 

DAMAGES. 

(«)  De    TasUt   r.   Baring,   11  The  case  of /n  re  n«  Commm;taZ  Bxpenaea. 

East,  265  ;  2  Camp.  65,  S.  C.  Bank  of  Australia,  36  Ch.  D.  522, 

{t)  Suse  ▼.   Pompe,  80  L.   J.,  shows  that  the  two  sub-sections  of 

C.  P.  75 ;  8  C.  B.,  N.  S.  588.  Code,  s.  57,  are  not  in  the  alter- 
{u)  Ibid. ;  WUlans  v.  Ayers,  L.  native ;    bnt    that   in   the    case 

B.,  8  App.  Ca.  188.  of    a   bill    dishonoured   abroad, 

(x)  Mulish  Y,  Simeon,  2  H.  BL  re-exchange  by  snb-section  (2)  ia 

878.  to  be  recovered   without  interest 

(y)  Napier    v.    Schneider ,    12  under   subjection   (1).     In   Ex 

East,  420 ;  Woolsey  v.  Crawford,  parte  Roberts,  supra,  when  a  bill 

2  Camp.  445.     See  now,  however,  drawn  in  Tobago  was  dishonoured 

Code,  s.  57  ;  Walker  v.  Hamilton,  here,  a  drawer  who  was  liable  to 

1  D.  F.  &  J.  602  ;  In  re  Oeneral  the    holder    for  the  re-exchanse 

South    Amei-ican    Co.,      7     Ch.  was  held    entitled  to  recover  it 

D.  687  ;    Ex  parte   Roberts,    18  from  the  acceptor. 
Q.  B.  D.  286  ;  56  L.  J.,Q.  B.  14. 
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CHAPTER    honour,  as  noting,  postageB,  telegraphing,   &o.,  were  not 
XXVI.       recoverable   unless    specifdly  stated  in  the  declaration  (f). 
~  '  But  it  has  been  held  that  postage  was  in  some  oases  re- 

coverable under  the  count  for  money  paid  (a). 


Costs  as 
damages; 
IncQired  by 
plaintiff. 


Though,  after  the  principal  sum  due  on  a  bill  has  been 
once  paid,  or  levied  upon  the  goods  of  the  party  ultimately 
liable,  the  holder  cannot  recover  it  again  from  any  other  of 
the  parties,  yet  if  other  actions  were  pending  at  the  time  of 
payment,  he  may  proceed  in  them  for  costs,  without  recover- 
ing any  part  of  the  principal  sum  (6). 


against 
pUunUff. 


Recovered  by      Indorsers,   who  have  to  pay  costs  of  actions  against 
•i«?IJ?*'^^    them,   cannot  sustain  an  action  for  those   costs  against 
the  acceptor  (c),  nor,  it  is  conceived,  against  any  other 
party. 

In  common  language,  a  bill  accepted  or  indorsed  without 
any  consideration  moving  to  the  party  making  himself 
liable  on  the  bill,  is  called  an  accommodation  biU ;  but,  in 
strictness  {d),  an  accommodation  bill  is  not  merely  a  bill 
accepted  or  indorsed  without  value  received  by  the  ac- 
ceptor or  indorser,  but  a  bill  accepted  or  indorsed  without 
value  by  the  acceptor  or  indorser,  to  cuscommodat^  the 
drawer,  or  some  other  party ;  i,e.y  that  the  party  accom- 
modated may  raise  money  upon  it,  or  otherwise  make  use  of 
it.  This  distinction  is  of  importance ;  for  a  party  accept- 
ing a  bill  merely  without  consideration  (as  if,  for  example, 
he  does  not  know  the  state  of  accounts  between  himself 
and  the  drawer),  and  afterwards  sued  on  that  bill,  cannot 
charge  the  drawer  with  the  costs  of  defending  the  action  (e) ; 


(s)  Kendriek  v.  Lamax,  2  C,  k 
J.  405 ;  2  Tyr.  488,  S.  C.  In 
which  case  it  was  held,  that  the 
bill  having  been  renewed,  the 
plaintiff  could  not  recover  the 
charges  on  the  first  bill  while 
the  second  bill  suspended  the 
remedy  on  it.  It  seems  doubtful 
whether  the  expense  of  noting 
an  inland  bill,  not  protested,  can 
at  common  law  in  any  case  be 
recovered.  Ibid.  But  see  the 
Bills  of  Exchange  Act,  18  k  19 
Vict  c.  67,  s.  5.  See  also  Rogers 
V.  Hunl,  10  Exch.  474  ;  Prehn  v. 
Liverpool  Bank,  L.  R.,  5  Ex.  92  ; 
39  L.  J.  41. 

(a)  Diekinaon  ▼.  Hatfield,  1 
M.  k  Rob.  141  ;  5  Car.  k  P. 
46.  The  defendant  in  this  case 
directed  the  plaintiff   to  charge 


him  with  it  See  the  Chapter 
on  Protbst.  As  to  nommid 
damages,  see  SeaununU  v.  Gfreal- 
head,  2  C.  B.  495.  See  now  Code, 
67,  1  (c). 

{b)  Toms  V.  Povfell^  7  East, 
536  ;  3  Smith,  554  ;  6  Esp.  40  ; 
Page  v.  H^ipU,  3  East,  314  ; 
Oodard  v.  Benjamin,  3  Camp.  33  ; 
Holland  v.  Jaurdine,  Holt's  N.  P, 
C.  6  ;  Goodwin,  v.  Cremer^  18  Q.  B. 
757. 

(c)  Dawson,  y.  Morgan,  9  B.  Jt 
C.  618. 

(d)  See  ante,  pp.  136,  149. 

{e)  Bagnall  v.  Andrews,  7  Bing. 
217  ;  4  Moo.  k  P.  839.  See  Tindal 
V.  Bell,  11  M.  &  W.  228  ;  Rmms- 
berg  v.  Falkland  Islands  Company, 
17  C.  B.,  N.  S.  1. 
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whereas,  the  acceptor  of  an  accommodation  bill,  properly   CHAPTER 
80  called,  who  is  compelled  by  an  action  to  pay  it^  may       XXVI. 
have  a  claim  upon  the  drawer  for  all  the  expenses  of  the 
action  (/). 

But  an  accommodation  acceptor  has  no  right  to  charge 
the  party  accommodated  with  the  costs  of  an  action,  to 
which  the  accommodation  acceptor  had  evidently  no  de- 
fence (g). 

If  the  case  is  tried  before  a  judge  without  a  juiy  the  costs. 
costs  are  in  the  discretion  of  the  judge  (A).  Before  judge. 

But  if  the  action  is  tried  with  a  jury,  the  costs  will  follow  With  jaiy. 
the  event,  unless  the  judge  or  the  Court  for  good  cause 
otherwise  order  (t). 

But  the  Judicature  Acts  (k)  expressly  preserved  the  opera-  Certificate  or 
tion  of  sect  5  of  the  County  Court  Act  of  1 867  (/),  which  ow"®""  ^o^, 
makes  a  certificate  of  the  judge  necessary  to  entitle  a  "^^^^'to^*^ 
plaintiff  to  his  costs  "  who  recovers  "  (m),  not  more  than  201.  ^^^J^srfal 
in  contract,  or  lOZ.  in  tort     And  that  section  applied  where  plaintiff  to 
the  plaintiff's  whole  claim  was  within  the  County  Court  costs, 
jurisdiction,  and  the  amount  was  further  reduced  to  the  20/. 
or  10/.  limit  by  an  established  set-off,  but  not  if  the  claim 
was  so  reduced  by  a  counterclaim,  for  this  is  in  the  nature 
of  a  cross  action,  whereas  set-off  is  a  defence  (n). 

The  corresponding  provisions  now  in  force  are  those  of 
the  County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  s.  116, 
which  is  expressly  limited  to  actions  which  could  have  been 
commenced  in  the  County  Court  (o). 


(/)  Ex  parte  JfarshcUl,  1  Atk. 
262  ;  Jonei  v.  Brooke,  4  Tannt. 
464  ;  /^ration  y.  Matthews^  18  L. 
J.,  Exch.  6  ;  8  Exch.  48  ;  Garrard 
V.  CoUrdl,  10  Q.  B.  679. 

{g)  Eoach  ▼.  Thompson,  M.  k 
H.  487  ;  Beech  v.  Jones,  5  C.  B. 
696. 

{h)  Ord.  LXV.  r.  1.  Bnt  this 
discretion  is  judicial.  Cooper  y. 
fThiUingham,  15  Ch.  D.  501. 
Though  for  sufficient  reason  the 

Sarty  who  succeeds  may  be  or- 
ered  to  pay  the  costs  of  his 
opponent  Harris  v.  PeUieriek, 
48  L.  J.,  Q.  B.  521 ;  4  Q.  B.  D. 
611. 

(i)  Ord.  LXV.  r.  1.  The  ap- 
plication to  the  Jndge  who  tri(*8 
the  action  to  *'  otherwise  order  ** 


need  no  longer  be  made  "  at  the 
trial." 

{k)  86  k  87  Vict  c.  66,  s.  67. 

{I)  30  k  31  Vict  c.  142 ;  iv- 
pealed  by  C.  C.  Act.  1888,  s.  188. 

(m)  An  amount  paid  into  Court 
and  accepted  in  satisfaction  was 
recovered  within  this  section. 
Boulding  v.  Tyler,  8  B.  &  a  472  ; 
Baylis  v.  LinhU,  L.  E.,  8  C.  P. 
845. 

(n)  Stooke  v.  Taylor,  49  L.  J., 
Q.  B.  857 ;  5  Q.  B.  D.  569. 

(o)  In  case  of  any  such  action 
being  brought  in  the  High  Court, 
then,  if  the  plaintiff  recovers  less 
than  20Z.  in  contract  or  102.  in 
tort,  he  is  entitled  to  no  costs. 
And  if  he  recovers  202.  but  leas 
than  50/.  in  contract,  or  102.  but 
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JUDGMENT. 


CHAPTER  By  R.S.C^  1883,  a  further  discouragement  to  proceeding 
XXVI.  in  the  superior  Court  is  provided  in  the  rule  that  in  actions 
on  contract  in  which  the  plainti£F  recovers  by  judgment 
or  otherwise,  a  sum,  exclusive  of  costs,  not  exceeding  502L, 
he  shall  be  entitled  to  no  more  costs  than  he  would  have 
been  entitled  to  had  he  brought  his  action  in  the  County 
Court,  unless  the  Court  or  a  judge  otherwise  orders  (p). 

Judgment  may  be  entered  by  order  of  the  judge  at  or 
after  Uie  trial  (9),  or  he  may  leave  either  party  to  move  for 
judgment  (r). 

The  subject  of  execution  is  now  provided  for  by  the  Rulea 
of  1883  («),  and  the  recent  Sheriff's  Act»  1887. 

After  a  party  has  levied  the  amount  of  the  debt  upon 
the  goods  of  one  of  the  parties  liable  on  the  bill,  the  Court 
will  restrain  him  from  levying  it  over  again  on  the  goods 
of  another,  and  have  intimated  that  they  would  punish 
a  plaintiff  who  should  take  out  execution  on  both  judg- 
ments (t), 

A  defendant  cannot  now  be  arrested  in  England  in  an 
action  in  a  superior  Court,  unless  the  plaintiff  prove  by 
and'impriftOTii  evidence  on  oath  to  the  satisfaction  of  a  judge,  that  he 
ment  for  debt,  has  a  good  cause  of  action  to  the  amount  of  50Z.  (x)  or 


EZBCUTION. 


Abuse  of  pro- 
cess will  be 
restrained. 


Abolition  of 
arrest  on 


less  than  20Z.  in  tort,  he  is  not  to 
have  any  more  costs  than  he  would 
have  been  entitled  to  in  the  County 
Court ;  unless  in  any  such  action 
whether  in  contract  or  tort  a  Judge 
of  the  High  Court  certifies  that 
there  was  sufficient  reason  for  suing 
in  that  Court,  or  unless  the  High 
Court  or  a  Judge  thereof  at  Cham- 
bers shall  by  order  allow  costs 
{Barker  v.  Hempsteadf  28  Q.  B.  D. 
8.  Baseti  v.  Morgan,  24  Q.  B.  D. 
48).  Provided  that  if  in  contract 
the  plaintiff  shall  within  21  days 
after  service  of  writ  or  such  further 
time  as  ordered  obtain  an  order 
for  judgment  under  Ord.  XIV.  of 
R.  S.  C,  1888,  for  20Z.  or  upwards, 
he  shall  be  entitled  to  costs  on  the 
Supreme  Court  scale.  By  s.  117 
of  the  same  Act,  where  any  such 
action  is  brought  in  any  other 
Court  than  the  High  Court,  and 
the  verdict  recoveretl  is  for  less 
than  lOi.,  the  plaintiff  shall  not 
recover  from  deiendant  more  costs 


than  he  would  have  been  allowed 
in  a  County  Court  As  to  costs 
in  actions  brought  in  the  County 
Court,  see  C.  C.  Act,  1888,  ss.  118, 
118, 119.  C.  C.  Rules.  1889  (Ord. 
L.),  and  scales  appended  thereto. 

(p)  Ord.  LXV.  r.  12.  See  also 
Id.  r.  27  (46).  These  rules  only 
apply  where  the  action  could  have 
been  brought  in  a  County  Court. 
Saywood  v.  Ovn,  14  Q.  B.  D.  63, 
54  L.  J.,  Q.  B.  17.  And  as  to 
costs  in  actions  on  Bill  of  Exchange 
under  50/.,  see  Central  Office  Pitu:- 
tice  Rules,  1880-88  (18),  Fixed 
Costa. 

{q)  Ord.  XXXVI.  r.  89. 

(r)  Id.  See  as  to  motion  for 
judffment,  Ord.  XL. 

(«)  Ord.  XLII ;  see  also  Bank- 
ruptcy  Act,  1890,  ss.  11,  12. 

(0  Windham  v.  WiOur,  1  Stra. 
515  ;  Ex  parte  WUdnnan^  2  Ves. 
115,  n. 

(x)  Formerly  2W.  1  &  2  Vict, 
c.  110.  s.  8. 
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iipwardi,  and  that  there  is  probable   cause  for  believing    CHAPTEB 
that  the  defendant  is  about  to  quit  England,  and  that       XXVI. 
his  absence  will  materially  prejudice  the  plaintiff  in  the 
prosecution  of  his  action  (y),  and  all  imprisonment  for  no:i- 
payment  of  money,  except  as  contempt  of  Court,  is  now 
abolished. 

(y)  S2  k  83  Vict.  c.  62,  n,  6.  Druiff,  L  R.,  8  Ex.  214  ;  41  k 
This  section  does  not  extend  be-  42  Vict.  c.  54.  As  to  process^ 
yond  final  judgment.    Mums  v.      see  Ord.  LXIX. 


aB.E.  G   O 
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CHAPTER 
XXVII. 


To  disciiss  at  length  the  subject  of  bankruptcy  would  far 
exceed  our  limits.  It  is  proposed,  therefore,  to  give  an 
outline  of  the  law  so  far  as  it  relates  to  bills  of  exchange 
and  promissory  notes,  and  when  necessary  from  time  to 
time  to  refer  to  the  statute  law  as  it  existed  before  the 
present  Acts  (a). 

The  acts  of  bankruptcy  upon  which  a  petition  may  now  Acts  of 

be  founded  are : — (a)  Ajssiciiment  by  the  debtor  of  his  B-^^*^- 

V  y  ©  J  RUPTCY: 


(a)  46  k  47  Vict  c.  52  (1883) ; 
amended  by  58  &  54  Vict,  c  71 
(1890).  The  power  of  petitioning 
against  himself  given  by  the  Act 
of  1849,  s.  3,  and  the  Act  of  1861, 
8.  86,  but  not  renewed  under  the 
Act  of  1869,  is  now  restored  by  the 
Act  of  1883.  See  as.  4  (1)  (f),  5 
and  8.  The  ancient  distinction 
between  traders  and  non-traders, 
in  determining  what  constitutes  an 


act  of  bankniptcy,  is  abolished, 
(sect.  4  (1) ),  and  is  now  only 
material  incidentally,  e.g,  as  to 
what  is  required  of  a  trader  before 
obtaining  discharge  (sect.  28  (2)  ), 
and  as  to  certain  goods  in  the 
order  and  disposition  of  the  debtor 
in  his  trade  or  business,  with 
consent  of  owner,  becoming  divi- 
sible among  creditors  (sect.  44 
(2),  iii). 


generally. 


O   O  2 
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CHAPTER  property  to  trustee  for  benefit  of  his  creditors  generally; 
XXVII.      (b)  fraudulent  conveyance  or  transfer  of  property  ;  (c)  con- 

veyance  or  transfer  of  property  or  chaise  thereon  which 

would  be  void  as  a  fraudulent  preference  if  ho  were 
adjudged  bankrupt ;  (d)  departing  or  remaining  out  of 
England,  or  departing  from  his  dwelling-house,  or  otherwise 
absenting  himself,  or  beginning  to  keep  house  with  intent 
to  defeat  and  delay  his  creditors  ;  (e)  the  levy  of  execution 
against  him  by  seizure  and  sale  of  his  goods ;  or,  after  1890, 
holding  of  them  by  sheriff  for  21  days  exclusive  of  inter- 
pleader proceedings ;  (f)  the  filing  by  him  of  a  declaration  of 
inability  to  pay  his  debts,  or  the  presenting  by  him  of  a  bank- 
ruptcy petition  against  himself;  (g)  failure  to  comply  with 
the  requirements  of  a  bankruptcy  notice  within  the  prescribed 
time,  or  to  satisfy  the  Court  that  he  has  a  set-off,  counter- 
claim or  cross-demand,  at  least  equal  to  the  debt,  and 
which  he  could  not  set  up  in  the  action  in  which  the 
judgment  was  obtained ;  (h)  giving  notice  to  any  of  his 
creditors  that  he  has  suspended,  or  is  about  to  suspend, 
payment  of  his  debts  (6)  ;  to  which  must  be  added  :  (i)  the 
making  of  a  receiving  order  against  him  in  lieu  of  committal 
upon  a  judgment  debtor's  summons,  by  consent  of  the 
creditor  (c). 


Id  respect  of 
bills. 


A  bill  given  by  the  bankrupt  to  a  petitioning  creditor 
after  bankruptcy  was  a  void  transaction  within  the  express 
provisions  of  the  Act  of  1849,  and  might  be  an  additional 
act  of  bankruptcy  {d).  And  the  same  result  would  appear 
to  follow  firom  the  provisions  of  the  Act  of  1883  («). 


(6)  Bankruptcy  Acts,  1883,  s.  4, 
1890,  8.  1. 

(c)  1883,  8,  103.  Both  the 
judgment  summons  and  the 
debtor's  summons  procedures,  as 
established  in  1869,  have  under- 
gone considerable  modification. 
The  use  of  the  debtor's  summons 
for  the  recovery  of 


as  a 


"screw" 


debts,  strongly  condemned  in  Ex 
farte  Sewdl,  L.  R.,  18 Ch.  D.  266, 
is  now  at  an  end.  The  debt  must 
first  be  established  by  judgment 
On  that  judgment  the  creditor 
may  conclude  that  the  debtor  is 
able,  but  unwilling,  to  pay,  or  he 
may  believe  him  to  be  insolvent. 
In  the /orm«r  case  he  will  in  future 
take  out  a  judgment  debtor's 
summons  (which  is  now  bank- 
ruptcy business),  and  the  Court 


may  either  commit,  or,  with  tha 
consent  of  the  creditor,  make  a 
receiving  order,  in  like  manner  as 
upon  a  petition  founded  on  failure 
to  comply  with  a  bankruptcy 
notice.  In  the  latter  case  the 
creditor  (orhisexecutor  oradminis- 
trator  on  leave  obtained  forexecu- 
tion  under  Ord.  XLII.  r.  23,  Ez 
parU  WoodhaU,  13  Q.  B.  D.  479, 
but  not  an  assignee  of  the  judg- 
ment, lie  Keeling,  17  Q.  B.  D. 
303  ;  55  L.  J.,  Q.  B.  327),  may 
proceed  by  bankruptcy  notice  and 
petition  to  receiving  order  in  the 
first  instance. 

(d)  See  12  k  13  Vict  c.  106, 
88.  71  and  268  ;  Rose  v.  Main^ 
1  Bing.  N.  C.  367 ;  1  Scott,  127. 

{e)  Sects.  4  (c),  48  and  49. 
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If  a  debtor,  with  the  requisite  intent,  deny  himself  to   CHAPTER 
the  holder  of  a  bill  on  the  morning  of  the  day  when  it  is      XXVII. 
payable,  though  he  pay  it  the  same  day,  that  is  an  act  of 
bankruptcy  (/). 

A  bill  of  exchange  is  a  chattel,  the  fraudulent  transfer  of 
which  was  an  act  of  bankruptcy  within  the  6  Geo.  4,  c.  16, 
8.  8  {g),  and  within  the  12  &  13  Vict.  c.  106,  s.  67 ;  and  a 
fraudulent  transfer  of  a  bill  of  exchange  is  also  clearly  an 
act  of  bankruptcy  within  the  Act  of  1883  (46  &  47  Vict 
0.  52),  8.  4  (1)  (b). 

If  the  creditor  after  serving  a  bankruptcy  notice  on  the 
debtor  takes  from  him  a  bill  for  the  judgment  debt,  such 
bill  is  a  sufficient  compliance  with  the  notice  to  prevent  the 
creditor  from  founding  a  petition  on  the  notice  during  the 
currency  of  the  bill  (gg), 

A  bill  of  exchange  may  be  a  good  petitioning  creditor's  Pbtitiokiko 
debt,  though  it  be  not  due,  and  that  against  the  drawer,  pUJ^^^^ 
though,  after  the  bankruptcy,  it  be  duly  presented  and  paid  when  a  bill 
by  the  acceptor  (/*).     A  bill  taken  up  by  the  drawer,  after  may  be. 
the  acceptor  has  committed  an  act  of  bankruptcy,  but  before 
adjudication,  will   constitute  a  good   petitioning  creditor's 
debt  {%),     Interest  cannot  be  reckoned,  for  this  purpose,  as 
part  of  the  debt,  unless  made  payable  on  the  face  of  the 
bill  (/:). 

Though  a  bill  be  for  the  exact  sum  of  50/.,  and  not 
due  at  the  time  of  the  act  of  bankruptcy,  the  rebate  of 
interest  will  not  make  it  an  insufficient  petitioning  creditor's 
debt  (/). 


(/)  CcJhea  V.  Freeman,  2  T. 
R.  59  ;  and  sec  Bleaaby  v.  CrosS' 
ley,  2C.it,  P.  218. 

ig)  Gumming  v.  Bailey,  6  Bing. 
863  ;  4  Moo.  k  P.  36. 

igg)  In  re  Mathew,  12  Q.  B.  D. 
506  ;  1  Morrell,  47. 

(A)  Ek  parte  DotUhat,  4  B.  & 
Aid.  67 ;  and  8ee  32  k  38  Yict. 
c.  71,  8.  31.  But  a  bill  at 
inatnrit^  mnst  be  presented,  and 
due  notice  given  to  the  drawer,  or 
it  will  not  constitute  a  good  peti- 
tioning creditor's  debt  against 
him.  Cooper  v.  Machin,  1  Bing. 
426  ;  8  Moo.  536. 

(i)  Ex  parte  Cyrus,  Jj.  K,  5 
Ch.  App.  177.  The  release  of 
the  bankrupt  dates  from  the 
order  of  discharge,  and  not  from 
the  adjudication.    Jones  v.  HUlf 


L.  R.,  5  Q.  B.  80. 

{k)  Cameron  v.  Smith,  2  B.  & 
Aid.  305  ;  In  re  Burgess,  8  Taunt. 
660 ;  2  Moo.  745  ;  Buck,  412. 
And  though  interest  is  made  re- 
coverable as  liquidated  damages 
by  Code,  s.  57  (1)  (b),  yet  the 
effect  of  sub-sect  (3)  may  bo  to 
make  interest,  even  when  payable 
on  the  face  of  the  bill,  an  uncer- 
tain quantity  and  therefore  im- 
proper to  be  reckoned  in  the  debt 
On  the  other  hand,  the  effect  of 
the  section,  as  a  whole,  may  be  to 
make  interest  in  all  cases  proper 
to  be  included  as  a  liquidated 
demand.  See  Ex  parte  Furher,  Re 
King,  17  Ch.  D.  191.  See  also 
post  as  to  proof  of  interest,  p.  466. 

(0  BreU  V.  LeveU,  13  East,  213  ; 
1  Rose,  112. 
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CHAPTER 
XXVII. 


Where  there  is  a  specific  exchange  of  accommodation 
acceptances,  and  before  the  bills  are  at  maturity  one  of  the 
parties  commits  an  act  of  bankruptcy,  it  has  been  held  that 
the  bankrupt's  acceptance  is  not  a  sufficient  debt  to  support 
a  commission,  until  the  petitioning  creditor  has  paid  his 
own  acceptance  (m).  The  debt  must  have  existed  at  the 
date  of  the  act  of  bankruptcy.  Therefore,  where  an 
acceptor,  for  the  accommodation  of  the  bankrupt  before  nn 
act  of  bankruptcy,  paid  the  amount  after  an  act  of  bank* 
ruptcy,  it  was  held,  that  this  payment,  being  after  an  act 
of  bankruptcy,  did  not  support  the  commission  (n).  A  bill 
or  note  which  could  not  be  sued  on  at  law  (o),  or  against 
law  proceedings  on  which  equity  would  enjoin,  is  not  a  good 
petitioning  creditor's  debt  (p). 

It  was  at  one  time  doubtful  whether,  if  a  bill  existing 
before  the  act  of  bankruptcy  were  indorsed  to  the  petition- 
ing creditor  after  the  act  of  bankruptcy,  the  indorsee  would 
be  entitled  to  a  bankruptcy  commission  (q).  But  it  is  now 
clear,  that  though  the  debt  on  which  the  petition  is 
founded  must  have  existed  before  the  act  of  bankruptcy, 
it  need  not  have  so  existed  in  the  petitioning  creditor ;  the 
indorsee  represents  his  indorser(r).  But  it  must  appear 
that  there  was  a  good  petitioning  creditor's  debt  in  tJie 
petitioner  at  the  time  of  the  petition,  and  therefore  it  must 
be  shown  that  the  bill  or  note  was  indorsed  to  the  petitioner 
before  he  petitioned  («).  If,  at  the  time  of  the  act  of 
banki-uptcy  and  at  the  time  of  the  petition,  a  bill  given  to 
a  creditor  were  outstanding  in  the  hands  of  an  indorsee, 
neither  the  original  debt  due  to  the  creditor,  nor  the  bill, 
will  enable  the  original  creditor  to  support  a  petition  {t). 


(wi)  Sarrati  v.  Austin^  4  Taunt. 
200;  2  Rose,  112. 

(n)  Ex  parte  Holding^  1  G.  & 
J.  97  ;  sec  also  Ex  parte  Hayvmrd, 
L.  R.,  6  Ch.  646. 

(o)  Richirumd  v.  Heapy^  1  Stark. 
202 ;  Buckland  v.  Newsame,  1 
Taunt  477  ;  1  Camp.  474.  But 
see  now  32  8c  33  Vict.  c.  71,  s.  31. 

ip)  Ex  parte  Page^  1  G.  &  J. 
100. 

{q)  Ex  parte  Lee.l  P.  Wm8.782. 

(r)  Ex  parte  T?un)ias,  1  Atk. 
73  ;  Anon,  J  2  Wils.  185  ;  Bingley 
V.  Maddison,  1  Co.  B.  L.  32  ; 
Olauter  v.  Ifewer,  7  T.  R,  498. 
Before  the  year  1806,  the  petition- 
ing creditor's  debt  must  have 
existed  before  any  act  of  bank* 
ruptcy,  on  the  principle  that  a 


man  who  has  committed  an  act  of 
bankruptcy  has  no  power  to  con- 
tract so  as  to  bind  his  estate.  But 
it  was  provided  by  the  46  Geo.  8, 
c.  135,  s.  5,  that  the  commission 
should  not  be  defeated  by  an  act 
of  bankruptcy  prior  to  the  peti- 
tioning creditor  s  debt,  of  which 
act  of  bankniptcy  the  petitioning 
creditor  had  no  notice.  And  now 
no  bankruptcy  petition  is  invalid 
by  reason  of  any  act  of  bank- 
ruptcy anterior  to  the  debt  of  the 
petitioning  creditor.  46  &  47 
Vict.  c.  52,  8.  43. 

(«)  Hose  V,  Roxccroflf  4  Camp. 
245. 

(0  Ex  parte  Boiten,  1  Mont. 
k  Bl.  412  ;  Ex  parte  Magnus^  11 
L.  J.,  Bank.  32. 
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Prior  to  the  Married  Women's  Property  Acte,  it  was  held    CHAPTER 
that  when  a  bill  or  note  was  given  to  the  wife  dum  sola^      XXVII. 
the  husband  alone  might  petition  (u). 

The  date  appearing  on  the  bill  has  been  held  primd  facie  Evidence  of 
evidence  that  it  existed  before  the  act  of  bankruptcy  (x).  *^®  ^^^^  ^^  * 
But  when  in  an  action  by  assignees  of  a  bankrupt,  they    ^  ' 
produce  a  bill  or  note  of  the  bankrupt  as  evidence  of  a 
petitioning  creditor's  debt,  they  must  show  by  extrinsic 
evidence  that  the  instrument  existed  before  the  act  of 
bankruptcy  (y).     From  the  date  of  the  drawing  or  making 
the  date  of  an  indorsement  cannot  be  inferred  (?). 


Immediately  on  adjudication  (a)  all  the  bankrupt's  pro-  Vestiko  op 
perty  (6),  including  bills  and  notes,  but  exclusive  of  trust  ^qpebct  ik 

Tbustee« 


(m)  Ex  parte  Barl*cr,  1  G.  &  J. 
1  ;  M*Ncilage  v.  HoUaway^  1  B. 
k  Aid.  218. 

(a?)  See  ante,  Chapter  on  Reme- 
niKs  ;  Ooodtitle  v.  Milburn,  2  M. 
k  W.  853 ;  Sinclair  v.  Baggalctj, 
4  M.  &  W.  312  ;  SmUh  v.  BaUens, 
1  Mood,  k  K.  3il  ;  Taylor  v. 
Kinloch,  1  Stark.  175  ;  Obbard  v. 
Belham,  M.  &  M.  4S3 ;  Fotcz  v. 
Glossopt  2  £xch.  195 ;  Davis  v. 
LoiondeSy  7  Scott,  N.  R.  195 ; 
Malpas  T.  ClementSf  19  L.  J.,  Q. 
B.  435. 

iy)  Wright  v.  Lainson,  2  M.  & 
W.  739  ;  6  Dowl.  146 ;  and  see 
Anderson  v.  Weston^  5  Bing.  N.  C. 
296;  8  Scott,  583;  Fletcher  v. 
Manning,  12  M.  k  W.  571. 

{z)  Hose  V.  Bowcroft,  4  Camp. 
245  ;  Cowie  v.  Harris,  M.  k  M. 
141. 

(a)  On  petition  the  Court  may 
immediatofy  stay  all  legal  pro- 
ceedings (Act  1883,  ss.  10  (2), 
11),  and  appoint  the  official 
receiver  an  interim  receiver,  and 
direct  him  to  take  immediate 
possession  of  the  debtor's  property. 
The  next  step  is  the  making  of 
the  receiving  order,  nnder  sect,  5, 
upon  the  making  of  which  no 
creditor  can  sue  or  have  any 
remedy  for  any  debt  provable 
(sect.  37)  in  bankruptcy  without 
the  sanction  of  the  Court  (sect.  9 
(1) ),  though  secured  creditors 
may   realize  or  deal  with  their 


securities  :  (sect.  9  (2)  ).  The 
receiving  order  is  gazetted  and 
advertised  (sect.  13),  and  the 
creditors  meet  to  consider  whether 
composition  or  arrangement  shall 
be  entertained,  or  whether  the 
debtor  should  be  adjudged  bank- 
rupt (sect.  15).  The  debtor 
makes  his  statement  of  affairs 
(sect  16)  under  pain  of  being 
adjudged  bankrupt  (sect  16  (3)  ), 
and  is  publicly  examined  as  to  his 
conduct,  dealing  and  pro{)erty 
(sect.  17)  ;  and  if  no  composition 
or  scheme  of  arrangement  is 
accepted  under  sect.  18,  the  debtor 
may,  under  sect  20,  be  adjudged  a 
bankrupt,  with  the  consequences 
mentioned  in  the  text. 

(J))  ** Property"  is  used  in  its 
most  extensive  sense  in  the  in- 
terpretation claase  :  sect  168 
(which  follows  the  language  of 
sect  4  of  the  Act  of  1869).  And 
sect.  168  must  be  read  with  sect. 
44,  which  specifies  certain  classes 
of  property,  and  contains  (clause 
iiL;  the  important  provisions 
which  render  goods  in  the  pos- 
session, order  or  disposition  of  the 
bankrupt  at  the  commencement 
of  the  bankruptcy  in  his  trade  or 
business,  by  tne  consent  or  per- 
mission of  the  true  owner,  under 
certain  circumstances,  divisible  as 
property  of  the  bankrupt  among 
nis  creators.    See  post,  p.  477. 
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CHAPTER  property  (c),  and  of  tools  of  trade,  apparel  and  bedding,  to 
XXVII.  ^i^Q  -value  together  of  201.  (d),  becomes  divisible  among  his 
creditors,  and  vests  in  a  trustee  (e)  ;  and  the  property  vests 
in  and  passes  from  trustee  to  trustee  in  the  proceedings 
without  any  conveyance,  assignment  or  transfer  what- 
ever (/). 

The  commencement  of  the  trustee's  title  depends  upon 
the  doctrine  of  relation,  which  has  undergone  important 
changes  under  the  successive  Bankruptcy  Acts. 

Formerly  the  title  of  the  assignees  (unless  restrained  by 
particular  enactment)  related  to  any  act  of  bankruptcy  after 
the  date  of  the  petitioning  creditor*s  debt,  and  not  more 
than  twelve  months  before  the  petition  (^),  but  not  to  any 
act  of  bankruptcy  before  that  date. 

It  did  not  of  course  relate  to  any  act  of  bankruptcy  prior 
to  the  petitioning  creditor's  debt,  if  there  were  not  at  the 
time  of  such  prior  act  of  bankruptcy  another  sufficient  debt 
whereon  to  found  an  adjudication  {h). 

Nor  even  if  there  were  a  sufficient  debt ;  for,  as  that 
would,  even  before  the  46  Geo.  3,  c.  135,  b.  5,  have  invali- 
dated the  commission  (t),  the  assignees  could  not  rely  on  it. 
The  46  Geo.  3,  c.  135,  s.  5,  and  the  corresponding  enact- 
ments, 6  Geo.  4,  0.  16,  s.  19,  and  12<fe  13  Vict  c.  106,  s.  88, 
though  they  relieved  the  assignees  from  the  disabling  effiect 
of  such  prior  act  of  bankruptcy,  did  not  go  further,  and 
enable  the  assignees  to  take  advantage  of  it. 

Hence  it  followed  that  the  assignees  could  not  treat 
transactions  with  the  bankrupt  in  respect  of  biUs  and  notes 
as  acts  of  bankruptcy,  except  after  an  act  of  bankruptcy 
within  the  reach  of  the  petitioning  creditor's  debt  (k). 


(c)  Sect.  44  (1).  Where  cheques 
haveheeu  naid  in  to  a  banker  who 
becomes  bankrupt,  the  test  is 
whether  (a)  they  were  paid  in  to 
collect  and  remit,  or  (b)  to  use  and 
repay  the  amount  on  demand.  If 
(a),  then  there  is  a  trust  and 
confidence,  and  the  money  can  be 
recovered  in  full ;  if  (b),  it  is  a 
mere  case  of  banker  and  customer, 
and  the  latter  can  only  prove  for 
dividend.  In  re  Brown,  Ex  parte 
PlUt,  6  Horrell  81. 

(<0  Id.  (2). 

(/)  That  is,  the  receiver,  by 
sect.  54,  till  a  trustee  is  appointed 
by  the  creditors  or  by  the  Board 
of  Trade,  under  sect.  21. 

(/)  Sect.  64  (3). 

(^)  The  act  of  bankruptcy  must 


have  been  within  twelve  months 
before  the  petition:  12  &  13  Vict, 
c.  106,  s.  88.  There  could  be  no 
relation  to  a  prior  act  of  bank- 
ruptcy where  the  bankrupt  him- 
self was  petitioner.  Stevenson  v. 
NewnJiam,  13  C.  B.  285  :  Nichot- 
son  V.  Cooch,  5  £.  &  B.  999  ;  Monk 
v.  Sharpt  27  L.  J.,  £xch.  29  ; 
Shrubsole  v.  Sussains,  C.  P.  K  T. 
1864  ;  Toppy  v.  Keysell,  8.  P. 

(K)  Doe  V.  Bouloot,  2  Esp.  595. 

(t)  The  bankrupt  could  not, 
under  any  circumstances,  have 
availed  himself  of  a  prior  act  of 
bankruptcy  to  defeat  the  com- 
mission. Donovan  v.  Dvff,  9  East, 
21  ;  BiBx  y.  Bullock,  1  Taunt  71. 

(k)  Ward  v.  Clarke,  M.  &  M. 
497  ;  Er  parte  BirkeU,  2  Rose,  71  ; 
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Further  particular  limitations  within  this  general  limita-   CITAPTBR 
tion  were  introduced  by  the  old  statutes^  and  by  various      ^^^^^' 
sections  of  the  12  &  13  Vict,  c  106. 

Under  the  Act  of  1869  (32  &  33  Vict.  c.  71),  s,  11,  the 
title  of  the  trustee  was  made  to  relate  back  to  the  act  of 
bankruptcy  on  which  the  adjudication  was  founded.  And 
if  there  were  several  acts  of  bankruptcy,  then  to  the  earliest 
within  twelve  months  before  the  adjudication ;  but  not  to 
any  prior  act  of  bankruptcy,  unless  the  bankrupt  were  then 
indebted  to  a  creditor  or  creditors  in  a  sum  sufficient  to 
support  a  petition  for  adjudication,  and  that  debt  or  those 
debts  were  still  due. 

And  now  by  the  Act  of  1883  (46  <fe  47  Vict.  c.  52),  s.  43, 
the  title  of  the  trustee  has  relation  back  to  the  committing 
of  the  act  of  bankruptcy  on  which  a  receiving  order  is 
made ;  or,  if  more  acts  than  one  have  been  proved,  then  to 
the  first  of  such  acts  committed  within  three  mouths  next 
before  the  presentation  of  the  petition. 

Next,  as  to  protected  and  void  transactions.     Convey-  ^otectbd 
ances,  contracts  and  other  transactions  by  the  bankrupt,  ^i^  fo^cr 
and  executions  against  him,  though  after  an  act  of  bank-  ^^ts. 
ruptcy,  if  without  notice  of  it,  and  more  than  two  months 
before  the  issuing  of  the  fiat,  were  valid  even  before  the 
general  Bankrupt  Act  of  1849  (/). 

Thus,  where  a  bill  of  exchange  was  delivered  by  a  bank- 
rupt, with  intent  to  transfer  the  property,  more  than  two 
months  before  the  commission  issued,  though  not  actually 
indorsed  till  within  the  two  months,  it  was  holden  to  vest 
in  the  indorsee,  and  not  in  the  assignees  (m). 

And  all  bond  fide  payments  by  or  to  any  bankrupt,  and 
all  conti'ucts,  dealings  and  transactions  with  the  bankrupt 
before  the  filing  of  a  petition  for  adiudication,  without 
notice  of  an  act  of  bankruptcy,  were  protected  (n). 

Purchasers  of  any  property  from  the  bankrupt  bond  fide 
and  for  valuable  consideration  after  an  act  of  bankruptcy 
and  unth  notice  thereof,  were  protected,  unless  a  petition  for 
adjudication  of  bankruptcy  should  have  been  filed  within 
twelve  months  after  such  act  of  bankruptcy  (o). 

Norman  v.  Booth,  10  B.  k  C.  703.  13  Vict  c.  106,  &  103). 
Tho  proyisioDS  of  6  Geo.  4,  c.  16,  (2)  See  6  Geo.  4,  c.  16,  s.  81. 

8.    18,    for    the   substitution    of  (m)  Anon.,  1  Camp.  492,  n. 

another  debt  for  the  petitioning  (n)  12  &  13  Vict.  c.  106,  s.  133, 

creditor'8,  required  that  the  sul?  repealing  and  re-euacting  2  Vict, 

stituted  debt   ihould   not  be  of  c.  11,  and  2  &  3  Vict  c.  20. 
prior  date  ;  but  this  proviao  was  (o)  12  &  18  Vict.  c.  106,  s.  134 ; 

omitted  from  the  corresponding  see  sect.  86  of  6  Geo.  4,  c  16. 
section  of  the  Act  of  1849  (12  & 
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CHAPTER 
XXVII. 


Under  Act  of 
1869. 


The  title  to  property  sold  under  an  adjudication  of 
bankruptcy  could  not  be  impeached  by  the  bankrupt,  or 
any  person  claimiDg  under  him,  uuless  the  bankrupt  had 
commenced  proceedings  to  annul  the  adjudication  within 
twenty-one  days  from  its  advertisement  in  the  **  Gazette  "  (/>). 

By  the  Act  of  1869  (32  &  33  Vict.  c.  71),8.  92,  all  honest 
payments  to  a  bankrupt  for  value  received,  all  contracts  or 
dealings  with  the  bankrupt  made  in  good  faith  and  for 
valuable  consideration,  before  adjudication  and  without 
notice  of  an  act  of  bankruptcy  available  for  adjudication, 
were  protected. 

Void  Dbal-  ^^  ^^  other  hand,  if,  on  behalf  of  the  general  creditors, 
1:708 :  it  could  be  shown  that  a  transaction  was  fraudulent  or  con- 
under  former  *""T  *^  *^®  express  provision  or  policy  of  the  bankruptcy 
acts  or  at  law,  it  might  be  set  aside  either  by  the  common  law  or  by 
common  law,  virtue  of  the  specific  provisions  contravened. 


Voluntary 
Bettlementfl. 


By  sect.  47  of  the  Act  of  1883,  which  reproduces,  with 
some  variations,  sect  91  of  the  Act  of  1869,  any  settle- 
ment ($)  of  property,  with  certain  exceptions  (including  a 
pre-nuptial  settlement  in  consideration  of  marriage,  and  a 
sale  or  incumbrance  in  good  faith  and  for  valuable  considera- 
tion), is,  if  the  settlor  becomes  bankrupt  within  two  years, 
void  as  against  the  trustee  in  bankruptcy,  aud  even  within 
ten  years,  unless  the  parties  claiming  uudcr  the  settlement 
can  prove  that  at  the  date  of  the  settlement  the  settlor  was 
able  to  pay  all  his  debts  without  the  aid  of  the  property 
settled. 


Fraudulent  Prior  to  the  Act  of  1869,  if  a  debtor,  in  contemplation  of 

preference       bankruptcy,  voluntarily,  ue,,  without  pressure,  delivered  or 

prior  to  1869.  paid  goods  or  money  to  a  creditor  intending  to  give  him  a 

preference  over  the  others  and  leave  them  "  the  mere  husk," 


{p)  12  &  13  Vict  c.  106,  83.  131 
and  233.  Further  i)eriods  were 
given  to  him  if  he  were  out  of 
the  United  Kingdom.     Sect.  233. 

Under  the  Act  of  1883,  s.  35, 
and  Gen.  Bules,  1883,  r.  112,  the 
time  for  appealing  from  an  order 
of  abjudication  is  twenty-one 
days  from  the  date  of  the  order 
(subject  to  enlargement  by  the 
Court),  and  the  effect  of  annul- 
ment of  the  ac^udication  under 
that  section  is  that  all  dispositions 
of  property  and  payments  made 


or  acts  done  by  the  official  re- 
ceiver or  trustee  are  valid ;  but 
the  property  of  the  debtor  vests 
ill  such  person  as  the  Court  ap- 
points, or,  in  default  of  appoint- 
ment, reverts  to  the  debtor,  on 
such  terms  and  conditions,  if  any, 
as  the  Court  may  declare  by  order. 
See  Bailey  Y.  JcJinson,  L.  K.,  7  Ex. 
at  p.  265  ;  per  Cockbum,  C.  J., 
as  to  e fleet  of  similar  juroviaions 
in  the  Act  of  1869. 

(q)  Including  any  conveyance 
or  transfer.    Id.  (8. ) 
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the  transaction  was  voidable  as  against  the  assignee  in  bank-   CHAPTER 
ruptcy  (r).  XXVIL 

That  Act,  which  placed  the  administration  of  the  affairs  of  Under  Act  of 
the  bankrupt  chiefly  in  the  hands  of  the  creditors,  and  not,  1869. 
as  before,  in  those  of  a  judicial  tribunal,  introduced  a  definite 
test  («)  as  to  what  preference  should  be  deemed  to  be  in 
contemplation  of  bankruptcy ;  and,  accordingly,  by  sect.  92 
it  was  provided  that  if  made  within  three  months  prior  to 
the  bankruptcy  by  a  person  unable  to  pay  his  debts,  such 
preference  should  be  deemed  fraudulent  and  void  as  against 
the  tnistee,  but  not  so  as  to  affect  the  rights  of  a  purchaser, 
payee  or  incumbrancer  in  good  faith  and  for  valuable  con- 
sideration. 

And  this   provision  is  reproduced  in  the   Act  of  1883,  Pbotected 
8.    48  (1),  with   this  difference,    that  whereas   under  the  ^^  ^om 
proviso  to  sect*  92  of  the  Act  of  1869,  a  creditor  fraudu-  ^^r  A^t^of 
lently  preferred,   but  without  notice   that  he   was  being  isgs. 
fraudulently  preferred,   was  held(<)  to  be   protected;  the 
protection  under  sect.  48  (2)  of  the  Act  of  1883  is  extended 
only  to  those  who  make  title  in  good  faith  and  for  valuable 
consideration   through   or   under  a  creditor  of  the  bank- 
rupt. 

And  now  the  law,  as  to  the  effect  of  bankruptcy  on  ante- 
cedent transactions,  is  thus  summed  up  in  sect.  49  of  the 
Act  of  1883. 

"  Subject  to "  the  provisions  of  the  Act  with  respect  to 
execution  or  attachment  (u),  and  with  respect  to  the  avoid- 
ance of  certain  settlements (x)  and  preferences  (y),  "nothing 
in  this  Act  shall  invalidate  in  the  case  of  a  bankruptcy  any 
payment  by  the  bankrupt  to  any  of  his  creditors,  any  pay- 
ment or  delivery  to  the  bankrupt,  any  conveyance  or  assign- 


(r)  De  Tastel  v.  Carroll,  1  Stark. 
89. 

(a)  Butcher  v.  Stead,  L.  R.,  7 
H.  L.  889 ;  Ex  parU  Chriffith,  lie 
Wilcoxm,  L.  R.,  23  Ch.  D.  69 ; 
ExparU  Hill,  JU  Bird,  Id.  693. 

(0  Butcher  v.  SUjuI,  L.  R.,  7 
XI.  li.  839. 

(m)  See  sect.  45  (1),  which  re- 
quires that  in  order  that  the  exe- 
cution or  attachment  should  hold 
good  against  the  trustee  in  bank- 
ruptcVy  it  must  have  been  com- 
pleted (in  the  manner  described  in 
sub  sect.  (2))  before  the  date  of  the 


receiving  order  and  before  notice 
of  the  petition  or  any  available 
net  of  bankruptcy.  Sect.  11  of 
the  Act  of  1890  regulates  the 
duties  of  a  sheriff,  and  provides 
(inter  alia)  that  in  executions  for 
debt  above  20Z.  he  is  to  hold  the 
proceeds  for  fourteen  days,  to  give 
time  for  notice  of  any  bankruptcy 
petition  to  be  served  u|K)n  him. 
Sub-sect  (2). 

{x)  Act  of  1883,  sect.  47,  ante, 
p.  461. 

(y)  Sect.  48  (se3  above). 
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GHAPTBR  ment  by  the  bankrupt  for  valuable  consideration,  any  con- 
XXVIL;  tract,  dealing,  or  transaction  by  or  with  the  banJurupt  for 
valuable  consideration " :  Provided  that,  (1)  the  trans- 
action in  question  is  before  the  date  of  the  receiving 
order  ;  (2)  the  person  so  dealing  with  the  debtor  has  not  at 
the  time  of  the  transaction  notice  of  any  prior  available  act 
of  bankruptcy. 

Available  act  ^^  available  act  of  bankruptcy  means  any  act  of  bank- 
of  bank-  ruptcy  available  for  a  bankruptcy  petition  at  the  date  of  the 
ruptcy.  presentation  of  the  petition  on  which  the  receiving  order  is 

made. 


What 
amoants  to 
notice  of  an 
act  of  bank- 
ruptcy. 


It  f corns  that  the  expression,  ''  notice  of  an  act  of  bank- 
ruptcy," is  satisfied  by  a  general  notice  that  the  party  has 
committed  an  act  of  bankruptcy.  And  that  notice  of  the 
specific  act  is  not  necessary  (;).  It  may  be  given  to  the 
party's  attorney  (a) ;  but  not  to  a  mere  clerk  in  the 
attorney's  office  not  having  the  management  of  the 
affair  (6).  It  may  be  given  to  the  accredited  agent  of  a 
body  corporate  or  public  company  (c).  It  may  be  by 
post  id)  or  telegram  (f),  or  arise  out  of  the  creditor's  own 
transactions  (/). 

It  is  therefore  a  sufficient  reason  for  a  banker  to  decline 
to  honour  his  customer's  cheque,  that  he  has  notice  of  an 
available  act  of  bankruptcy  committed  by  the  customer  ; 
and  if  the  banker  pay  the  cheque  under  such  circum- 
stances, he  may  be  compelled  to  pay  over  again  to  the 
trustee  ( g). 

And  although  in  sect.  49  of  the  Act  of  1883,  neither  the 
term  "  bond  fide  "  (as  in  sect.  133  of  the  Act  of  1849)  nor 
**in  good  faith"  (as  in  sect.  94  of  that  of  1869)  is  to  be 
found ;  yet  the  protection  afforded  is  expressly  subject  to 


(z)  Udal  V.  WaUon,  14  M.  & 
W.  254  ;  and  see  Conioayv,  Nail, 
1  C.  B.  643;  FollcU  v.  Ifoppe, 
17  L.  J.,  C.  P.  76.  But  the  notice 
must  not  be  equivocal.  Evans  v. 
Nallam,  L.  R.,  6  C.  B.  713. 

(a)  KMhwell  v.  Timbrell,  1 
DowL,  N.  S.  779. 

(b)  Fike  v.  SUvetu,  12  Q.  B. 
465 ;  see  Pennell  v.  Stephens,  18 
L.  J.,  C.  P.  291 ;  FawecU  v. 
Fear/u,  6  Q.  B.  20;  Green  v. 
Steer,  1  Q.  B.  710.  Notice  to  the 
sheriff  is  not  sufficient  to  defeat 
an  execution.  Ilatnsay  y.  Faion, 
10  M.  &  W.  22 ;  ExparU  SchuUe, 
L.  B.,  9  Ch.  409. 


(c)  Though  the  express  enact- 
ment to  this  effect  in  sect.  87  of 
the  Act  of  1849  is  no  longer  in 
force,  such  notice  would  seem 
sufficient  on  principle  :  Bretoin 
or  Broum  y,  Briscoe,  2  £11.  k  B. 
116  ;  28  L.  J.,  Q.  B.  829  ;  due  re- 
gard beinff  had  to  the  scope  of 
nis  authority  and  employroeut. 

(d)  loader  v.  Hiscock,  l¥,kY, 
132. 

(«)  Ex  parte  Langley,  13  Ch.  D. 
110. 

(/)  Ex  parte  Dawes,  L.  R.,  19 
£q.  438. 

{g)  Vernon  t.  Eankey,  2  T.  E. 
119. 
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the  important  sections  which  wo  have  noticed  as  to  volun-  CHAPTEB 
tary  settlements  and  fraudulent  preferences.  And  the  use  XXVII. 
in  sect.  49  of  the  words,  "nothing  in  this  Act  shall  in- 
validate/'  &o.,  would  seem  to  leave  the  transactions  in 
question  still  open  to  any  objections  arising  outside  the 
Act,  €,g,,  as  to  being  contrary  to  the  Statute  of  Elizabeth, 
or  void  at  common  law,  as  an  evasion  of  the  bankruptcy 
laws. 

We  have  now  glanced  at  some  of  the  general  features  of  Division  of 
the  bankruptcy  law — the  acts  of  bankruptcy,  the  nature  of  sahject. 
the  petitioning  creditor's  debt,  the  principles  which  regulate 
the  vesting  of  the  debtor's  property  in  the  trustee,  the  rela- 
tion back  of  his  title  to  the  act  of  bankruptcy,  the  considera- 
tions upon  which  some  transactions  with  the  bankrupt  are 
upheld  in  favour  of  innocent  parties,  and  others  are  set  aside 
as  against  parties  not  having  the  same  claim  to  protection. 
Let  us  next  pass  to  the  proof  of  debts,  and  hereunder 
to  a  brief  review  of  the  subject  of  set-oflf  and  mutual 
credit  in  bankruptcy  (h).  We  can  then  turn  to  the  appli- 
cation of  the  bankrupt's  estate  to  meeting  the  liabilities 
so  established,  and  thence  to  the  position  of  the  bankrupt 
during  the  bankniptcy,  and  after  obtaining  his  order  of  dis- 
charge. 

The  Code  expressly  preserves  the  rules  of  bankruptcy 
in  relation  to  bills  of  exchange,  promissory  notes,  and 
cheques  (t)« 

And  first,  as  to  proof  of  debts.  Proof  of 

Dbbtb. 

In  almost  all  cases  where  a  bankrupt  would  be  liable  to  j^^  ^^^t  cases 
an  action  at  law  or  suit  in  equity  by  the  holder  of  a  bill  or  the  holder 
note,  the  holder  may  prove  on  the  bankrupt's  estate  for  the  may  prove, 
amount.     And  whatever  would  be  a  defence  to  a  suit  in  law 
or  equity,  will  be  an  answer  to  such  proof  (k).    All  debts  and 
liabilities,  present  or  future,  certain  or  contingent,  to  which 
the  debtor  is  subject  at  date  of  the  receiving  order,  or  before 
discharge  if  incurred  before  receiving  order,  including  even 
unliquidated  damages  arising  from  a   breach  of  contract^ 
promise,  or  trust,  are  now  proveable  (1), 


(h)  As  to  set-off  in  an  action, 
seo  Chapter  on  Kemedies. 

(i)  Sect.  97. 

{k)  See  JSx  parte  Dewdney^  15 
Ves.  496;  ExparU  Smith,  8  Bro. 
C.  C.  1  ;  ^  parU  Wilscm,  11 
Ves.  410;  Ex  parte  Oifford,  6 
Ves.  807 ;  Ex  parte  Heath,  2  V. 


k  B.  240 ;  Ex  parte  Barclay,  7 
Ves.  797  ;  Exparte  Rofey,  19  Ves. 
488 ;  2  Rose,  245. 

(I)  Bankruptcy  Act,  1883,  s.  87. 
See  also  Wotjd  v.  Demaltos,  L.  R., 
1  Ex.  100,  and  Hoggarth  v.  Tay^ 
lor,  L.  B.,  2  Ex.  105  ;  Eobertson 
V.  Goes,  L.  K.,  2  Ex.  396. 
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CRAPTKR        Subject  to  section  70  of  the  Code  (as  to  lost  instruments) 

XXVII.      and  to  th3  general  dispensing  power  of  the  Court,  every 

~j     ;        .  bill  or  note  on  which  proof  has  been  made  must  be  produced 

Bill  tcarustce  *^  *^®  trustee  before  payment  of  any  dividend  thereon,  and 

'  the   amount    of  the  dividend   is   to  be   indorsed  on   the 

instrument  {II), 

The  good  part  of  a  bill  may  in  some  cases  in  the  event  of 
bankruptcy  be  separated  from  the  bad.  Where  a  stock- 
jobber having  a  large  sum  of  money  in  his  hands  to 
be  employed  in  stock-jobbing  transactions,  contrary  to 
the  7  Geo.  2,  c.  8,  diverted  part  to  his  own  use,  and 
gave  promissory  notes  to  his  employer,  they  were  allowed 
to  be  proved  only  to  the  extent  of  the  money  diverted  from 
the  illegal  purpose  to  the  stock-jobber's  own  use  (m) : 
"The  equity  is,'*  said  the  Lord  Chancellor,  "that  where 
the  consideration  consists  of  two  parts,  one  bad,  the 
other  good,  the  bill  shall  stand  as  to  what  is  good"(»). 
Where  a  bill  of  exchange  was  transferred  much  under 
its  real  value,  proof  was  allowed  only  of  the  sum  actually 
paid  (o). 

Bills  not  due  Bills,  notes  and  other  securities,  not  due  at  the  time  of  the 
act  of  bankruptcy,  may  be  proved,  deducting  a  rebate  of  in- 
terest at  five  per  cent.,  to  be  computed  from  the  declaration 
of  a  dividend  to  the  time  for  payment  according  to  con- 
tract (  p). 


The  holder  of  a   note  payable  on  demand   may  prove 
though  no  demand  has  been  made  before  the  act  of  bank- 


Proof  of  bill 
or  note 


Bill  payable       A  note  payable  at  twelve  months'  notice,  with  interest,  is 
after  notice,    proveable  against  the  estate  of  the  maker,  though  he  become 
bankrupt  before  any  notice  is  given  (r). 

Irregular  bill       A  bill  or  note  defective  in  its  necessary  form,  or  void  for 
or  note. 


{II)  Bankmptcy  Rules,  1883, 
r.  176;  Ez  parte  Oreentoay,  6 
Ves.  812;  Hx  parU  Webster,  De 
G.  414. 

(m)  Ex  parte  JDuImer,  13  Ves. 
818. 

(n)  ^  parte  Mather,  8  Yes. 
873 ;  860  ante. 

{o)  Jones  y.  Gordon,  2  Ap.  Ca. 
616 ;  In  re  Oomersall,  1  Ch.  D. 
137. 


{p)  46  &47  Vict  c.  62,  Sched. 
II.,  r.  21. 

{q)  Ex  parte  Seaufoy,  Cooke, 
Bkcy.  Law,  180;  see  the  former 
Act,  32  &  33  Vict.  c.  71,  s.  81. 

(r)  Clayton  v.  Gosling,  5  B,  k 
C.  860  ;  8  D.  &  R,  110  ;  Ex  parte 
Elgar,  2  Q.  k  J,  1 ;  Ex  parU 
Domimanf  2  0.  kJ.  85,  and  2  O. 
k  J.  241 :  and  see  the  former  Act^ 
32  k  83  Vict,  c  71,  &  81. 
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want  of  a  stamp  («),  or  payable  on  a  contingency  (<),  or  pay-    CHAPTER 
able  in  notes  («),  is  not,  as  a  bill  or  note,  proveable.  ^^^^^' 

A  bill,  as  such,  cannot  be  proved  against  a  man  who  is  not  Bill  cannot 
a  party  to  the  instrument  (or),  though  he  give  a  written  en-  he  proved 
gagement,  not  on  the  bill,   to  guarantee  the  payment  <>^^t*a*party 
it  (y).     But  the  holder  may  prove  on  such  an  engagement  to  it. 
made  before  the  bankruptcy  (z).     And  in  other  cases  the 
estate  may  be  liable  to  proof  for  the  consideration,  though 
not  for  the  bill  itself  (a). 

And  it  has  been  held,  that  a  person  who  passes  a  bill 
without  indorsement,  and  takes  it  up  after  the  acceptor  has 
become  bankrupt,  will  not  be  allow€d  to  prove  it  against 
the  acceptor's  estate  (6). 

Where  drawer  and  drawee  are  the  same  person  only  one  Drawer  and 

proof  is  allowed  (bb),  drawee  the 

^  same. 

The  former  Bankrupt  Act,  6  Geo.  4,  c.  1 6,  s.  52,  and  the  Proof  by  a 
corresponding  provision  in    12  lis  13  Vict.  c.   106,   s.  173,  surety  or 
enacted,  that  any  person  who,  at  the  issuing  of  the  commis-  V^^\T  ^ff^f  f 
sion,  may  have  become,  without  notice  of  an  act  of  bank-  ^^  banl^upi. 
ruptcy,  surety,  or  liable  for  the  debt  of  the  bankrupt,  and 
shall  have  paid  the  debt  or  any  part  in  discharge  of  the 
whole,  though  after  the  commission,  shall,  if  the  creditor 
have  proved,  stand  in  his  place,  and  receive  the  dividends ; 
and  if  the  creditor  have   not   proved  shall  be  entitled  to 
prove. 

A  man  who  was  at  law  a  principal,  if  he  were  in  equity  a 
surety,  was  within  the  section,  the  jurisdiction  in  bank- 
ruptcy being  equitable  as  well  as  legal  (e). 

Hence,  not  only  a  party  who  was  on  the  face  of  a  bill  or 
note  surety  for  a  bankrupt,  but  one  who  had  accepted, 
drawn,  made,  or  indorsed  a  bill  or  note  for  the  accommoda- 
tion of  the  bankrupt,  might,  at  any  time  after  he  had  paid 
it,  prove  the  amount  upon  the  estate,  though  he  did  not  pay 


{s)  Ex  parte  Manners,  1  Rose, 
68. 

(0  Ex  parte  Tooiel,  4  Ves.  372. 

(ti)  Ex  parte  Immeson,  2  Rose, 
225 ;  Ex  parte  Davison,  Buck,  31. 

(x)  Ex  parte  Roberts,  2  Cox, 
171 ;  Ex  parte  Bird,  4  De  Gex  i 
S.  273. 

(y)  Ex  parte  Harrison,  2  Cox, 
172 ;  2  Bro.  C.  C.  614 ;  In  re 
Barrington,  2  Scho.  &  Lef.  112  ; 
Ex  parte  Hustler,  1  G.  &  J.  9. 

(z)  Ex  parte  Bell,  I  Mont.  B.  L. 


194;  and  see  Ex  parte  Blackburn, 
10  Ves.  206;  ExparU  Balhbone, 
Buck,  215  ;  and  see  now  32  &  33 
Vict.  c.  71,  8.  31. 

(a)  Ibid. ,  and  Ex  parte  Bobinson, 
Buck,  113. 

(6)  Ex  parte  Jsbester,  1  Rose, 
20.  See  the  Chapters  on  Trans- 
fer and  Notice  of  Dishonour. 

{bb)  Banco  de  Portugal  v.  JFad* 
dell,  5  App.  Ca.  161. 

(«)  Wood  V.  Dodgnon,  2  M.  &  S. 
195  ;  Ex  parte  Lloyd,  1  Rose,  4. 
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CHAPTER    it  till  after  the  commission  issued ;  for  Le  was  deemed  a 
XXVII.      surety  or  person  liable  for  the  debt  of  the  bankrupt  within 
the  statute  (/),  and  was  entitled,  if  the  party  to  whom  he 
paid  the  bill  had  proved  his  debt,  to  stand  in  his  place  as  to 
the  dividends  and  all  other  rights  under  the  commission,  and 
would  be  barred  by  the  certificate  (  g).     But  an  election  by 
the  holder  to  prove  would  not  conclude  the  drawer,  but  the 
drawer  having  paid  the  holder  might  sue  the  bankrupt  be- 
fore certificate  (/*).     Where,  upon  a  dissolution  of  partner- 
ship, the  partner  continuing  the   business  expressly  agreed 
to  assume  the  liabilities  of  the  firm  and  to  guarantee  the 
retiring  partners,  and  he   becoming  bankrupt,   they   were 
obliged  to  pay  a  bill  accepted  by  the  firm,  the  retiring  partners 
were  considered  as  persons  liable  for  the  debts  of  the  bank- 
rupt, were  entitled  to  prove  under  his  commission,  and  were 
barred  by  his  certificate  (t).     If  the  suretyship  commenced 
before  notice  of  an  act  of  bankruptcy,  it  might  be  continued 
afterwards,  as,  for  example,  by  the  renewal  of  an  accept- 
ance {k).     But  where  a  bond  or  promissory  note  was  given 
by  a  principal  and  several  sureties,  and  one  of  the  sureties 
became  a  bankrupt,  his  obligation  was  not  considered  to  be 
a  debt  within   the  statute  for  which  the  co-sureties  were 
liable  (Q.    Where  the  accommodation  acceptor  had  sustained 
special  damage,  an  action  for  damage  was  barred  by  the 
certificate  (wi).     Payment  of  a  portion  of  the  debt  merely  in 
discharge  of  the  surety's  personal  liability  was  not  a  payment 
within  the  statute  (n). 


(/)  6  Geo.  4,  c.  16,  s.  62  ;  Ex 
parte  Lloydy  1  Bose,  4;  BasseU 
V.  Dodgin,  9  Bing.  653  ;  2  M.  & 
Scott,  777  ;  Ex  parte  Yonge,  3 
V.  &  B.  40 ;  2  Rose,  40  ;  Sted- 
man  v.  Martinnajitf  1 3  East,  427 ; 
Ifaigh  v.  Jackson,  3  M.  &  W.  598. 

(g)  BasseU  v.  Dodgin,  9  Bing. 
653  ;  2  M.  &  Scott,  777. 

{h)  Mead  v.  Braham,  3  M.  & 
S.  91  ;  WestcoU  v.  Jlod^es,  6  B. 
&  Aid.  12 ;  Walker  v.  PUheam, 
4  C.  B.  229. 

(i)  Wood  V.  Dodgson,  2  M.  & 
Sel.  195 ;  Haigh  v.  Jaeksorif  3  M. 
k  W.  698  ;  Aflalo  v.  Fourdrinier, 
6  Bing.  306  ;  M.  &  M.  334,  n. 

(k)  Stedman  v.  Martinnant,  13 
East,  427. 

(I)  Clements  v.  La-nghy^  5  B.  & 
Ad.  372  ;  2  N.  &  M.  269  ;  WallU 
V.   Swirdmrne,    17  L.  J.,   Exch. 
179  ;  1  Exch.  203 ;  and  see  the 
larger  provision  of  12  &  13  Vict. 


c.  106,  ss.  177,  178.  Tlie  liability 
of  a  surety  to  liLs  co-snrety  on  a 
joint  and  several  promissory  note 
is  a  liability  to  pay  money  on  a 
contingency  within  the  meaning 
of  8.  178.  Adkins  v.  Farringtcn, 
29  L.  J.,  Exch.  346  ;  5  H.  &  I). 
686.  As  to  proof  of  distinct  con- 
tracts by  the  same  person  jointly 
with  others  on  the  same  bill  of 
exchange  or  x>romi8Sory  note,  soe 
24  &  25  Vict  c.  134,  s.  162,  and 
Ooldsmid  v.  Cazenove,  7  H.  of  L. 
Cas.  785  ;  29  L.  J.,  I  ank.  17.  Un- 
liquidated damages  from  breach  of 
contract,  when  proveable  :  s.  168. 
See  Green  v.  Bueknellf  8  Ad.  k  E. 
701 ;  Booman  v.  Nash,  7  B.  &  C. 
145. 

(m)  Vdnsandau  v.  Corshie,  8 
Taunt.  650  ;  2  Moo.  602  ;  in  error, 
3  B.  &  Aid.  13. 

(n)  Souticn  v.  Soviten,  5  B.  & 
Aid.  S62. 
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A  holder  has,  subject  to  the  power  of  the  Court  to  restrain    CHAPTER 
legal  proceedings,  an  election  to  proceed  by  proof  under  the      XXVI I. 


bankruptej,  or  by  action,  but  cannot  do  both  ;  yet  he  may  Holder  may 

proceed   against  some   parties   to  the  bill  by  action,  and  and  must 

against  others  by  proof  under  the  bankruptcy  ;  and  against  elect  between 

the  same  party  he  may  prove  for  one  debt,  and  bring  P^^  *^^ 

his  action    for    another.      "It    is    clear,"    observes    the 

Court  of  Common  Pleas,  *'  that  a  creditor  has  a  right  to  sue 

for,  or  to  prove,  each  individual  debt  as  may  best  suit  his 

purpose  "  (o).    But  this  defence  to  an  action  cannot  be  raised 

by  plea(p).     The  holder  may,  however,   by  motion,   be 

put  to  his  election,  either  to  stay  the  action  or  relinquish 

his  proof. 

The  principal  difficulties  as  to  proof  in  respect  of  bills  of  ^'^*^'^4^T 
exchange,  arise  where  there  has  been  mutual  accommoda-  ^^^       ^^^ 
tion  between  the  bankrupt  and  other  parties. 

Mutual  accommodation  may  be  either  with  a  specific 
exchange  of  seciuities,  or  without  a  specific  exchange  of 
securities. 

Mutual  accommodation  with  specific  exchange  is,  where  Where  there 
the  acceptance  of  A.  is  exchanged  for  the  acceptance  of  R  ^^  ^^  * 
to  the  same  amount.     In  this  case  each  party  is  bound  to  change  of* 
pay  his  own  acceptance,  and,  in  paying  it,  is  not  considered  secarities. 
as  surety  for  another  (a). 

It  is  not  essential,   in  order   to    constitute  a  specific  What 
exchange  of  securities,  that  the  acceptances  given  in  ex-  an^o^^to  *o 
change  should  be  the    acceptances    of   the   party  giving  e^t^inge. 
them,  nor  that  the  amoimts  or  dates  should  be  exactly  the 
same  (6). 

Formerly,  a  party  to  a  specific  exchange  of  paper  was  Party  to  mu- 
allowed  to  prove  the  bankrupt's  paper  without  having  paid  tual  specific 

paper  must 

{o)  Bridget  v.  MiUSy   4  Bing.  could    not   be   made    by   plea.  \Ay  his  own 

18  ;    12    Moore,    92  ;    Ex  parte  Spencer  v.  DemmeUi  L.  K.,  1  Ex.  paper  before 

Orosvenor,  14  Ves.  688  ;  JSx  parte  128.      As  to  the  power    of  the  he  can  prove, 

Olover,  I  Q.k  J,  270  i  IVatsonv.  Court  to  restrain   under  former 

Afedex,  1  B.  &  Aid.  121  ;  Harley  Acts    and    ru1e«,    see    Ex  parte 

V.  Oreenjvood,  6  B.  &  Aid.   95  ;  ZHUon,  1  Ch.  D.  657. 

2D.k'EL  337  ;  Mead  v.  Braham,  (p)  Spencer  v.  I)emmett,  Law 

3  M.  &  Sel.  91  ;  Ex  parte  Lobbon,  Bep.,  1  Ex.  123. 

17  Ves.  334 ;  1  Rose,  219  ;  Adames  (a)  Rol/e  v.  Caslon,  2  H^  Bl. 

V.  Bridger,  8  Bing.  314 ;  1  Moore  670  ;  Cowley  v.  Dunlop,  7  T.  R. 

k  S.  438  ;  Ex  parte  Edward,  1  665 ;  Buckler  v.  BiUtivant,  8  East, 

Mont,  k  Mac.   116  ;  6  Geo.   4,  73. 

c.  16,  s.  69 ;  12  &  13  Yiet.  c.  106,  {b)  Buckler   v.   BtUtivarU,  ubl 

s.   128.    This  defence,  however,  sup. 

B.B.E.  H  H 
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CHAPTER    his  o^n,  the  dividends  being  retained  until  he  had  paid  Lis 
XXVII.       o^n  paper  (r) ;  but  now  he  must,  before  he  can  prove,  take 
up  his  own  bills,  or  exonerate  the  bankrupt's  estate  from 
the  original  debt. 

Mntaal  ac-  Mutual  accommodation  without  specific  exchange  will  not 

commodation  create  a  debt  fiom  the  acceptor  to  the  drawer.     But  the 

Biwdfic*  acceptor  is  to  be  considered  as  a  surety,  and  may  recover 

exchange.  what  he  pays  as  money  paid  to  the  drawer's  use. 

After  holder        If  the  holder  of  a  bill  has  proved  against  the  estate  of 

f Mthcr^DToof'  ^^®  person  for  whose  accommodation  the  bill  was  accepted, 

'  there  can  be  no  further  proof  by  any  one  to  whom  the  bill 

is  returned,  nor  by  the  accommodation  acceptor  when  be 

pays  it  (d). 


Cases  of 
mntaal  ac- 
commodation 
withoat 
specific 
exchange, 
mutual  banb 
ruptcj  and 
cash  balance. 


The  mode  of  adjusting  the  accounts  between  two  estates 
where  there  had  been  mutual  accommodation  paper,  a  cash 
balance,  and  a  mutual  bankruptcy,  has  much  embarrassed 
the  Courts  (e). 

Perhaps  the  result  is,  that  when  the  bills  remain  in  the 
hands  of  the  bankrupts,  the  cash  balance  is  the  debt,  but 
when  they  have  been  negotiated  the  doctrine  in  £x  parte 
Read  {d)  applies  (/). 


Accommoda-       When  accommodation  bills  are  in  the  hands  of  a  third 

^\^^^d  ''^f  P*^y>  ^^^  ^  valuable  consideration,  he  may  prove  the  whole 

an  indorsee  ^^  ®^^^  ^^^^  upon  the  estate  of  each  of  the  parties  to  it,  and 

for  value.  receive  dividends  as  far  as  the  amount  due  to  him  (^). 


Proof  of 
interest. 


We  have  already  considered  the  eflfect  of  the  Code  in 
making  interest  part  of  the  damage  on  the  dishonoiu*  of  the 


(c)  Ex  parte  Bcavfoy^  Cooke's 
Bank.  L.  180  ;  Ex  parte  Lord 
Clanricarde,  ibid.  182;  In  re 
Bownest  and  Padmore^  ibid.  183  ; 
Ma  parte  Bhxtham,  8  Yes.  531 ; 
Sarratt  v.  Austin,  4  Taunt.  200  j 
2  Rose,  112.  See  Ex  parte  Solarte^ 
2  D.  &  C.  261. 

{d)  iJ»  parte  Re<idy  1  0.  &  J. 
224  ;  Ex  parte  Oriental  Bank, 
L.  R.,  7  Ch.  App.  99  ;  41  L.  J., 
217. 

(e)  Bee  Ex  parte  Waller,  4 
Ves.  878  ;  Ex  parte  Earle,  5  Vcs. 
833 ;  Ex  parte  JRatvtoK,  1  Jac. 
274  ;  Ex  parte  Metcalfe,  11  Ves. 
404  ;  Ex  parte  La  ForesU,  2  D.  & 


C.  199,  1  M.  &  B.  863. 

(/)  See,  however,  the  provision 
of  the  fonner  Act,  32  &  83  Vict 
c.  71,  s.  31  ;  and  as  to  mutual 
credit  and  set-off,  s.  69  of  that 
Act,  and  s.  38  of  the  Act  of  1883, 
post,  p.  477. 

(g)  Ex  parte  King,  Cooke's  P. 
L.  177  ;  Ex^arU  Lee,  1  P.  Wm.s 
782  ;  Ex  parte  Crossley,  8  Bro. 
237  ;  Ex  parte  Bloxhofn,  6  Ve?. 
449,  600 ;  8  Ves.  531 ;  Fentum  v. 
Pocock,  6  Taunt.  192  ;  1  Marsh. 
14  ;  Jones  v.  Bibbert,  2  Stark. 
304  ;  Bank  of  Ireland  v.  Beres/ord, 
6  Dow.  233  ;  Ex  parte  Cama,  L. 
E.,  10  Ch.  App.  6€6. 
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bill(7*),  and  how  far  interest  or  rebate  thereof  may  be  CHAFTER 
reckoned  in  fixing  the  amount  of  the  petitioning  creditor's  XXVII. 
debt  (i).  As  to  proving  for  interest  it  is  provided  by  the 
Bankruptcy  Act,  1883,  s.  2,  r.  20,  that  on  any  sum  certain 
overdue  at  the  date  of  receiving  order  and  proveable  in 
bankruptcy,  whereon  interest  is  not  reserved,  proof  may  be 
made  for  interest,  not  exceeding  4^.  per  cent.,  to  the  date 
of  the  order  from  the  date  fixed  for  payment  by  some  written 
instrument,  or  from  demand  in  writing  notifying  to  the 
debtor  that  interest  would  thereafter  be  claimed.  And  by 
the  Bankruptcy  Act,  1890,  s.  23,  where  a  debt  has  been 
proved,  and  such  debt  includes  interest,  such  interest  shall 
for  dividend  bo  calculated  at  a  rate  not  exceeding  5^.  per 
cent.,  without  prejudice  to  a  higher  rate  out  of  any  surplus. 
And  should  there  bo  any  surplus  after  the  debts  proved 
have  been  paid  in  full,  it  is  to  be  applied  in  payment  of 
interest  at  il,  per  cent,  from  the  date  of  the  receiving  order 
on  all  the  debts  proved  (Jc), 

The  trustees  may  recover  interest  when  they  are  plaintiffs  Trastce's 
in  An  action  as  if  no  bankruptcy  had  happened  (J),  interest. 

Other  expenses,  such  as  protesting,  re-exchange,  posting  Expenses,  re- 
and  telegraphic  messages,  (fee,  if  recoverable  in  an  action,  exchange,  &c. 
are  proveable  (wi). 

Under    separate    adjudications    of   bankruptcy    against  "Where  there 
different  parties  to  a  bill  or  note,  the  holder  may  prove  *je  several 
the  whole  amount  of  the  money  due  to  him  upon  the  bill  ^nder  whiT' 
or  note,  at  the  time  he  makes  his  proof,  and  receive  divi-  and  for  how* 

much,  the 

(h)  Ante,   Remedies,  interest,  the  time  of  filing  the  petition,  and  ^^^^^^r  may 

p.  439.  the  32  &  33  Vict.  c.  71,  s.  36,  P^^^*^' 

(t)  Ante,     petitioning     credi-  such  interest  as  a  jury  might  have 

tor*s  debt,  p.  453.  allowed.  As  to  interest  in  winding 

{k)  Bankruptcy  Act,   1883,   s.  up,    see   IntenuUional    Contract 

41,   sub-sect.    (6).    Before  the  6  Co.,  IlugJujt's  Claim,  L.  R.,  13 

Geo.  IV.  c  16  interest  on  a  bill  £q.  623. 

was  not  proveable  unless  payable  (0  PoU  v.  Beavan,  7  M.  &  Q. 

on  the  face  of  it.  Ex  parte  Maslar,  604. 

1  Atk.  150,  and  no  interest  after  (m)  Arum,,l  Atk.  140;  Exparte 

the  act  of  bankruptcy  could  be  Moore,  2  Bro.  C.  C.  597  ;  Exparte 

proved  at  all,  Ex  parte  Moore,  2  Hoffman,   Co.  Bl.   194  ;  Francis 

Bro.  C.  C.  597.     But  that  Act,  v.  Rueker,  Ambler,  672.    In  the 

8.  57,  enabled  the  holder  to  prove  first  and  last  of  these  cases,  the 

on  overdue  bills  or  notes  down  to  expenses  had  been  incurred  after 

the  date  of  the  Aat  at  the  rate  the  act  of  bankniptcy  and  before 

usually  allowed  by  the  Court  of  the  commission.    Prchn  v.  Liver- 

Queen's  Bench.      The  12  k  13  pool  Bank,  L.R.,  5  Ex.  92  j  39  L. 

Vict,  c  106,  8.  180,  allowed  in-  J.,  Ex.  41.     And  see  Remedies, 

terest  at  four  per  cent,  down  to  re-exchange,  ante,  p.  444,  note. 

H  H  2 
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CHAPTER    dends  under  each  upon  the  sums  proved,  until  he  shall, 

XXVII.      together,  have  received  the  whole  amount.     "In  cases  of 

bills  or  notes,"  sajs  Lord  Hardwicke,  "  where  there  is  a 

drawer,  and,   perhaps,   several   indorsers,   suppose   two   of 

these  persons  become  bankrupts,  the  owner  may  prove  his 

whole  debt  under  each  commission,  and  is  entitled  to  receive 

satisfaction  out  of  both  estates,  according  to  the  dividends 

to  be  made,  and  keep  the  bill(n)  until  he  has  received 

satisfaction  for  his  whole  debt ;    for    he    has    a    double 

security,  and  it  is  neither  law  nor  equity  to  take  it  from 

him.      But  if,  before  the  bankruptcy  of  one,  or  before  the 

proof  is  tendered,  he  had  received  payment  of  part  from  the 

other,  he  could  only  have  proved  the  residue  under  the 

latter  bankruptcy,  as  the  form  of  proving  his  debt  shows, 

because  no  more  would  remain  due  to  him "  (o).     And  not 

only  if  any  part  of  a  bill  have  been  received  by  the  holder, 

before  he  have   actually  proved  it  upon  the  estate   of  a 

party,  but  even  if  a  dividend  under  another  commission 

have  been   merely  declared^   he  can  only  prove  for  the 

residue  (;?). 

Proof  agidnst  Where  an  estate  was  bankrupt  both  in  England  and  in 
estate  bank-  ^  foreign  country,  and  the  holder  of  a  bill  had  received  a 
than  on™°^  dividend  in  such  foreign  country,  he  was  not  allowed  to 
country.  prove  again  here  until  all  the  creditors  had  received  a  divi- 

dend after  the  foreign  rate  {q). 


Proof  against 
joint  and 
separate 
estate. 


Where  the  creditor  knowingly  holds  the  joint  and  sepa- 
rate security  of  partners  for  the  same  debt  (r),  he  could  not 
in  general  prove  both  on  the  joint  and  separate  estate  («). 
The  application  of  this  rule  to  bills  on  which  there  were 
the  names  of  two  firms,  in  which  firms  were  common 
partners,  was  involved  in  great  uncertainty  (<).  Upon 
principle  it  should  seem  that  in  such  cases  there  should  be 


(71)  In  re  Joint  Stock  Disc.  Co., 
L.  R,  lOEq.  11. 

(0)  Ex  parte  WUdTnan,  1  Atk. 
109  ;  2  Yes.  113  ;  Ex  parte  Par^ 
11  Ves.  65  ;  1  Rose,  76  ;  Ex  parte 
Tayler,  1  De  G.  &  J.  112;  26 
L.  J.,  Bank.  58. 

ip)  Cooper  V.  Pepys^  1  Atk.  106  ; 
Ex  parte  Leers,  6  Ves.  644 ;  Ex 
parte  The  Royal  Bank  of  Seotland, 
19  Ves.  810;  Ex  parte  WorraV, 
1  Cox,  309 ;  see,  however,  In  re 
Gibson  and  Johnson,  cited  19  Ves. 
311 ;  and  Ex  parte  De  Tastet,  1 
Rose,  16. 


iq)  Ex  parte  Wilson,  L.  R.,  7 
Gh.  App.  490. 

(r)  Ex  parte  Benton^  De  Gez, 
550. 

(s)  See  the  judgment  of  Lord 
Justice  Turner  in  Ex  parte  Odd" 
smith,  25  L.  J.,  Bank.  26.  Bat 
see  also  Ex  parte  ThomUm,  28 
L.  J.,  Bank.  4,  where  double  proof 
was  allowed,  and  it  was  said  that 
the  rule  against  it  is  a  techniod 
rule  not  to  be  extended 

(0  See  the  authorities  collected 
in  Ex  parte  Ooldsmid,  25  L.  J., 
Bank.  25  ;  1  De  G.  &  J.  257. 
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double  proof.     Accordingly  by  the  late  statute,  32  <k  33  Vict.    CHAPTER 
c.  71,  B.  37,  repealing  a  somewhat  similar  enactment  in  the      XXVII. 

24  &  25  Vict.  c.  134,  s.  152,  it  was  enacted,  "If  any  bank-  

rupt  is,  at  the  time  of  adjudication,  liable  in  respect  of 
distinct  contracts  as  member  of  two  or  more  distinct  firms, 
or  as  a  sole  contractor  and  also  as  the  member  of  a  firm,  the 
circumstance  that  such  firms  are  in  whole  or  in  part  com- 
posed of  the  same  individual,  or  that  the  sole  contractor  is 
also  one  of  the  joint  contractors,  shall  not  prevent  proof  in 
respect  of  such  contracts  against  the  properties  respectively 
liable  upon  such  contracts  ^\u). 

Where  a  creditor  proves  a  debt,  and  holds  certain  bills  1^**^'?  ^  ^"^" 
of  exchange  or  promissory  notes,  as  securities,  if  any  of  bjiUMa 
them  be  afterwards  paid  to  him,  the  amount  of  such  pay-  security, 
ment  must  be  expunged  from  the  proof,  and  the  future 
dividends  will  be  paid  on  the  residue  only  {x).     Where  a 
creditor  holds  a  bill  as  a  security  for  a  smaller  sum  than  the 
amount  of  the  bill,  he  may  prove  against  any  parties  to  the 
bill  (except  against  the  party  who  deposited  the  bill  with 
him)  for  the  whole  amount  of  the  bill,  provided  he  do  not 
receive  more  than  twenty  shillings  in  the  pound  on  the  debt 
due  to  him  from  the  depositor  of  the  bill  (y), 

A   holder    who    has    bought   up   the   notes   or   accept-  Proof  of  bill 
ances   of    the    bankrupt    after    the    bankruptcy    will    be  acquired  after 
admitted   to  prove  (2),  provided  that,  at  the  time  of  the  acceptor's 


(tt)  Ex  parte  Hoiiey,  L.  T?., 
7  Ch.  App.  178  ;  41  L.  J.,  Bank. 9. 

(x)  Ex  parte  SinUh,  Cooke  B. 
L.  175,  191 ;  Ex  parU  BarraU,  1 
Glyn  &  J.  827  ;  Ex  parte  Blox- 
?iam,  Cooke  B.  L.  176  ;  Ex  parte 
Bum,  2  Rose,  55  ;  Ex  parte  Ruf^ 
ford,  1  G.  &  J.  41  ;  Ex  parte 
Brett,  40  L.  J.,  Bank.  55 ;  In  re 
BarrUcCs  Bank,  L.  R.,  10  Chan. 
App,  198.  See  fuither  as  to  the 
mode  of  dealing  with  bills  which 
have  been  deposited  as  a  security, 
Ex  parU  Baldm'n,  19  Ves.  230  ; 
Ex  parte  Towgood,  19  Ves.  229  ; 
Ex  parte  JRushworth,  10  Ves.  419  ; 
Ex  parte  Jiuff(yrd,  1  G.  &  J.  41  ; 
Ex  parte  Brovm,  1  G.  &  J.  407. 
As  to  proof  by  one  partner 
a>;ain8t  the  estate  of  his  co-partner 
for  any  debt  in  respect  of  the 
partnership,  see  Ex  parte  Maud, 
L.  R.,  2  Chan.  App.  550.  As  to 
secured  creditors  in  general,  see 


8.  40  ;  and  Ex  parte  Jacobs,  L.  R., 
17  Eq.  675  ;  Ex  parte  AshwortJi, 
L.  R.,  18  Eq.  705.  Money  paid 
into  Court  in  order  to  obtain  leave 
to  appear  makes  the  bill  holder  a 
secured  creditor.  Ex  parte  Banner, 
L.  R.,  9  Chan.  App.  379.  A 
secured  creditor  in  the  case  of  a 
deceased  insolvent  or  the  winding 
up  of  a  company  can  now  only 
prove  on  the  balance.  38  &  39 
Vict.  c.  77,  8.  10. 

(y)  Ex  parte  King,  Co.  B.  L. 
177  ;  Ex  parte  Crossley,  3  Bro.  C. 
C.  237  ;  Co.  B.  L.  177  ;  Ex  parte 
Bloxhami,  5  Yes.  499  ;  see  tx parte 
Beader,  Buck,  381  ;  £x  paiic 
Philips,  1  M.,  D.  k  D.  232. 

(2)  Ex  parte  Lee,  1  P.  Wms. 
782  ;  Ex  parte  Atkins,  Buck,  479  ; 
Ex  parte  Deey,  2  Cov.  423  ;  Ex 
parte  Bryiner,  Co.  B.  L.  187  ;  Ex 
parte  Thoma*,  1  Atk.  73  ;  Joseph 
V.  Orme^  2  N.  R,  180 ;  Mead  v. 
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CHAPTER    bankruptcy,  they  were  in  the  hands  of  a  person  entitled 
XXVII.      to  prove  (a). 


Set-off  in 
bankmptcj. 


Next  as  to  set-ofif  and  mutual  credit  in  bankruptcy. 


When  the  Set-off  in  bankruptcy  was  first  given  by  the  4th  Anne, 

musrhave       ^'  ^'^»  »•  ^^'  re-enacted  by  5  Geo.  2,  a  38.     These  statutes 
existed.  enact,  that  the  mutual  credit  must  have  been  before  the 

bankruptcy ;  and  therefore  it  was  decided,  where  a  debtor 
to  the  estate  claimed  to  set  off  notes  of  the  bankrupt,  that 
it  was  for  him  to  show  that  he  took  the  notes  before  the 
act  of  bankruptcy  (6).  The  46  Geo.  3,  c.  135,  a  3,  enacted 
that  one  debt  or  demand  might  be  set  off  against  another, 
notwithstanding  a  prior  act  of  bankruptcy,  provided  the 
credit  were  given  to  the  bankrupt  two  months  before  the 
date  of  tlio  commission,  and  provided  the  person  claiming 
the  set-off  had  no  notice  of  an  act  of  bankruptcy,  or  that 
the  bankrupt  was  insolvent  or  had  stopped  payment  The 
6  Geo.  4,  c.  16,  s.  50,  repealed  but  re-euact^d  by  12  &  13 
Vict.  c.  106,  s.  171  (c),  went  still  further,  and  allowed  all 
debts  to  be  set  off,  whether  contracted  before  or  after  the 
act  of  bankruptcy,  provided  no  notice  of  a  specific  act  of 
bankruptcy  when  the  credit  was  given  could  be  brought 
home  to  the  person  claiming  the  benefit  of  such  set-off. 
This  was  still  further  extended  by  the  Act  of  1869  (rf), 
which  is  substantially  reproduced  by  the  provision  of  the 
Act  of  1883  («),  enacting  that  where  there  have  been 
mutual  credits,  mutual  debts,  or  other  mutual  dealings 
between  a  debtor  against  whom  a  receiving  order  is  made, 
and  any  other  person  claiming  to  prove,  an  account  shall 
be  taken  of  such  mutual  dealings,  and  the  balance  of  the 
account  and  no  more  shall  be  claimed  or  paid  on  either  side 
respectively ;  but  a  person  shall  not  bo  entitled  to  set-off 
under  this  section  against  the  property  of  the  debtor  if  he 
had,  at  the  time  of  giving  credit  to  the  debtor,  notice  of  an 
available  act  of  bankruptcy. 
In  case,  therefore,  of  a  country  banking-house  stopping 


Braham,  3  M.  &  Sel.  91  ;  Cowley 
T.  Dunlop,  7  T.  R  565  ;  ffaule  v. 
Baxter,  4  East,  177. 

(a)  Exparte  Rogers,  Buck,  490 ; 
lee  Ex  parte  Dickinson,  B  D.  k  G. 
520  ;  Exparte  Bolton,  1  M.  &  Bli. 
412.  See  the  Chapter  on  Trans- 
fer. 

(b)  March  v.  Chambers,  2  Stra. 
1234  ;  Dickson  v.  Evaivs^  6  T.  IJ. 


67 ;  Oughlerlony  v.  Easterby,  4 
Taunt  888 ;  Moore  v.  WrigU,  6 
Taunt.  517;  2  Marsh.  209;  In 
re  Ryder,  40  L.  J.,  Ch.  63 ;  L.  B., 
6  Ch.  App.  413. 

(c)  Not  re})^ed  or  altered  in 
this  respect  by  24  &  25  Vict, 
c  134. 

id)  32  A  33  Vict.  c.  71,  s.  69. 

0)  Sect.  38. 
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payment,  there  does  not  now  seem  any  necessary  legal  CHAPTEB 
objection  to  a  set-oflF  by  the  debtors  of  a  firm,  of  notes  XXVII. 
bought  up  by  them  in  the  interval  between  the  stopping 
payment  and  the  commencement  of  the  bankruptcy.  If, 
indeed,  when  the  doors  and  windows  of  a  bank  are  closed, 
the  bankers  either  withdraw  from  the  bank,  or  shut  them- 
selves up  in  it,  and  so  avoid  any  communication  with  their 
creditors,  they  commit  an  act  of  bankruptcy  by  keeping  1u>\ue 
or  absenting  themselves  with  intent  to  defeat  their  cre- 
ditors (/).  But  if,  on  stopping  payment  and  closing  the 
bank,  they  are,  from  illness,  unable  to  be  seen,  or  the 
creditors  are  referred  to  them  at  their  banking-house,  or 
at  their  private  houses,  the  mere  circumstance  of  stopping 
payment  is  not  an  act  of  bankruptcy ;  and  notes  taken  by 
a  debtor  to  the  firm,  after  knowledge  that  the  firm  had 
stopped  payment,  may  be  set  off(^).  Notice  of  acts  of 
bankruptcy  by  some  members  of  a  banking  firm,  without 
notice  of  an  act  of  bankruptcy  by  another  member,  will  take 
away  the  right  to  set-off  (7i).  But  a  man  cannot  buy  up 
and  set  off  notes  and  bills,  known  by  him  to  have  been  given 
by  the  bankrupts  for  the  accommodation  of  other  persons  (t). 
Where  an  indorser  of  a  bill  subsequently  becomes  the  holder, 
the  acceptor  having  meanwhile  become  bankrupt,  the  claim 
on  the  bill  can  be  set  off  against  the  liability  on  the  indorse- 
ment (J), 

A  debtor  to  the  bankrupt's  estate  cannot  set  off  a  bill  or  Fraudulent 
note  transferred  to  him  by  the  real  owner,  even  before  the  set-ofiE. 
bankruptcy,  for  the  mere  purpose  of  being  set  off  against 
a  demand  by  the  bankrupt's  estate,  so  that  the  real  owner 
might  receive  204.  in  the  pound  {k).  For  in  such  a  case,  the 
debtor  is  a  mere  trustee  for  others,  and  having  no  real  cross 
demand  of  his  own  against  the  estate,  cannot  be  allowed  to 
set  off  another  man's  {I),  But  if  the  notes  were  handed 
over  to  the  debtor  to  the  estate  for  an  antecedent  debt  due 
to  him  from  tlie  owners  of  the  notes,  they  may  be  set  off  (m). 
Mere  legal  debts,  without  any  beneficial  interest  in  the 
creditor,  may  be  set  off  under  the  general  statutes  of  set-off, 

(/)  Cummingy, Bailey t^^iiag,  191. 

363  ;  4  Moo.  k  P.  86.  (j)  Maekinnon    v.   Armstrong^ 

{g)  Hawkins  v.  WTiUten,  10  B.  L.  R.,  2  Ap.  Ca.  531. 

&  C.   217  ;  6  Man.  &  R.  219 ;  {k)  Fair  v.   APIvor,   16  East, 

Dickson  v.  Cau^  1  B.  &  Ad.  843.  130  ;   LacHngton   v.    Combes^   6 

(A)  Dickson  v.  Cass,  1  R  &  Ad.  Biog.  N.  C.  71 ;  8  Soott,  312. 

343  ;  and  see  Craven  v.  Edmond'  (0  ForsUr  v.  WHson,  12  M.  & 

Am,  6  Bing.  734  ;  4  Moo.  &  P.  W.  191. 

622.  (m)  Ibid. 

(i)  Ex  parte  Stone,  1  G.  &  J. 
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CHAP1 EB    but  not  under  the  mutual  credit  clause.     *'  The  object  of 
XXVII.      the  mutual  credit  clause,"  says  Parke,  B.,  "  is  to  do  sub- 


stantial justice  between  the  parties,  where  a  debt  is  reaUy 
due  from  the  bankrupt  to  the  debtor  to  his  estate ''  (72). 

Attempt  to  Nor  can  the  trustees  of  the  bankrupt  deprive  a  man  of  a 

deprive  of       set-oflf  once  existing  (0). 

Matnal  We  have  seen,  that  the  former  statutes  of  set-off  only 

credits  more  authorized  a  set-off  of  mutual  dUhU;  but  the  Bankrupt  Acts 
heDinv^than  ^*^®  ^^^%  authorized  the  set-off  of  mutual  credits^  as  well  as 
mutual  debts,  of  a  mutual  debt.     The  recent  Act,  32  <k  33  Vict  c.  71, 

B.  39,  introduced  a  set-off,  not  only  where  there  have  been 

mutual  debts  and  credits  but  mutual  dealings^  and  this  is 

preserved  under  the  Act  of  1883  (p). 

It  has  been  decided  that  the  term  mutual  credit  is  more 

comprehensive  than  the  expression  mutual  debts. 


Mutual 
credit  need 
not  te  of 
money. 


In  the  first  place,  it  has  been  held,  that  credit  need  not 
necessarily  be  of  money.  Therefore,  where  a  trader,  being 
indebted  to  a  packer  on  a  note  of  hand,  sent  him  certain 
goods  to  pack,  the  trader  having  become  bankrupt.  Lord 
Hardwicke  thought  that  the  packer  was  entitled  to  set  off 
against  the  price  of  the  goods,  not  only  the  charge  for 
packing,  but  the  money  due  on  the  note  (q).  This  decision, 
however,  goes  further  than  any  other,  and  was  qualified 
very  soon  after  by  the  same  learned  person  (r).  The  law 
is  now  taken  to  be,  that,  in  order  to  set  off  goods,  the 
property  must  have  been  deposited  with  an  authority  to 
turn  it  into  money ;  in  other  words,  the  mutual  credit  must 
be  such  as  was  intended  to  terminate  in  a  debt  (<).  There- 
fore, it  has  been  held,  that  where,  in  consideration  of  the 
bankrupt's  acceptance,  defendant  promised  to  indorse  a 
bill  to  the  bankrupt,  such  promise  was  not  a  subject  of 


(n)  Ibid. 

(0)  JSdmeads  v.  Neicman,  1  B. 
&  C.  418  ;  Bolland  v.  Nash^  8  B. 
k  C.  106. 

{p)  S.  38,  see  Booth  v.  Hutehin" 
80%  L.  R.,  15  £q.  80  ;  Mersey 
Steel  a/nd  Iron  Co,  v.  Naylor,  9 
Q.  B.  D.  664.  In  mutual  dealings, 
only  those  prior  to  the  commence- 
ment of  tne  bankruptcy  can  be 
considered  unless  the  act  of  bank- 
ruptcy was  secret,  in  which  case 
the  creditor's  knowledge  fixes  the 
time.  Cave,  J.,  In  re  OiUetpie^ 
Ex  parU  Rod,  14  Q.  B.  D.  968  ; 


54  L.  J.,  Q.  B.  342. 

(q)  Ex  parte  Deeae,  1  Atk.  228. 

(r)  Ex  parte  Ockenden,  1  Atk. 
2C5. 

(s)  OUnnie  y.  Edmunds,  4 
Taunt  775  ;  Rose  v.  Hart,  8 
Taunt  499 ;  2  Moo.  547 ;  Easum 
V.  Goto,  6  B.  &  Al.  861  ;  1  DowL 
&  R.  530  ;  Sampfon  v.  Burton, 
2  B.  &  B.  89 ;  R'usaell  y.  Bell, 
8  M.  &  W.  277.  A  mere  liabiUty 
is  insufficient  AbboU  v.  Hicks, 
5  Bing.  N.  C.  578.  EbeHe,  dtr, 
Co.  y.  Jonas,  18  Q.  B.  D.  459  ; 
56  L.  J.,  Q.  B.  278. 


Bankruptcy  of  Parties  to  a  Bill  or  Note, 


473 


mutual   credit  (<).      And    the    mutual   credit    must    have   CHAPTER 
actually  existed  between  the  bankrupt  himself  and  the      3LXVII. 
other  party  (w). 


There  may  be  mutual  credit  in  bankruptcy,  though  one  The  debts 
of  the  debts  constituting  it  be  not  due  ;  as  if  it  be  a  bond,  need  not  be 
bill,  or  note  payable  at  a  future  day  (x),  ^^* 

An  acceptance  of  the  bankrupt's  may  be  set  ofif  as  an 
ingredient  in  mutual  credit,  notwithstanding  that  it  was 
not  due  at  the  time  of  the  bankruptcy,  and  was  in  the 
hands  of  an  indorsee  (y). 

And  where  a  bill  is  indorsed,  credit  may  be  deemed  to  be 
given  to  the  indorser  as  well  as  to  the  acceptor,  and  there- 
fore if  the  indorser  become  bankrupt,  the  indorsement 
may  be  an  ingredient  in  mutual  credit  (z).  A  bill  ac- 
cepted for  the  accommodation  of  the  bankrupt  is  within 
the  mutual  credit  clause  (a),  and  may,  undtr  that  clause^ 
be  set  off  against  a  demand  by  the  trustees  in  bank- 
ruptcy for  money  had  and  received  to  tl^r  use  after  the 
bankruptcy  (6). 

It  is  not  necessary,  to  constitute  mutual  credit,  that  the  Mutual 
parties  both  intended  there  should  be  mutual  credit;  it  is  credit  need 
sufficient  though   one  take,  by  indorsement  from   a  third  intended, 
party,  the  note  or  acceptance  of  another  without  his  know-  • 
ledge  (c). 


{t)  Hose  y.  Sims^  I  B.  &  Ad. 
521 ;  but  see  Gibson  v.  Bell^  1 
Bing.  N.  C.  743;  1  Scott,  712. 

(u)  Young  v.  Bank  of  Bengali 
1  Moore,  P.  C.  150.  But  as  to 
this  case,  see  Kaoroji  v.  Chat' 
tered  Bank  of  Indian  L.  R.,  3  C. 
P.  444. 

{x)  Ex  parte  PreseoU,  1  Atk. 
230  ;  Atkinson  v.  EllioU,  7  T.  R. 
378.  But  the  mutual  credit  must 
havd  existed  before  the  bank- 
ruptcy ;  thus  a  bill  drawn  by  the 
debtor  and  accepted  by  the  cre- 
ditor after  debtor  had  executed 
a  deed  of  assignment,  but  before 
registry  thereof,  cannot  bo  set- 
off against  debtor's  previous  ac- 
ceptance, inasmuch  as  at  the 
dale  of  the  deed  there  was  no 
mutual  credit.  Ex  parte  Ryder^ 
L.  R.,  6  Chan.  An.  413  ;  40  L. 
J.,  Bkcy.  63 ;  Setby  v.  Chraves, 
L.  R,  8C.  P.  594. 


(t^)  Collins  V.  JoneSf  10  B.  &  C. 
777  ;  Bolland  v.  Nash,  8  B.  &  C. 
105  ;  2  Man.  k  R.  189 ;  Busselt 
V.  Bell,  8  M.  k  W.  277 ;  McKin- 
non  V.  Armstrong,  2  App.  Ca. 
531. 

(2)  AUager  v.  Currie,  12  M.  & 
W.  755  ;  and  see  Starey  v.  Bams, 
7  East,  435 ;  see  Voung  v.  Bank 
of  Bengal,  1  Moore  P.  C.  150. 

(a)  Smith  V.  Uodaon,  4  T.  R. 
211  ;  Ex  parte  Bayle,  Cooke*s 
Bk.  Law,  542  ;  Ex  parte  Wagtiag, 

13  Yes.  65 ;  Biltleston  v.  Timmds, 

14  L.  J.,  C.  P.  117  ;  1  C.  B.  389. 
{b)  Biltleston  v.    Timmis,  and 

see  RuTne  v.  MuggUton^  3  M.  & 
W.  30.  The  mistake  in  the  mar- 
ginal note  of  that  case  is  cor- 
rected in  BiUleston  y.  Timmis, 
ubi  supra. 

(c)  Hankey  y.  Smithy  3  T.  R. 
507. 
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CHAPTBB 
XXVIL 

Breach  of 

tnist. 


Effect  of 
notice. 


Mataal 
credit  does 
not  extin- 
guish a  lien. 


But  where  goods  or  bills  are  deposited  with  a  direction 
to  turn  them  into  money  and  apply  the  proceeds  in  a  par- 
ticular manner,  if  the  party  receiving  the  property  is  guilty 
of  a  breach  of  trust  he  cannot  claim  the  benefit  of  a  set  ofif 
under  this  section  {d). 

When  a  man's  private  account  at  a  bank  was  overdrawn, 
but  there  was  a  balance  on  a  trust  account  which  he  kept 
there  also  under  a  different  name,  it  was  held  that  the 
banker,  who  had  notice  of  the  trust,  could  not  set  off  the 
balance  against  the  deficit  {e). 

But  mutual  credit  will  not  destroy  a  lien  created  by  ex- 
press contract  C.  held  M.'s  acceptance  for  24/.,  and  sent 
M.  an  article  to  be  repaired  by  him.  It  was  agreed  that  C. 
should  pay  M.  the  amount  of  the  repairs  in  ready  money. 
Before  the  repairs  were  completed  M.  became  bankrupt. 
Held,  that  C.  could  not,  by  virtue  of  his  cross  demand  on 
the  acceptance,  sue  M.'s  assignees  in  trover  for  the  article 
before  paying  the  amount  of  the  repairs  (/). 


Set-off,  &c.  in      Set-off  in  bankruptcy  may  be  either  in  an  action  at  law, 

bankraptcy,     or  before  the  Court  of  Bankruptcy. 

how  available.  ^  set-off  under  the  Bankruptcy  Act  is  available  in  all 
actions,  whether  for  debt  or  damages.  No  plea  or  notice 
was  formerly  necessary,  though  it  was  usual  to  plead  or  give 
notice  as  under  the  general  statutes.  But  by  Rule  8,  T.  T. 
1853,  re-enacting  R.  H.  4  Will.  4,  mutual  credit  must  be 
pleaded.  Where  the  assignees  or  trustees  affirm  the  bank- 
rupt's dealings,  they  let  in  his  set-off  (y).  An  assignment 
under  the  old  Insolvent  Debtor's  Act  had  no  relation  back 
to  the  commencement  of  the  imprisonment,  and  therefore 
the  assignees  having  declared  on  a  sale  by  the  insolvent, 
after  the  imprisonment,  and  before  the  assignment,  not  on  a 
sale  by  themselves,  were  subject  to  the  defendant's  set-off 
against  the  insolvent  (A). 

To  an  action  for  a  debt  due  to  the  assignees  in  their 
official  character,  the  defendant  cannot  plead  a  set-off  due 
from  the  bankrupt  before  his  bankruptcy  (t).    But  such  a 


{d)  Key  v.  Flinl,  8  Taunt.  21 ; 
1  Moo.  451 ;  Ez  parU  Flint,  1 
Swanst.  80 ;  Buchanan  y.  Findlay, 
9  B.  &  C.  788  ;  4  M.  &  Ry.  593. 

(e)  In  re  Oroas,  L.  R.,  6  Gh. 
App.  632. 

(/)  Clarke  v.  Fell,  4  B.  &  Ad. 
404 ;  1  Nev.  k  Man.  244. 


ig)  Smith  v.  Ilodaon,  4  T.  R. 
211. 

(h)  SirM  V.  Simpson,  1  Bing. 
N.  C.  306. 

(t)  Oroatn  v.  Mraley,  2  Bing. 
N.  C.  138 ;  2  Scott,  171 ;  fFood 
V.  Smith,  4  M.  &  W.  523. 
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set-off  may  be  the  subject  of  mutual  credit  (k).     A  garnishee   CHAPTEB 
could  not  set  off  a  debt  due  to  him  from  the  judgment      XXVII. 
creditor  (J), 

But  where,  there  being  no  bankruptcy,  a  company  in  pro-  Hatual  cimlit 
cess  of  winding  up  held  acceptances  of  S.,  not  yet  due,  but  under  the 
S.,  the  acceptor,  held  bills  drawn  and  indorsed  by  the  com-  Companies 
pany,  which  bills,  the  drawees  having  refused  acceptance, 
had  therefore  become  a  present  debt  due  from  the  company 
to  S. ;  it  was  held  on  appeal  that  the  official  liquidator  of 
the  company  had  a  right  to  negotiate  the  acceptances  of  S., 
because  there  was  no  mutual  credit,  the  case  not  being 
within  the  provisions  of  the  Bankruptcy  Act  {m). 

We  may  now  consider  what  property  is  divisible  in  satis-  what  pbo- 
faction  of  the  claims  proved  upon   the  estate,  so  far  as  pebtt  is 
material  to  this  work.      And  for  this  purpose  it  will   be  divisible 
sufficient  to  note  that  from  the  general  rule  (n)  rendering  crbditobs 
divisible  all  the  property  belonging  to  or  vested  in  the  bank- 
rupt at  the  commencement  of  or  during  the  bankruptcy,  is 
excepted  property  held    by   him   on  trust   for  any  other 
person  (o).    And  further,  that  to  such  property  as  so  belongs 
to  or  is  vested  in  the  bankrupt,  are  to  be  added  all  goods 
falling  within  the  reputed  ownership  clause  (  p). 

And  first  as  to  property  held  on  trust,  where  goods  are  trust  pbo- 
specifically  appropriated  prior  to  the  bankruptcy,  for  the  p^**"'  ex- 
purpose  of  meeting  bills  of  exchange,  the  holder  of  tlie  bill  ^^^^^^' 
has  been  held  entitled  as  against  the  creditors  to  the  benefit 
of  the  above  exception,  since  as  to  such  goods  the  bankrupt 
is  in  effect  a  trustee  merely  for  the  person  entitled  to  receive 
the  contents  of  the  bill  {q). 

When  and  to  what  extent  securities  or  remittances  in  the  Securities. 

hands  of  an  acceptor,  who  afterwards  becomes  bankrupt,  are  Holder's  right 

available  in  favour  of  the  holder  of  the  bill,  is  a  question  to  the  benefit 

of  Becaritj  in 
the  event  of 

(*)  See  BUtlesUm  v.    Timinis,  (p)  Id.  (iii).  bankruptcy. 

14  L.  J.,  C.  P.  117  ;  1  C.  B.  889.  (q)  Ex  parte  Imhert,  26  L.  J.,  ^   ^ 

{I)  Sampson  v.  L,  ds  S,  IV,  Bkcy.  65 ;  Ex  parte  Flovctr,  4 
Eailway,  L.  B.,  10  Q.  B.  28.  Dea.  k  C.  449  ;  see  also  Lutacher 

(m)  In  re  Cotnmercial  Bank  of  v.  Comptoir  cPEscompte  de  Paris^ 
India,  L.  R.,  1  Ch.  App.  638 ;  1  Q.  B.  D.  709 ;  Ranken  v.  AU 
see  In  re  Agra  and  Masterman's  farOj  46  L.  J.,  Ch.  832 ;  5  Ch.  D. 
Bank,  L.  R.,  3  Eq.  337  ;  Ex  parte  786  ;  Kinnaird  v.  Webster ^  48  L. 
Price,  Be  LankesUr,  L.  B.,  10  Ch.  J.,  Ch.  848  ;  10  Ch.  D.  139  ;  In  re 
648.  Broad,  13  Q.  B.  D.  740  ;  ExparU 

(n)  Bankruptcy  Act,  1883,  s.  Vever,  Id.  766  ;  Phelps  v.  Caml^er, 
44  (i).  29  Ch.  D.  813 ;  Brotcn  Shipley  v. 

(o)  Id.  (1),  and  see  ante,  p.  456,  Kough,  Id.  848,  as  to  what  is  a 
note  (cX  snfficient  appropriation. 
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CHAPTER  iiivolviug  many  difficulties,  and  it  has  accordingly  given 
XXV  ILi     occasion  to  much  discussion. 

^ These  questions  can  seldom  arise,  except  when  both  drawer 

and  acceptor  are  insolvent,  for  it  is  a  matter  of  indifference 
to  the  bill  holder  from  what  parties  or  funds  he  receives 
payment  (r). 

Holder's  right      ^^®  general  rule  of  law,  as  established  by  recent  decisions, 
to  securities     seems  to  be,  that  when  both  the  drawer  and  the  acceptor  of 
deposited        a  bill  become  bankrupt,  and  bills,  securities  or  funds  have 
with  acceptor.  \^qy^  remitted  by  the  drawer  to  the  acceptor,  and  specifically 
appropriated  to  cover  the  acceptor's  liability  on  his  accept- 
ance, the  holder  of  the  bill  may  avail  himself  of  them ;  they 
do  not  belong  to  the  acceptor's  general  creditors,  and  do  not 
pass  to  his  trustee  in  bankruptcy. 

Although  this  principle  applies  most  frequently  in  the 
case  of  actual  bankruptcy,  yet  it  is  not  essential  to  its  appli- 
cation that  the  insolvency  should  have  been  judicially  ascer- 
tained by  an  adjudication  in  bankruptcy.  It  is  enough  if 
the  parties  arc  practically  insolvent  (5).  The  eccurities  need 
not  be  deposited  by  a  party  to  the  bill ;  it  will  suffice  if  the 
depositor  be  liable  in  respect  of  the  transaction  for  which  the 
biU  was  drawn  (t).  To  fall  within  this  rule  the  holder  must 
be  entitled  to  prove  against  both  the  insolvent  estates; 
where  therefore  the  bill  had  been  dishonoured  for  non- 
acceptance  it  was  held  not  to  come  within  it  (»). 

Holder's  right  Where  the  customer  of  a  banker  had  lodged  a  sum  of 
^  ^tJd *  ^th  ™"^®y  ^^^^  *  bank  to  meet  an  acceptance,  and  the  acceptor 
thSd  pertoa.*  ^^^il^d  before  its  maturity,  it  was  held  that  at  law  the  drawer 


(r)  The  original  and  leading 
case  on  the  subject  is  Ez  parte 
IVaringt  19  Ves.  345  :  the  com- 
plicated facts  of  that  case,  so  far 
as  they  are  material  to  the  ques- 
tion now  under  consideration,  are 
cleariy  stated  by  Lord  Bomilly, 
M.  B  ,  in  iiSe:  New  Zealand  Bank' 
ing  Company^  L.  R,  4  Eq.  22tJ. 
See  also  In  re  SiLse^  No.  2  ;  14  Q. 
B.  D.  611 ;  54  L.  J.,  Q.  B.  890. 

(«)  Powlcs  v.  Hargrcaves^  3  De 
G.,  M.  &  G.  430  ;  Bank  of  Ire- 
land V.  Pcrrr/,  L.  K.,  7  Ex.  14 ; 
41  L.  J.,  Ex.  9 ;  CUy  Bank  v. 
Luckie,  L.  R.,  6  Ch.  Ap.  773 ;  In 
re  Barned^a  Bank,  L.  R.,  10  Ch. 
Ap.  198.  But  the  estate  of  the 
remitter  must  still  be  within  the 
joriadiction  of  the  Court.    In  re 


Vglesias,  L.  B.,  10  Ch.  Ap.  635 ; 
45  L.  J.,  Bkcy.  54.  Ana  as  to 
the  doctrine  laid  down  in  P&ielcs 
Y.  HargreaveSj  ubi  sup.,  see  now 
Royal  Bank  of  Scotland  y.  Ccm- 
mercial  Bank  of  Scotland,  7  App. 
Ca.  366. 

(0  Bx  parte  Smart,  L.  K,,  8 
Ch.  Ap.  220. 

(u)  Va-wghan  r.  ffalliday,  L. 
R.,  9  Ch.  Ap.  561.  The  fands 
or  monies  claimed  for  the  benefit 
of  the  bill  holders  must  not  be 
absolutely  and  entirely  the  pro- 
perty of,  and  in  the  possession  of, 
one  of  the  pai*ties  only.  £x  parte 
Lambton,  L.  R.,  10  Ch.  Ap.  ^5 ; 
ExparU  Banner,  L.  R.,  2  Ch.  D. 
278. 
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could  not  maintain  an  action  against  the  banker,  there  CHAPTER 
having  been  no  privity  of  contract  between  him  and  the  XXVII. 
banker  {x).  And  in  a  similar  case  {y)  the  Vice-Chancellor 
followed  the  law,  and  held  there  was  no  equity  in  favour 
of  the  drawer.  An  acceptor  who  has  deposited  money  with 
a  bank  to  meet  a  bill,  on  the  bank's  failure  has  only  the 
rights  of  an  ordinary  creditor  (z) ;  and  where  funds  were 
remitted  to  a  bank  to  meet  an  acceptance,  the  banker  was 
held  to  be  entitled  to  retain  them  for  a  debt  due  to  him 
from  the  sender  (a). 

The  acceptor's  right  to  the  benefit  of  a  guarantee  given  Holder's 
to  him  is  not  transferred  to  a  holder  of  the  bill  (ft),  unless  '^^™^r»g 
the  guarantee  be  given  for  the  purpose  of  being  exhibited  gnaruitee. 
to  other  parties  (c). 


Next  as  to  the  reputed  ownership  clause  {d). 


REPUTED 
OWNERSHIP. 


(x)  Moore  v.  Bushell,  L.  R.,  27 
Exch.  3.  See  Farley  v.  TunMTf 
26  L.  J.,  Chan.  710. 

(y)  Hill  V.  RoydSy  8  L.  J.,  Eq. 
290.  The  funds  must  be  spcciti- 
caliy  appropriated  to  that  pur- 
pose, and  no  mere  statement  of 
the  drawer  can  create  any  lieu 
on  funds  in  the  drawee's  hands. 
Thcmpaon  v.  Simpson^  L.  R.,  5 
Ch.  Ap.  059  ;  89  L.  J.,  Ch.  857  ; 
Louisiatui  Bank  v.  Bank  of  New 
Orleans^  L.  R.,  6  H.  of  L.  352. 

(z)  Ma.8sey*8  case,  39  L.  J.,  Ch. 
635. 

(a)  Johnson  v.  Robarts,  L.  R., 
10  Ch.  Ap.  505. 

(b)  Ex  parte  Stephens,  L.  R.,  3 
Ch.  Ap.  477. 

'  (c)  In  re  Agra  and  Jfasterman's 
Bank,  L.  R.^  3  Ch.  Ap.  756. 

(d)  The  Bankruptcy  Act  of 
1883^  s.  44  (ill),  provides  that 
the  property  divisible  shall  com- 
prise **ali  goods  being  at  the 
commencement  of  the  bankruptcy 
in  the  possession,  order  or  dis- 
position of  the  bankrupt  in  his 
trade  or  business  by  the  consent 
and  permission  of  the  true  owner, 
under  snch  circumstances  that  he 
is  the  reputed  owner  thereof: 
provided  that  things  in  action, 
other  than  debts  due  or  growing 
due  to  the  bankrupt  in  the  course 


of  his  trade  or  business,  shall  not 
be  deemed  goods''  within  that 
section.  The  Bankrupt  Act  (12 
&  13  Vict  c.  106),  s.  125,  follow- 
ing the  scrips  of  Acts  from  the 
time  of  James  I.,  enacted  that, 
if  at  the  time  of  the  bankruptcy 
the  bankrupt  had,  by  the  consent 
of  the  true  owner,  in  his  posses- 
sion, order  or  disposition,  any 
goods  whereof  he  was  the  reputed 
owner,  the  Court  should  have 
power  to  order  them  to  be  sold 
for  his  creditors.  The  necessity 
for  an  order,  introduced  by  this 
section,  was  discontinued  in  the 
Act  of  1869  (32  &  33  Vict.  c.  71), 
8.  15,  which  repealed  all  the 
former  provisions  on  the  subject ; 
but  it  confined  the  doctrine  of 
reputed  ownership  to  bankrupts 
being  traders.  And  whereas  sect. 
125  of  the  Act  of  1849  (12  k  13 
Vict.  c.  106),  applied  not  only  to 
things  in  possession,  but  to  things 
in  action,  as  bonds,  policies  and 
other  debts  {Ryall  v.  Rolle^  1 
Ves.  848  ;  1  Atk.  155),  the  Act 
of  1869  took  out  of  the  operation 
of  the  reputed  ownership  clause 
all  thinffs  in  action,  except  debts 
due  to  tne  bankrupt  in  tiie  course 
of  his  trade,  in  which  respect  it  is 
followed  by  the  a1)ove  quoted 
clause  of  the  Act  of  1883. 
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Dormant 
partner's 
share  not 
within. 


Assigned 
debts,  when 
within. 


Bills  and  notes 
within  it. 


The  share  of  a  dormant  partner  does  not  pass  to  the 
trustee  in  bankruptcy  under  this  clause  (e).  But  the  claim 
of  a  lender,  who  is  to  have  a  share  of  the  profits,  and  who 
would  formerly  have  been  deemed  a  dormant  partner,  was 
postponed  to  the  claims  of  other  creditors  by  28  &  29  Vict, 
c.  86,  s.  5,  should  the  debtor  become  bankrupt  or  die  in 
insolvent  circumstances  (/). 

Where  a  creditor  assigns  a  trade  debt  not  assignable  at 
law,  and  then  becomes  bankrupt,  the  general  rule  is  that 
the  debt  so  assigned  passes  nevertheless  to  the  trustee  in 
bankruptcy,  as  being  in  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner,  unless  the 
debtor  have  had  notice  of  the  assignment.  It  is,  however, 
sufficient  if  the  assignee  of  the  debt  do  all  he  can  to  give 
notice  or  despatch  a  notice  before  the  bankruptcy,  though 
it  be  not  received  by  the  debtor  till  after  the  bank- 
ruptcy (^).  It  has  been  held  that  a  debt,  in  order  to  pass 
under  the  reputed  ownership  clause,  must  have  been  uncon' 
sdentioudy  allowed  to  remain  in  the  disposition  of  the  bank- 
rupt (A), 

The  debtor's  knowledge  of  the  assignment  is  not 
necessary  where  a  negotiable  bill  or  note  is  indorsed  or 
transferred,  for  the  legal  title  to  the  debt  is  conveyed 
by  the  indorsement  or  delivery.  But  if  a  trader,  who 
afterwards  becomes  bankrupt,  indorses  a  bill  or  note  not 
negotiable,  unless  the  debtor  have  had  notice,  the  bill  or 
note  passes  to  the  bankrupt's  trustee  by  reputed  owner- 
ship (t). 

Bills  or  notes  may  pass  to  the  trustees  of  a  bankrupt  under 
the  clause  of  reputed  ownership.  A  person  having  three 
bills  of  exchange,  applied  to  a  country  banker  with  whom 
he  had  had  no  previous  dealings,  to  give  for  them  a  bill  on 
London  for  the  same  amount;  and  the  bill  given  by  the 
banker  was  afterwards  dishonoured : — Held,  that  this  was 
a  complete  exchange  of  securities,  and  that  trover  would 
not  lie  for  the  three  bills  of  exchange ;  and  that  if  tlie 
exchange  Juid  not  been  complete,  still  that,  the  banker  having 
become  a  bankrupt,  and  the  three  bills  having  come  to  the 


(«)  Beynold$  v.  Rouley^  L.  B., 
2  Q.  B.  474 ;  36  L.  J.,  Q.  B.  247. 

(/)  In  re  Ramtdeju,  40  L.  J., 
Bkcy.  89. 

ig)  Belcher Y,  Bellamy ,  17  L.  J., 
Exch.  219;  2  £xch.  303.  See 
Brewin  v.  Short,  6  E.  &  B.  227  ; 


24  L.  J.,  Q.  B.  297. 

(h)  See  Joy  v.  Campbell,  1  Sch. 
k  Let  336 ;  and  Load  v.  Oreen, 
15  M.  k  W.  216;  Hamilton  v. 
Bell,  10  Exch.  C45. 

(t)  Belcher  v.  Campbell,  8  Q. 
B.  1. 
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possession  of  his  assignees,  must  he  considered  as  goods  and  CHAPTER 
chattels  in  the  order  and  disposition  of  the  bankrupt  ai  the  XXVII. 
time  of  the  bankruptcy ^  within  the  meaning  of  the  Bankrupt 
Act.  "These  bills,"  says  Abbott,  C. J.,  "being  negotiable 
securities,  of  "which  the  bankrupts  might  dispose,  and 
having  remained  in  their  possession  till  the  time  of  the 
bankruptcy,  and  so  come  to  their  assignees,  are,  in  my 
opinion,  "within  the  operation  of  the  statute.  It  has  been 
held  that  debts  are  within  the  statute ;  if  so,  d,fortioriy  bills 
of  exchange  must  be  "  (k). 

But  a  bill  or  note  in  the  hands  of  an  agent  for  a  specific 
purpose  does  not  pass  to  his  trustees  by  reputed  owner- 
ship {I), 

Bills  remitted  to  an  agent  as  a  factor  or  banker,  and  Bills  in  the 
entered  short  while  unpaid,  or  paid  in  generally,  for  the  hands  of  an 
amount  to  be  received  (m)  by  such  banker,  or  for  any  other  *^?J*^'/*^*?^ 
specific  purpose  (n),  and  not  discounted  or  treated  as  cash,  ^mfng  ta^ 
are  considered  as  still  in  the  possession  of  the  principal ;  rupt,  not 
and,  therefore,  in  case  of  the  bankruptcy  of  such  agent,  within  it. 
banker  or  factor,  they  do  not  pass  to  his  trustee,  but  must 
be  returned  to  the  principal,  subject  to  such  lien  as  the 
agent  may  have  upon  them.     "Every  man,"  says  Lord 
Ellenborough,  "  who  pays  bills  not  due  into  the  hands  of 
his  banker,  places  them  there,  as  in  the  hands  of  his  agent, 
to  obtain  payment  of  them  when  due.     If  the  banker  dis- 
count the  bill,  or  advance  money  upon  the  credit  of  it,  that 
alters  the  case ;  he  then  acquires  the  entire  property  in  it, 
or  has  a  lien  on  it,  pro  tanto,  for  his  advance  "  (o). 

And  the  law  is  the  same  though  the  amount  of  the  bills 
be  entered  by  the  banker  in  the  cash  column  of  the  ledger 


{k)  ffomblower  v.  Proxidy  2  B. 
&  Aid.  327.   See-5ry*o»v,  Wylie^ 

I  B.  &  P.  83,  n.  As  to  acconi- 
modation  bills  in  the  hands  of  the 
party  for  whose  accommodation 
they  were  accepted,  see  JVallace 
V.  hardacre,  1  Camp.  46. 

(Z)  Bnice  v.  ffurly,  1  Stark. 
28 ;  Belcher  v.  Campbell^  8  Q.  B. 
1.  Sec  Took  V.  Hollingioorth,  6 
T.  R.  215. 

(m)  See  Jonibart  v.  JFoolleti,  2 
M.  k  C.  389  ;  Ex  parte  Edwards, 

II  L.  J.,  Bank.  36. 

(n)  Belcher  r,  Campbell,  8  Q.  B. 
11. 

(o)  Giles  V.  Perkins,  9  East, 
12.  See  Ex  parte  Dumas^  1  Atk. 
232  ;  2  Yes.  sen.  582 ;  Zinek  v. 


WaXUr,  2  W.  Bl.  1154  ;  BoUm  v. 
Puller,  1  B.  &  P.  539  ;  Ex  parU 
Sargeant,  1  Bose»  153  ;  i&  parte 
Sollers,  18  Ves.  229,  S.  P.  ;  Ex 
parte  Pease,  1  Rose,  232  ;  Exparte 
Wakefield  Bank,  1  Rose,  242  ; 
Carstairs  v.  Bates,  3  Camp.  301 ; 
Ex  parte  M'Oae,  2  Rose,  876 ; 
Ex  parte  The  Leeds  Bank,  I  Rose, 
254 ;  19  Ves.  25  ;  Exparte  Bow- 
ton,  17  Ves.  426 ;  1  Rose,  15  ; 
Ex  parte  Buchanan,  1  Rose,  280  ; 
2  Rose,  162 ;  Ex  parte  Waring, 
2  Rose,  182.  Sums  retained  by 
a  hanker  to  meet  acceptances  are 
not  within  order  and  disposition 
of  customer  if  bankrupt.  Ex 
parte  Kernpe,  L.  R.,  9  Ch.  Ap. 
383. 
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CHAPTER    and  pass-book,  and  though  the  banker  pay  them  away  or 
^^^^^^'      discount  them  at  his  discretion. 

A  customer  was  in  the  habit  of  indorsing  and  paying 
into  his  banker^s  hands  bills  not  due,  which,  if  approved, 
were  inunediately  entered  as  bills  to  his  credit,  to  the  full 
amount ;  and  he  was  then  at  liberty  to  draw  for  that 
amount  by  cheques  on  the  bank.  The  customer  was  chained 
with  interest  upon  all  cash  payments  to  him,  from  the  time 
when  made,  and  upon  all  payments  by  bills  from  the  time 
when  they  were  due  and  paid,  and  had  credit  for  interest 
upon  cash  paid  into  the  bank  from  the  time  of  the  payment, 
and  upon  bills  paid  in  from  the  time  when  the  amount  of 
them  was  received.  The  bankers  paid  away  such  bills  to 
their  customers  as  they  thought  fit.  The  bankers  having 
become  bankrupts,  it  was  held,  that  the  customer  might 
maintain  trover  against  their  assignees  for  bills  paid  in  by 
him,  and  remaining  in  specie  in  their  hands,  the  cash 
balance,  independently  of  the  bills,  being  in  the  favour  of 
the  customer  at  the  time  of  the  bankruptcy ;  Bayley,  J., 
observing,  "It  has  been  argued  for  the  defendants,  that  we 
must  infer  an  agreement  to  have  been  made  between  the 
banker  and  his  customer,  that,  as  soon  as  bills  reached  the 
hands  of  the  banker,  the  property  should  be  changed. 
Undoubtedly,  if  there  were  any  such  bargain,  the  defendants 
would  be  entitled  to  our  judgment ;  but  if  there  be  no  such 
bargain,  then  the  case  of  customer  and  banker  resembles 
that  of  principal  and  factor;  and  the  bills,  remaining 
in  the  banker's  hands  in  spedej  will,  notwithstanding  the 
bankruptcy  of  the  banker,  continue  the  property  of  the 
customer.  Though  the  amount  of  the  bills  was  carried 
into  the  cash  column,  it  does  not  follow  that  the  customer 
consented  to  their  being  considered  as  cash  (p).  The 
trustee  may  be  restrained  by  injimction  from  negotiating 
the  bills  (q). 

Position  of  As  to  the  position  of  the  bankrupt  prior  to  discharge, 
BANKBUPT     certain  points  have  been  before  the  Courts. 

PBIOB  TO  ^ 

DISCHABQB. 

Tranfifer  in  ^^  ^^®  holder  of  a  bill  of  exchange,  in  which  he  has  a 
case  of  bank-  beneficial  interest,  becomes  bankrupt,  the  property  in  the 
luptcy  of        bill  vests,  from  the  time  of  the  act  of  bankruptcy,  in  his 

{p)  Thompsonr.  OiUs,  2  B.  &  C.  of  his  co-partner  within  the  sta- 

422;  SDowI.  &R.  733;  Ex  parte  tuto.       Ex  parte    JomJbeH,    Cor 

Barhworth,  27  L.  J.,  Bkcy.  6.  V.-C,   Dec.    1836  ;    Reynohis  v 

{q)  The    share  of   a    dorroant  BovcUy^  iu  error,  L.   R.,  2  Q.  B 

trading  partner  is  not,  as  we  have  474 ;  36  L.  J.,  Q.  B.  247. 
seen,  in  the  order  and  disposition 
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trustee ;  and  under  the  earlier  Acts  it  was  held  that  the    CHAPTER 
assignees  must  indorse  (r).  "^^^^^ 


But  as,  in  general,  property,  in  which  a  bankrupt  has  no  Where  the 
henefidal  interest,  does  not  pass  to  his  trustees,  he  may,  after  J*"*^^*  "  * 
an  act  of  bankruptcy,  indorsee  bill  accepted  for  his  accom- 
modation, so  as  to  convey  to  his  indorsee  a  right  of  action 
against  the  accommodation  acceptor  («). 

The  distinction  {t)  between  a  payment  in  money  and  a  When  the 
payment  or  satisfaction  by  bills,   is,  at  this  day,  of  less  u^/^^!.     * 
moment,  sine    now,  not  only  payments,  but  all  contracts,  debtor 
dealings  and  transactions  with  a  bankrupt  prior  to  receiving  approaching 
order,  and  without  notice  of  an  act  of  bankruptcy  available  bankruptcy 
for  adjudication,  are  protected  (u).  "  ys^^ 

Where  a  negotiable  instrument  is  given  to  the  bankrupt  Transfer  to  a 
after  his  bankruptcy,  the  bankrupt  has  the  property  in  it,  l>*o"'*P*' 
unless  the  trustees  choose  to  inteifere  {x).  Until  the  trustee 
intervenes,  all  transactions  by  a  bankrupt  after  his  bank- 
ruptcy with  any  person  dealing  with  him  bond  fide  and  for 
value,  in  respect  of  his  after-acquired  property,  whether 
with  or  without  knowledge  of  the  bankruptcy,  are  valid  as 
against  the  trustee  {y). 

If  a  man  already  a  bankrupt  be  payee  of  a  negotiable  bill  When  his 
or  note,  the  acceptor  or  maker  cannot  dispute  the  payee's  3^^. 
capacity  to  indorse  {z). 

The  order  of  discharge  releases  the  bankrupt  from  all  k'fbct  op 
debts  pi-ovable  in  bankruptcy  except  recognizances,  crown  ^ischabqe. 
debts,  and  liabilities  for  revenue  offences  or  on  bail  bonds 
in  prosecutions  for  such  offences  (in  which  excepted  cases 
the  written  consent  of  the  Treasury  to  his  discharge  is 
required^  nor  will  the  discharge  release  him  from  liability 
incurred  by  means  of  any  fraud  or  fraudulent  breach  of 


(r)  PinkertonY,  Martkall^  2  H. 
B.  835;  Thomaaon  y.  FrerCj  10 
East,  418. 

(«)  Arden  v.  Watkins,  3  £ast, 
317;  WaXlaee  v.  Hardacre,  1 
Camp.  45 ;  Jiajnabottom  v.  Cator, 
1  Stark.  228. 

(0  Hatokins  v.  Penfold,  2  Ves. 
sen.  650;  WUkiru  v.  Casey,  7 
T.  R.  711 ;  Bayly  v.  SchoJUld,  1 
M.  k  Sel.  338 ;  see  Bishop  ▼.  Craw- 
shay,  3  B.  &  C.  415 ;  5  Dowl.  & 
£.  279. 


(u)  See  ante,  Protjected  Deal- 
iKos,  p.  459. 

{x)  Drayton  y.  Dale,  2  B.  &  C. 
293  ;  3  Dowl.  &  R.  534  ;  Herbert  y. 
Sayer,  5  Q.  B.  965 ;  13  L.  J.,  Q.  B. 
209.    In  re  PeUU,  1  Ch.  D.  478. 

{y)  Cohen  y.  Mitchell,  25  Q.  B. 
D.  267. 

(«)  Drayton  y.  Dale,  2  B.jbiC. 
293  ;  PiU  v.  Chappelow,  8  A  & 
W.  616  ;  BraUhwaiU  y.  Gardiner, 
8  Q.  B.  473.  Code,  s.  54  (I). 
See  the  Chapter  on  Aooeftancb. 
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trust  to  which  he  loas  a  party  (a).  Nor,  again,  will  the  order 
release  any  person  who  at  the  date  of  the  receiving  order 
was  partner  or  co-trustee  with  the  bankrupt  or  jointl/ 
bound  with  him  or  surety  for  him  (6). 

Under  the  Act  of  1869  and  Rules  of  1870  it  was  held 
that  bills  held  by  a  banker  "  pending  discount,"  i,e,  during 
inquiries  as  to  the  solvency  of  the  acceptors,  the  banker 
meanwhile  making  some  advances  to  the  customer  on  the 
credit  of  the  bills,  were  not  securities  which  the  banker  was 
bound  to  value  in  proving  under  the  bankruptcy  of  the 
customer  (c).  But  as  to  voting,  it  Is  expressly  provided 
by  the  Act  now  in  force  {d)  that  no  creditor  under  such 
circumstances  shall  be  entitled  to  vote  unless  he  is  willing 
for  the  purpose  of  voting,  but  not  for  the  purposes  of 
dividend,  to  estimate  and  deduct  the  value  of  the  security 
from  his  proof. 


(a)  46  &  47  Vict.  c.  62,  s.  30 
(1),  (2).  The  words  in  italics 
were  not  in  sect.  49  of  the  Act  of 
1869.  See  Cooper  v.  Frichard,  11 
Q.  B.  D.  351.  As  to  bills  accepted 
in  blank  before  bankruptcy  and 
filled  up  after  dischai^ge,  see 
Temple  v.  Pullen,  3  Exch.  889 ; 
22    L.    J.,    Ex.   151.     Axrde   y. 


Dixon,  6  Exch.  869  ;  L,  «t-  S.  W. 
Bank  v.  Whitworthy  6  Exch.  D. 
96.  ExparU  BarOeU,  ZDeQ.  k 
J.  878. 

(6)  Ibid.  (3). 

(c)  ExparU  SchoJUld, Re  Firth, 
L.  R.,  12  Ch.  D.  887. 

((f)  Bankmptcy  Act,  1888,  sch« 
1,  r.  11. 
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APPENDIX    L 


NOTARY'S  FEES  OF  OFFICE. 

Aa  settled  Jtdy  lat,  1797. 

At  a  meeting  of  several  notaries  of  the  City  of  London,  held 
at  the  George  and  Vulture  Tavern,  in  London  aforesaid, 
on  the  1st  of  July,  ▲.d.  1797>  the  following  resolutions 
were  unanimously  stgreed  to,  and  since  approved  and 
confirmed  by  the  Govenor  and  Company  of  the  Bank  of 
England  : — 
First. — That  from  and  after  the  fifth  day  of  the  present  month 
of  July,  the  noting  of  all  bills  drawn  upon  or  adoressed  at  the 
house  of  any  person  or  persons  residing  within  the  ancient  walls 
of  the  said  city  of  London  shall  be  chafed  one  shilling  and  six- 
pence ;  and  without  the  said  walls,  and  not  exceeding  the  limits 
hereunder  specified,  the  sum  of  two  shillings  and  sixpence. 

Second. — ^For  all  bills  drawn  upon,  or  addressed  at,  the  house 
of  any  person  or  persons  residing  beyond  Old  or  New  Bond 
Street,  Wimpole  Street,  New  Cavendish  Street,  Upper  Mary- 
lebone  Street,  Howland  Street,  Lower  Gower  Street,  lower  end 
of  Gray's  Inn  Lane  (and  not  off  the  pavement),  Clerkenwell 
Church,  Old  Street,  Shoreditch  Church,  Brick  Lane,  St.  George's 
in  the  East,  Execution  Dock,  Wapping,  Dockhead,  upper  end  of 
Bermondsey  Street  (as  far  as  the  church),  end  of  Blackman 
Street^  end  of  Great  Surrey  Street,  Blackfriars  Koad  (as  far  as 
the  Circus),  Ouper's  Bridge,  Bridge  Street,  Westminster,  Ar- 
lington Street,  Jriccadilly,  and  the  like  distances,  three  shillings 
and  sixpence  ;  and,  off  the  pavement,  one  shilling  and  sixpence 
per  mile  additional. 

Third.  —For  protesting  a  bill  drawn  upon,  or  addressed  at,  the 
house  of  any  person  or  persons  residing  within  the  ancient  walls 
of  the  said  city  (including  the  stamp  duty  of  four  shillings,  and 
exclusive  of  the  charge  of  noting),  the  sum  of  six  shillings  and 
sixpence  ;  and  without  the  ancient  walls  of  the  said  city,  in- 
cluding the  like  stamp  duty,  and  exclusive  of  the  said  chaige  of 
noting,  the  sum  of  eight  shillings,  agreeably  to  the  second 
article. 

Fourth. — ^That  all  acts  of  honour,  within  the  ancient  walls  of 
the  city  of  London,  shall  be  charged  the  said  sum  of  one  shilling 
and  sixpence  upon  each  bill ;  and  for  all  acts  of  honour  without 
the  ancient  walls  of  the  said  city,  to  be  regulated  agreeably  to 
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the  charge  of  noting  bills  out  of  the  city ;  and  the  like  charge 
for  any  additional  demand  that  may  be  made  upon  the  said  bill^ 
or  when  the  same  is  mentioned  and  inserted  in  the  answer  in  the 
protest. 

Fifth. — Fw  every  post,  demand^  aitd  act  thereof y  within  the 
ancient  walls  of  the  said  city,  the  sum  of  two  shillings  and  six- 
pence ;  and  without  the  walls  of  the  said  city,  the  sum  of  three- 
shillings  and  sixpence  (provided  the  same  be  only  registered  in 
the  notary*8  book)  ;  and  so  in  proportion,  according  to  the  dis- 
tance, to  be  regulated  agreeably  to  the  charge  of  noting  bills. 

Sixth. — For  every  copy  of  bill  paid  in  part,  and  a  receipt  at 
foot  of  such  copy,  shall  be  charged  two  shillings  ;  and  so  in  pro- 
portion for  every  additional  bill  so  copied  (exclusive  of  the 
receipt  stamp). 

Seventh. — For  every  duplicate  protest  of  one  bill  (including 
four  shillings  for  the  duty)  shall  be  charged  the  sum  of  seven 
shillings  and  sixpence,  and  so  in  like  proportion  of  three  shillings 
and  sixpence  (exclusive  of  the  duty)  for  every  additional  bill 

Eighth. — For  every  folio  of  ninety  words,  translated  from  the 
French,  Dutch,  or  Flemish,  into  Erglish,  or  from  the  English 
into  French,  Dutch,  or  Flemish,  two  shillins^  for  each  such 
folio  ;  and  from  Italian,  Spanish,  Portuguese,  German,  Danish, 
and  Swedish,  one  shilling  and  ninepence  per  folio  of  ninety 
words  ;  and  from  Latin,  two  shillings  and  sixpence  per  folio ; 
and  for  attesting  the  same  to  be  a  true  translation,  if  necessary, 
seven  shillings  and  sixpence,  exclusive  of  fees  and  stam[>s. 

Ninth. — That  all  attestations  to  letters  of  attorney,  affidavits, 
&C. ,  at  the  request  of  any  gentleman  in  the  law,  shall  be  charged 
seven  shillings  and  sixpence^  exclusive  of  fees,  stamps,  and 
attendance. 

Tenth. — For  every  city  seal  shall  be  charged  one  guinea,  for 
one  deponent,  exclusive  of  attendance,  and  exemplification ;  and, 
if  more  than  one  deponent,  ten  shillings  and  sixpence  for  each 
additional  affidavit. 

Eleventh. — For  all  notarial  copies  shall  be  charged  sixpence 
per  folio  of  seventy-two  words,  exclusive  of  attestation, 
stamps,  &e. 
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STATUTES. 
[55  Geo.  3,  c.  184,  bs.  21  to  28.] 

An  Act  for  repealing  tlie  Stamp  DtUies  an  Deeds,  Law 
Proceedings,  aiid  other  toritten  or  printed  Instruments^ 
and  the  Duties  on  Fire  Insurances,  and  on  Legacies  and 
Successions  to  Personal  Estate  upo7i  Intestacies,  now  pay- 
able in  Great  Britain,  and  for  granting  other  Duties  in 
lieu  thereof. 

[OENBBAL  STAMP  ACT.] 

XXI.  And  be  it  further  enacted,  that  the  com  position  payable     55  Geo.  8 
by  the  said  governor  and  company  of  the  Bank  of  England  for       c.  184. 

the  stamp  duties  on  their  promissory  notes  and  bank  post  bills,  • 

under  the  aforesaid  act  of  the  forty-eighth  year  of  his  Majesty's  48  Geo.  8, 
reign,  shall  cease  from  the  5th  day  of  April  last ;  and  that  the  e.  149,  s.  15, 
said  governor  and  company  shall  deliver  to  the  said  commissioners  i^Ade  to  cease, 
of  stamps,  within  one  calendar  month  after  the  passing  of  this  act, 
and  afterwards  on  the  first  day  of  May  in  every  year  whilst  the  Account  of 
present  stamp  duties  shall  remain  in  force,  a  just  and  true  account  notes  &c. 
verified  by  the  oath  of  their  chief  accountant,  of  the  amount  or 
value  of  all  their  promissory  notes  and  bank  post  bills  in  circu- 
lation, on  some  given  day  in  every  week,  for  the  space  of  three 
years  preceding  the  sixth  day  of  April  in  the  year  in  which  the 
account  shall  be  delivered,  together  with  the  average  amount  or 
value  thereof,  according  to  such  account ;   and  that  the  said  Bank  of  Eng^ 
governor  and  company  shall  pay  into  the  hands  of  the  receiver-  Iftod  to  pay 
general  of  the  stamp  duties  in  Great  Britain,  as  a  composition  compodtioo 
for  the  duties  which  would  otherwise  have  been  payable  for  their  f2[i^'**^!r  °* 
promissory  notes  and  bank  post  bills  issued  within  the  year,  ^"^^  ^°^ 
reckoning  from  the  fifth  day  of  April  preceding  the  delivery  of  °®*®'' 
the  said  account,  the  sum  of  three  tJiousand  five  nundred  pounds 
for  every  million,  and  after  that  rate  for  half  a  million,  but  not 
for  a  less  sum  than  half  a  million,  of  the  said  average  amount  or 
value  of  their  said  notes  and  bank  post  bills  in  circulation  ;  and 
that  one-half  part  of  the  sum  so  to  be  ascertained  as  aforesaid 
for  each  year^  composition  shall  be  paid  on  the  first  day  of 
October,  and  the  other  half  on  the  first  day  of  April  next  siter 
the  delivery  of  such  account  as  aforesaid. 
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55  Geo.  3, 
c.  184. 

Composition 
made,  when 
hank  resumes 
cash  pay- 
ments. 

The  Bank  and 
Royal  Bank 
of  Scotland, 
and  British 
Linen  Com- 
pany, may 
issue  small 
notes  on  un- 
stamped 
paper, 
accounting 
for  duties. 


Re-issuahle 
notes  nut 
issued  hy 
hankers  or 
others  with- 
out licence. 

Regulations 

respecting 

licences. 


XXII.  Provided  always^  and  he  it  further  enacted,  that,  upon 
the  said  governor  and  company  resuming  their  payments  in  cash, 
a  new  arrangement  for  the  composition  for  the  stamp  duties, 
payahle  on  their  promissory  notes  and  hank  post  hills,  shall  be 
submitted  to  parliament.    . 

XXIII.  And  be  it  further  enacted,  that  from  and  after  the 
thirty-first  day  of  August,  one  thousand  eight  hundred  and 
fifteen,  it  shall  be  lawful  for  the  governor  and  company  of  the 
Bank  of  Scotland,  and  the  Royal  Bank  of  Scotland,  and  the 
British  Linen  Company  in  Scotland,  respectively,  to  issue  their 
promissory  notes  for  the  sums  of  one  pound,  one  guinea,  two 
pounds,  and  two  guineas,  payable  to  the  bearer  on  demand,  on 
unstamped  paper,  in  the  same  manner  as  they  were  authorized 
to  do  by  the  aforesaid  act  of  the  forty-eighth  year  of  his  Majesty's 
reign  ;  they  the  said  governor  and  company  of  tlie  Bank  of  Scot- 
land, and  the  Royal  Bank  of  Scotland,  and  the  Bntish  Linen 
Company,  respectively,  giving  such  security,  and  keeping  and 
producing  true  accounts  of  all  the  notes  so  to  be  issued  by  them 
respectively,  and  accounting  for  and  paying  the  several  duties 
payable  in  respect  of  such  notes,  in  such  and  the  same  manner, 
in  all  respects,  as  is  and  are  prescribed  and  required  by  the  said 
last-mentioned  act  with  regard  to  the  notes  thereby  allowed  to 
be  issued  by  them  on  unstamped  paper,  and  also  to  re-issue  such 
promissory  notes  respectively,  from  time  to  time,  after  the  pay- 
ment thereof,  as  often  as  they  shall  think  fit  (a). 

XXIV.  And  be  it  further  enacted,  that  from  and  after  the 
tenth  day  of  October,  one  thousand  eight  hundred  and  fifteen,  it 
shall  not  be  lawful  for  any  banker  or  bankers,  or  other  person 
or  persons  (except  the  governor  and  company  of  the  Bank  of 
England),  to  issue  any  promissory  notes  for  money  payable  to 
the  bearer  on  demand,  hereby  charged  with  a  duty  and  aUowed 
to  be  re- issued  as  aforesaid,  without  taking  out  a  licence  yearly 
for  that  purpose  ;  which  licence  shall  be  granted  by  two  or  more 
of  the  said  commissioners  of  stamps  for  the  time  being,  or  by  some 
person  authorized  in  that  behalf  by  the  said  commissioners,  or 
the  major  part  of  them,  on  payment  of  the  duty  chai'ged  thereon 
in  the  schedule  hereunto  annexed  ;  and  a  separate  and  distinct 
licence  shall  be  taken  out  for  or  in  respect  of  every  town  or  place 
where  any  such  promissory  notes  shall  be  issued,  by,  or  by  any 
agent  or  agents  for  or  on  account  of,  any  banker  or  bankers,  or 
other  person  or  persons ;  and  every  such  licence  shall  specify 
the  proper  name  or  names,  and  place  or  places  of  abode,  of  the 
person  or  persons,  or  the  proper  name  and  description  of  any 
body  corporate,  to  whom  the  same  shall  be  granted,  and  also 
the  name  of  the  town  or  place  where,  and  the  name  of  the  bank, 
as  well  as  the  partnership  or  other  name,  style  or  firm  under 
which  such  notes  are  to  be  issued  ;  and  where  any  such  licence 
shall  be  granted  to  persons  in  partnership,  the  same  shall  specify 
and  set  ^rth  the  names  and  places  of  abode  of  all  the  persons 
concerned  in  the  partnership,  whether  all  their  names  shall  ap- 
pear on  the  promissory  notes  to  be  issued  by  them  or  not ;  and, 

(a)  Repealed,  St.  L.  Be?.  Act,  1874. 
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in  default  thereof,  such  licence  Bhall  be  absolutely  void  ;  and     6>  Geo.  8, 
every  such  licence  which  sliall  be  granted  between  the  tenth  day        c.  184. 

of  October  and  the  eleventh  day  of  November,  in  any  year,  shall 

be  dated  on  the  eleventh  day  of  October ;  and  every  such  licence 
which  shall  be  granted  at  any  other  time  shall  be  dated  on  the 
day  on  which  the  same  shall  be  eranted  ;  and  every  such  licence 
respectively  shall  have  effect  ana  continue  in  force  from  the  day 
of  the  date  thereof  until  the  tenth  day  of  October  following,  boUi 
inclusive. 

XXV.  Provided  always,  and  be  it  further  enacted,  that  no  No  banker  to 
banker  or  bankers,  person  or  persons,  shall  be  obliged  to  take  ^^®  out  more 
out  more  than  four  licences  in  all  for  any  number  of  towns  or  ^.^^  *^"J 
places  in  Scotland  ;  and  in  case  any  banker  or  bankers,  person  anv^numbOT 
or  persons  shall  issue  such  promissory  notes  as  *^oresaid,  by  ^^^^1^^^^^^ 
themselves  or  their  agents,  at  more  than  four  different  towns  or  Scotland, 
places  in  Scotland,  then,  after  taking  out  three  distinct  licences 
for  three  of  such  towns,  or  places,  such  banker  or  bankers,  person 
or  persons,  shall  be  entitled  to  have  all  the  rest  of  such  towns  or 
places  included  in  a  fourth  licence  (&). 

XXYL  Provided  also,  and  be  it  further  enacted,  that,  where  In  what  case 
any  banker  or  bankers,  person  or  persons  applying  for  a  licence  several  towns 
under  this  act,  would,  under  the  said  act  of  the  forty-eighth  (c)  include  1  in 
year  of  his  Majesty^s  reign  have  been  entitled  to  have  two  or  o^®  licence, 
more  towns  or  places  in  England  included  in  one  licence,  if  this 
act  had  not  been  made,  such  banker  or  bankers,  person  or 
persons,  shall  have  and  be  entitled  to  the  like  privilege  under 
this  act  (6). 

XXYII.  And  be  it  further  enacted,  that  the  banker  or  bankers,  q^  applvinir 
or  other  person  or  persons  applying  for  any  such  licence  as  afore-  f q^  licencesf 
said,  shall  produce  and  leave  with  the  proper  officer  a  specimen  specimens  of 
of  the  promissory  notes  proposed  to  be  issued  by  him  or  them,  notes  de« 
to  the  intent  that  the  licence  may  be  framed  accordingly ;  and  li?ered. 
if  any  banker  or  bankers,  or  other  person  or  persons  (except  the  Xssuine  notes 
said  governor  and  company  of  the  Bank  of  England)  shall  issue  without 
or  cause  to  be  issued  by  any  agent  any  promissory  note  for  licence, 
money  payable  to  the  bearer  on  demand,  hereby  charged  with  a 
duty,  and  allowed  to  be  re-issued  as  aforesaid,  without  being 
licensed  so  to  do  in  the  manner  aforesaid,  or  at  any  other  town 
or  place,  or  under  any  other  name,  style  or  firm  than  shall  be 
specified  in  his  or   their  licence,  the  banker  or  bankers,   or 
other  person  or  persons  so  offending,  shall  for  every  such  offence 
forfeit  the  sum  of  one  hundred  pounds.  Penalty. 

XXVIII.  And  be  it  further  enacted,  that  where  any  such  licences  to 
licence  as  aforesaid  shall  be  granted  to  anv  persons  in  partner-  continue  in 
ship,  the  same  shall  continue  in  force  for  the  issuing  of  promis-  force,  not- 
sory  notes  duly  stamped,  under  the  name,  style  or  firm  therein  ^thstanding 
specified,  until  the  tenth  day  of  October  inclusive,  foUowing  the  *^*^^2h*'^ 
oate  thereof,  notwithstanding  any  alteration  in  the  partnenhip.  P^^^^'b'^P^ 

(6)  Repealed,  S.  L.  Kev.  Act,  1878.        (c)  48  Geo.  8,  c  149,  s.  17. 
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[9  Geo.  4,  c.  14,  bs.  1,  3,  4,  6,  8.] 

An  Act  for  rendering  a  written  Memorandum  neceuarff  to  ike 
Validity  of  certain  Promises  and  Engagements. 

^  Q       .      . ,       '*  Whereas,  by  an  act  passed  in  England,  in  the  twenty-first 
^'    *^       year  of  the  reign  of  King  James  the  First,  it  was,  among  other 
English  Act    ^^^^ff^y  enacted,  that  all  actions  of  account  and  upon  the  case, 
21  Jac.  1  c.  16.  o^^^^  than  such  accounts  as  concern  the  trade  of  merchandize 
'  between  merchant  and  merchant,  their  factors  or  servants,  all 
actions  of  debt  grounded  upon  any  lending  or  contract  without 
specialty,  and  all  actions  of  debt  for  arrearages  of  rent,  should 
be  commenced  within  three  years  after  the  end  of  the  then 
present  session  of  parliament,  or  within  six  years  next  after 
the  cause  of  such  actions  or  suit,  and  not  after :  and  whereas  a 
Irish  Act  similar  enactment  is  contained  in  an  act  passed  in  Ireland^ 

lOCar.  1*8688.  ui  the  tenth  year  of  the  reign  of  King  Charles  the  First; 
2,  c  6.  and  whereas  various  questions  have  arisen  in  actions  founded 

on  simple  contract,  as  to  the  proof  and  effect  of  acknowledg- 
ments and  promises  offered  in  evidence  for  the  purpose  of 
taking  cases  out  of  the  operation  of    the  said  enactments; 
and  it  is  expedient  to  prevent  such  questions,  and  to  make 
provision  for  giving  effect  to  the  said  enactments  ;  and  to  the 
intention  thereof  : "  be  it  therefore  enacted  by  the  king's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  That,  in  actions  of 
In  actions  of    debt  or  upon  the  case,  grounded  upon  any  simple  contract,  no 
debt  or  upon   acknowledgment  or  promise  by  words  only  shall  be  deemed 
the  case,  no     sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to 
acknowledg-    take  any  case  out  of  the  operation  of  the  said  enactments  or 
ment^iall  be  either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof, 
deemed  sum-   ^miess  such  acknowledgement  or  promise  shall  be  made  or  con- 
•t^  n°  tained  by  or  in  some  writing,  to  be  signed  by  the  party  chaige- 

writinir  or  bv  *^^®  thereby ;  and  that  where  there  shall  be  two  or  more  joint 
part  pay-  contractors,  or  executors  or  administrators  of  any  contractor,  no 
ment  vmc^  joint  contractor,  executor  or  administrator,  shall  lose  the 

benefit  of  the  said  enactments  or  either  of  them,  so  as  to  be 
Joint  con-  chargeable  in  respect  or  by  reason  only  of  any  written  acknow- 
tractors.  ledgment  or  promise  made  and  signed  by  any  other  or  others 

of  them  ;  provided  always,  that  nothing  herein  contained  shall 
alter  or  take  away  or  lessen  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person  whatsoever  ;  provided 
Proviso  for  also,  that  in  actions  to  be  commenced  against  two  or  more  such 
the  case  of  joint  contractors,  or  executors  or  administrators,  if  it  shall 
joint  con-  appear,  at  the  trial  or  otherwise,  that  the  plaintiff  though  barred 
tractors.  by  either  of  the  said  recited  acts  or  this  act,  as  to  one  or  more 

of  such  joint  contractors,  or  executors  or  administrators,  shall 
nevertheless  be  entitled  to  recover  against  any  other  or  others 
of  the  defendants,  by  virtue  of  a  new  acknowledgment  or  pro- 
mise, or  otherwise,  judgment  may  be  given  and  costs  allowed 
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for  the  plaintiff  as  to  such  defendant  or  defendants  against  9  Geo.  4,  c.  14. 

whom  he  shall  recover,  or  for  the  other  defendant  or  defendants^ 

against  the  plaintiff. 

III.  And  be  it  further  enacted,  that  no  indorsement  or  memo-  Indorsements 
randum  of  any  payment,  written  or  made  after  the  time  ap-  of  payment, 
pointed  for  this  act  to  take  effect,  upon  any  promissory  note, 
bill  of  exchange,  or  other  writing,  by  or  on  the  behalf  of  the 
party  to  whom  such  payment  shall  be  made,  shall  be  deemed 
sufficient  proof  of  such  payment,  so  as  to  take  the  case  out  of 
the  operation  of  either  of  the  said  statutes. 

lY.  And  be  it  further  enacted,  that  the  said  recited  acts,  and  Simple  con- 
this  act,  shall  be  deemed  and  taken  to  apply  to  the  case  of  any  tract  debts 
debt  on  simple  contract  alleged  by  way  of  set -off  on  the  part  of  alleged  by 
any  defendant,  either  by  plea,  notice  or  otherwise.  ^^^  ^'  aet-off , 

y.  And  be  it  further  enacted,  that  no  action  shall  be  main-  Confirmation 
tained  whereby  to  charge  any  person  upon  any  promise  made  of  promises 
after  full    age  to  pay  any  debt  contracted  during  infancy,  made  by 
or  upon  any  ratification  after  full  age  of  any  promise  or  simple  infants, 
contract  made  during  infancy,  unless  such  promise  or  ratification 
shall  be  made  by  some  writing^signed  by  the  party  to  be  charged 
therewith.     (Repealed  S.  L.  Key.  1875,  cf.  37  &  38  Yict.  c.  62^ 
s.  2.) 

VIII.  And  be  it  further  enacted,  that  no  memorandum  or  Exempted 
agreement   made   necessaiy  by  this  act,  shall  be  deemed  an  °^™  stamps, 
agreement  within  the  meaning  of  any  statute  relating  to  the 
duties  of  stamps. 


[7  &  8  Vict.  c.  32.] 

An  Act  to  regulate  the  Issue  of  Bank  Notes^  and  for  giving  to 
the  Governor  and  Company  of  the  Bank  of  England  certain 
Privileges  for  a  limited  Period,  [19th  Jidy,  1844.] 

IV.  And  be  it  enacted  that,  from  and  after  the  thirty-first  7  ^  g  Vict." 
day  of  August,  one  thousand  eight  hundred  and  forty-four,  all  c  82.  ' 
persons  shall  be  entitled  to  demand,  from  the  Issue  Department 


of  the  Bank  of  England,  Bank  of  England  notes  in  exchange  All  persons 
for  gold  bullion  at  the  rate  of  three  pounds  seventeen  shillings  may  demand 
and  ninepence  per  ounce  of  standard  gold :  provided  always,  of  the  issae 
that  the  said  governor  and  company  shidl  in  all  cases  be  entitled  department 
to  require  such  gold  bullion  to  be  melted  and  assayed  by  persons  ?®}J?  *°'  ^^^ 
approved  by  the  said  governor  and  company  at  the  expense  of  hoUion. 
the  parties  tendering  such  gold  bullion. 

X.  And  be  it  enacted^  that,  from  and  after  the  passing  of  this  No  new  bank 
act,  no  person  other  than  a  banker  who,  on  the  sixth  day  of  of  issue. 
May,  one  thousand  eight  hundred  and  forty-four,  was  lawfully 
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7  &  8  Vict,    ucniing  his  own  bank  notes,  shall  make  or  issue  bank  notes  in 
c.  32.         ftny  part  of  the  United  Kingdom. 


Restriction  ^^*  -^^  ^  ^^  enacted,  that  from  and  after  the  passing  of  this 

apainst  issue   ^^^  ^^  shall  not  be  lawful  for  any  banker  to  draw,  accept,  make 
o£  bank  <>^  issue,  in  England  or  Wales,  any  bill  of  exchange  or  promis- 

notes.  Bory  note  or  engagement  for  the  payment  of  money  payable  to 

bearer  on  demand,  or  to  borrow,  owe,  or  take  up,  in  England 
or  Wales,  any  sums  or  sum  of  money  on  the  bills  or  notes  of 
such  banker  payable  to  bearer  on  demand,  save  and  except  that 
it  shall  be  lawful  for  any  banker  who  was  on  the  sixth  day  of 
May,  one  thousand  eight  hundred  and  forty-four,  canying  on 
the  business  of  a  banker  in  England  or  Wales,  and  was  then 
lawfully  issuing,  in  England  or  Wales,  his  own  bank  notes, 
under  the  authority  of  a  licence  to  that  effect,  to  continue  to 
issue  such  notes  to  the  extent  and  under  the  conditions  herein- 
after mentioned,  but  not  further  or  otherwise  ;  and  the  right  of 
any  company  or  partnersliip  to  continue  to  issue  such  notes  shall 
not  be  in  any  manner  prejudiced  or  affected  by  any  change 
which  may  hereafter  take  place  in  the  personal  composition  of 
such  company  or  partnership,  either  by  the  transfer  of  any 
shares  or  share  therein,  or  by  the  admission  of  any  new  partner 
or  member  thereto,  or  by  the  retirement  of  any  present  partner 
or  member  therefrom :  provided  always,  that  it  shall  not  be 
lawful  for  any  company  or  partnership  now  consisting  of  only 
six  or  less  than  six  persons  to  issue  bank  notes  at  any  time 
after  the  number  of  partners  therein  shall  exceed  six  in  the 
whole. 


Baukers 
ceasing  to 
issue  notes 
mav  not 
resume. 


XII.  And  be  it  enacted,  that  if  any  banker,  in  any  part  of 
the  United  Kingdom,  who  after  the  passing  of  this  Act  shall  be 
entitled  to  issue  bank  notes  shall  become  bankrupt,  or  shall 
cease  to  carry  on  the  business  of  a  banker,  or  shall  discontinue 
the  issue  of  bank  notes,  either  by  agreement  with  the  goyemor 
and  company  of  the  Bank  of  England  or  otherwise,  it  shall  not 
be  lawful  for  such  banker  at  any  time  thereafter  to  issue  any 
such  notes. 

Banks  within  XXVI.  And  be  it  enacted,  that  from  and  after  the  passing  of 
sixty-five  this  act,  it  shall  be  lawful  for  any  society  or  company  or  any 
miles  of  persons  in  partnership,  though  exceeding  six  in  number,  carry- 

London  may  ing  on  the  business  of  banking  in  London,  or  within  sixty-five 
accept,  &c.,  miles  thereof,  to  draw,  accept  or  indorse  bills  of  exchange,  not 
bills.  being  payable  to  bearer  on  demand,  anything  in  the  hereinbefore 

recited  act  passed  in  the  fourth  year  of  the  reign  of  his  said 
Majesty  King  William  the  Fourth,  or  in  any  other  act^  to  the 
contrary  notwithstanding. 
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[16  &  17  Vict.  c.  59.] 

An  Act  to  repeal  certain  Stamp  Duties,  and  to  grant  others  in 
lieu  thereof,  to  amend  the  Laws  relating  to  Stamp  Duties^ 
and  to  make  perpetual  certain  Stamp  Duties  in  Ireland, 

[4th  August,  1853.] 

XIX.  Provided  always,  that  aiiv  draft  or  order  drawn  u]X)n  ig  &  17  Yict 
a  banker  for  a  sum  of  money  payable  to  order  on  demand  which         c.  59. 
shaU,  when  presented  for  payment,  purport  to  be  indorsed  by 


the  person  to  whom  the  same  shall  be  drawn  payable,  shall  be  a  Drafts  on 
sufficient  authority  to  such  banker  to  pay  the  amount  of  such  bankers  pay- 
draft  or  order  to  the  bearer  thereof ;  and  it  shall  not  be  incum-  able  to  order 
bent  on  snch  banker  to  prove  that  such  indorsement,  or  any  on  demand 
subsequent  indorsement  was  made  by  or  under  the  direction  or  !!!    •♦*l'^?^' 
authority  of  the  person  to  whom  the  said  draft  or  order  was  or  povment 
is  made  payable  either  by  the  drawer  or  any  indorser  thereof,  ^i'thoat  proof 
(See  Chancery  Funds  Act,  1872,  s.  11.)  of  indorse- 

ment. 


[17  &  18  Vict.  c.  83.] 

An  Act  to  amend  the  Laws  relating  to  the  Stamp  Duties, 

[10th  August,  1854.] 

XI.  And  whereas  an  act  was  passed  in  the  seventh  and  eighth  17  &  is  Vict. 
vears  of  her  Majesty's  reign,  chapter  thirty-two,  to  regulate  the         c.  83. 

issue  of  bank  notes  ;  and  an  act  was  passed  in  the  eighth  and  

ninth  years  of  her  Majesty's  reign,  chapter  thirty-eight,  to  regu-  What  shall  bo 
late  the  issue  of  bank  notes  in  Scotland  ;  and  another  act  was  deemed  bnnk 
passed  in   the  last-mentioned  years,  chapter  thirty-seven,  to  notes  within 
regulate  the  issue  of  bank  notes  in  Ireland  ;   and  in  order  to  ^^®  raeanings 
prevent  evasions  of  the  regulations  and  provisions  of  the  said  ®^  J^ *^  ^ i^o^jb 
respective  acts  it  is  expedient  to  define  what  shall  be  deemed  to  ^  ^7'  *"     ^ 
b©  bank  notes  within  the  meaning  thereof  respectively :  Be  it  «j.j|*37  ^^' 
enacted,  that  all  bills,  drafts  or  notes  (other  than  notes  of  the 
Bank  of  England),  which  shall  be  issued  by  any  banker,  or  the 
agent  of  any  banker,  for  the  payment  of  money  to  the  bearer  on 
demand,  and  all  bills,  drafts  or  notes  so  issued,  which  shall 
entitle  or  b3  intended  to  entitle  the  bearer  or  holder  thereof, 
without  indorsement,  or  without  any  further  or  other  indorse- 
ment than  may  be  thereon  at  the  time  of  the  issuing  thereof,  to 
the  payment  of  any  sum  of  money  on  demand,  whether  the  same 
shail  be  so  expressed  or  not,  in  whatever  form  and  by  whom- 
soever such  bills,  drafts  or  notes  shall  be  drawn  or  nuuie,  shall 
be  deemed  to  be  bank  notes  of  the  banker  by  whom  or  by  whose 
agent  the  same  shall  be  issued  within  the  moaning  of  the  said 
three  several  acts  last  mentioned,  and  within  all  the  clauses^ 
provisions  and  regulations  thereof  respectively. 
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17  &  18  Vict.     ^^'  -^^  bills,  drafts  and  notes,  which  by  or  under  this  act, 
c.  83.         o^  ^o  said  three  several  acts  last  mentioned,  or  any  of  them 

respectively,  are  declared  or  deemed  to  be  bank  notes,  shall  be 

All  bills,  subject  and  liable  to  the  stamp  duties,  and   composition   for 

drafts,  and  stamp  duties  imposed  by  or  payable  under  any  act  or  acta  in 
notes  deemed  force  upon  or  in  respect  of  promissory  notes  for  the  payment  of 
b*Dk  notes  money  to  the  bearer  on  demand  ;  and  all  clauses,  proTiaions, 
"hrt^^  'f  A  '^^ft^^^^io^  penalties  and  forfeitures  contained  in  any  act  or 
scbTr 'b?  t  ^^^  relating  to  the  issuin;;^  of  such  promissory  notes,  or  for 
stamD^uties  '^^^^^^'^S  ^^®  ^aid  stamp  duties  and  composition  respectively,  or 
^^   ^  '  for  preventing  or  punishing    frauds  or  evasions  in  relation 

thereto,  shall  respectively  be  deemed  to  apply  to  all  such  billa, 
drafts  and  notes  as  aforesaid,  and  to  the  stamp  duties  and  com- 
position payable  iipon  or  in  respect  thereof,  anything  in  this 
act,  or  any  other  act  or  acts,  to  the  contrary  notwithstanding. 


[19  k  20  Vict.  c.  97.] 

An  act  to  amend  the  Laws  of  England  and  Ireland  afftciing 
Trade  and  Commerce.  [29th  July,  1856.] 

19  &  20  Vict.      III.  No  special  promise  to  be  made  by  any  person  after  the 
c.  97.         passing  of  this  act  to  answer  for  the  debt,  default,  or  miscarriage 

'. '. —  ^^  another  person,  being  in  writing,  and  signed  by  the  party  to 

Consideration  be  charged  therewith  or  some  other  person  by  him  thereunto 
^^LP°*™"**^  lawfully  authorized,  shall  be  deemed  invalid  to  support  an  action, 
need  n<yt  'suit,  or  other  proceeding  to  charge  the  person  by  whom  such 
wntimr  promise  shall  have  been  made  by  reason  only  that  ike  considera- 

^'  tion  for  such  promise  does  not  appear  in  writing,  or  by  necessaiy 

inference  from  a  written  document. 

A  sorcty  who      Y.  Every  person  who  being  surety  for  the  debt  or  duty  of 

discbargee  the  another,  or  being  liable  with  another  for  any  debt  or  duty,  shall 

liability  to  bo  p^y  g^ich  debt  or  perform  such  duty,  shall  be  entitled  to  have 

entitled  to       assigned  to   him,  or   to   a   trustee  for  him,  every  judgment, 

a«ignment  of  gpecialty,  or  other  security  which  shall  be  held  by  the  creditor 

held^bv^he*    in    respect  of  such   debt   or  duty,  whether  such  judgment, 

^2j.^^^  specialty,  or  other  security  shall  or  shall  not  be  deemed  at  law 

to  have  been  satisfied  by  the  payment  of  the  debt  or  performance 

of  the  duty,  and  such  person  shall  be  entitled  to  stand  in  the 

place  of  the  creditor,  and  to  use  all  the  remedies,  and,  if  need 

be,  and  upon  a   proper  indemnity,  to  use  the  name  of  the 

creditor,  in  any  action  or  other  proceeding,  at  law  or  in  equity, 

in  order  to  obtain  from  the  principal  debtor,  or  any  co-surety, 

oo-contract4ir,  or  co-debtor,  as  the  case  may  be,  indemnification 

for  the  advances  made  and  loss  sustained  by  the  person  who 

shall  have  so  paid  such  debt  or  performed  sudi  duty,  and  such 

payment  or  performance  so  made  by  such  surety  shall  not  be 

pleadable  in  bar  of  any  such  action  or  other  proceeding  by  him: 

firovided  always,  that  no  co-surety,  co-oontractor,  or  co-debtor 
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shall  be  eutitled  to  recover  from  any  other  co-surety,  co-con-  19  &  20  Vict 
tractor,  or  co-debtor,  by  the  means  aforesaid,  more  than  the         c.  97. 

just  proportion  to  which,  as  between  those  parties  themselves,  

such  last-mentioned  person  shall  be  justly  liable. 

VIU.  In  relation  to  the  rights  and  remedies  of  persons  ^y^th  refer- 
having  claims  for  repairs  done  to,   or  supplies  furnished  to  ence  to  the 
or  for,   ships,    every  port  within  the    United    Kingdom  of  repairs  of 
Great  Britain  and  Ireland,   the  islands  of  Man,   Guernsey,  ships,  erery 
Jersey,  Aldemey  and  Sark,  and  the  islands  adjacent  to  any  of  port  within 
them,  being  part  of  the  dominions  of  her  Majesty,  shall  be  the  United 
deemed  a  home  port.  Kingdom,  &c. 

a  home  port. 

IX.  All  actions  of  account  or  for  not  accounting,  and  suits  for  Limitation  of 
such  accounts,  as  concern  the  trade  of  merchandize  between  actions  for 
merchant  and  merchant,  their  factors  or  servants,  shall  be  com-  **  merchants' 
menoed  and  sued  within  six  years  after  the  cause  of  such  actions  accounts.** 

or  suits,  or  when  such  cause  has  already  arisen,  then  within  six 
years  after  Ihe  passing  of  this  act ;  and  no  claim  in  respect  of  a 
matter  which  arose  more  than  six  years  before  the  commence- 
ment of  such  action  or  suit  shall  be  enforceable  by  action  or  suit 
by  reason  only  of  some  other  matter  of  claim  comprised  in  the 
same  account  having  arisen  within  six  years  next  before  the 
commencement  of  such  action  or  suit. 

X.  No  person  or  persons  who  shall  be  entitled  to  any  action  or  Absence  bo- 
suit  with  respect  to  which  the  period  of  limitation  within  which  yond  seas  or 
the  same  shall  be  brought  is  fixed  by  the  act  of  the  twenty-first  imprisonment 
year  of  the  reign  of  King  James  the  First,  chapter  sixteen,  sec-  of  a  creditor 
tion  three,  or  by  the  act  of  the  fourth  year  of  the  reign  of  Queen  not  to  be  a 
Anne,  chapter  sixteen,  section  seventeen,  or  by  the  act  of  the  disability, 
fifty-third  year  of  the  reign  of  King  George  the  Third,  chapter 

one  hundred  and  twenty-seven,  section  five,  or  by  the  acts  of  the 
third  and  fourth  years  of  the  reign  of  King  William  the  Fourth, 
chapter  twenty-seven,  sections  forty,  forty-one,  and  forty-two, 
and  chapter  forty-two,  section  three,  or  by  the  act  of  the  six- 
teenth and  seventeenth  years  of  the  reign  of  her  present  Majesty, 
chapter  one  hundred  and  thirteen,  section  twenty,  shall  be 
entitled  to  any  time  within  which  to  commence  and  sue  such 
action  or  suit  beyond  the  period  so  fixed  for  the  same  by  the 
enactments  aforesaid,  by  reason  only  of  such  person,  or  some 
one  or  more  of  such  persons,  being  at  the  time  of  such  cause  of 
action  or  suit  accrued  beyond  the  seas,  or  in  the  cases  in  which, 
by  virtue  of  any  of  the  aforesaid  enactments,  imprisonment  is 
now  a  disability,  by  reason  of  such  person  or  some  one  or  more 
of  such  persons  being  imprisoned  at  the  time  of  such  cause  of 
action  or  suit  accrued. 

XI.  Where  such  cause  of  action  or  suit  with  respect  to  which  Period  of 
the  period  of  limitation  is  fixed  by  the  enactments  aforesaid  or  limitation  to 
any  of  them  lies  against  two  or  more  joint  debtors,  the  person  or  ran  as  to  joint 
persons  who  shall  be  entitled  to  the  same  shall  not  be  entitled  to  debtors  la 
any  time  within  which  to  commence  and  sue  any  such  action  or  ^J®  kingdom, 
suit  against  any  one  or  more  of  such  joint  debtors  who  diall  not      '^  ^  ?® 

seas. 
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19  &  20  Vict,  be  beyond  the  seas  at  tlie  time  of  such  cause  of  action  or  suit 
c.  97.         accrued,  by  reason  only  that  some  other  one  or  more  of  such 

joint  debtors  was  or  were  at  the  time  of  such  cause  of  action 

Judgment  accrued  beyond  the  seas,  and  such  person  or  persons  so  entitled 
recovered  as  aforesaid  shall  not  be  barred  from  commencing  and  suing  any 
apainet  joint  action  or  suit  against  the  joint  debtor  or  joint  debtors  who  was 
debtors  in  the  qj^  ^rere  beyond  seas  at  the  time  of  the  cause  of  action  or  suit 
t  "  bar  t  *<xapued  after  his  or  their  return  from  beyond  seas,  by  reason 
Dfocecdices  ^^  ^**  judgment  was  already  recovered  against  any  one  or 
against  ot^rs  ™^'^  ^^  ^^^^  J^^^  debtors  who  was  not  or  were  not  beyond  seas 
beyond  seas  ^^  ^^  ^^^  aforesaid, 
after  their 

return.  XII.  Ko  part  of  the  United  Kingdom  of  Great  Britain  and 

Definition  of   Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey 
'<  beyond  and  Sark,  nor  any  islands  adjacent  to  any  of  them  being  part  of 

seas,"  within  the  dominions  of  her  Majesty,  shall  be  deemed  to  be  beyond  seas 
4  &  5  Anne,     within  the  meaning  of  the  act  of  the  fourth  and  fifth  yean  of 

c.  36,  and  this  the  reign  of  Queen  Anne,  chapter  sixteen  or  of  this  act. 
act. 

Provisions  of       XIII.  In  reference  to  the  provisions  of  the  acts  of  the  ninth 
9  Geo.  4,  c.  1 4,  year  of  the  reign  of  King  George  the  Fourth,  chapter  fourteen, 

M.  1  and  8,  sections  one  and  eight,  and  the  sixteenth  and  seventeenth  years 

and  16  &  17  of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and 

Vict.  c.  lis,  thirteen,  sections  twenty- four  and  twenty-seven,   an  acknow- 

*^#    H«f  f  lodgment  or  promise  made  or  contained  by  or  in  a  writing  signed 

k*^    ]^**  by  an  agent  of  the  party  chargeable  tliereby,  duly  authorized  to 

mente^v  ^'  ni^dte  such  acknowledgment  or  promise,  shall  have  the  same 

aeents  effect  as  if  such  writing  had  been  signed  by  such  party  himself. 

Part  payment     XJV".  In  reference  to  the  provisions  of  the  acts  of  the  twenty- 

bj  one  con-     ^^^  7®^^  o^  ^h<)  reign  of  King  James  the  First,  chapter  sixteen, 

tractor,  &c.,     section  three^  and  of  the  act  of  the  third  and  fourth  years  of  the 

not  to  prevent  reign  of  King  William  the  Fourth,  chapter  forty-two,  section 

bar  by  certain  three^  and  of  the  act  of  the  sixteenth  and  seventeenth  years  of 

statutes  of       the  reign  of  her  present  Majestv,  chapter  one  hundred  and 

limitations  in  thirteenth,  section  twenty,  when  there  shall  be  two  or  more  co- 

favonr  of         contractors  or  co-debtors,  whether  bound  or  liable  jointly  only 

another  con-    ^^  jointly  and  severally,  or  executors  or  administrators  of  any 

tractor,  &c.     contractor,  no   such   co-contractor  or   co-debtor,    executor,  or 

administrator  shall  lose  the  benefit  of  the  said  enactments  or 

any  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason  only 

of  payment  of  any  principal,  interest,  or  other  money,  by  any 

other  or  others  of  such  co-contractors  or  co-debtors,  executors 

or  administrators. 
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[32  &  33  Vict.  c.  46.] 

An  Act  to  abolish  the  Distinction  as  to  Priority  of  Payment 
which  now  exists  between  the  Specialty  and  Simple  Con- 
tract Debts  of  dececued  Persons,       [2nd  August,  1869.] 

1.  In  the  administration  of  the  estate  of  every  person  who  32  ft  33  Vict. 
shall  die  on  or  after  the  first  day  of   January,  one  thousand         c.46. 

eight  hundred  and  seventy,  no  debt  or  liability  of  such  person ■ 

slukU  be  entitled  to  any  priority  or  preference  by  reason  merely  All  specialty 
that  the  same  is  secured  by  or  arises  under  abend,  deed  or  other  &nd  simple 
instrument  under  seal,  or  is  otherwise  made  or  constituted  a  contract 
specialty  debt ;  but  all  the  creditors  of  such  person,  as  well  ^®*^^^ 
specialty  as  simple  contract,  shall  be  treated  as  standing  in  equal  ^®<^^^^"^^ 
degree,  and  be  paid  accordingly  out  of  the  assets  of  such  de-  KJTdUi 
ceased  person,  whether  such  assets  are  legal  or  equitable,  any  ^^^i  decrree 
statute  or  other  law  to  the  contraiy  notwithstanding  :  Provided  ^^^  i^^^  J|^q^ 
always,  that  this  act  shall  not  prejudice  or  affect  any  lien,  1370. 
chaiffe  or  other  security  which  any  creditor  may  hold  or  be 
entitled  to  for  the  payment  of  his  debt. 


,  [32  &  33  Vict  c.  62.] 

An  Act  for  the  Abolition  of  Imprisonment  for  Debt,  for  the 
Punishment  of  Fraudulent  Debtors,  and  for  other  Purposes. 

[9th  August,  1869.] 

4.  With  the  exceptions  hereinafter  mentioned,  no  person  32  k  33  Yict 
shall,  after  the  conmiencement  of  this  act,  be  arrested  or  im-         c.  62. 
prisoned  for  making  default  in  payment  of  a  sum  of  money.         

There  shall  be  excepted  from  the  operation  of  the  above  enact-  Abolition  of 
ment :  imprisonment 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of  ^^^  ^e^t,  with 

a  penalty,  other  than  a  penalty  in  respect  of  any  con-  exceptions, 
tract : 

2.  Default  in  payment  of  any  sum  recoverable   summarily 

before  a  justice  or  justices  of  the  peace  : 

3.  Default  by  a  trustee  or  person  acting  in  a  fiduciary  capa- 

city and  ordered  to  pay  by  a  court  of  equity  any  sum  in 
his  possession  or  under  his  control : 

4.  Default  by  an  attorney  or  solicitor  in  payment  of  costs 

when  ordered  to  pay  costs  for  misconduct  as  such,  or  in 
payment  of  a  sum  of  money  when  ordered  to  pay  the 
same  in  his  character  of  an  oificer  of  the  court  mtddng 
the  order  (see  41  <&  42  Vict.  c.  64,  s.  1)  : 

5.  Default  in  payment  for  the  benefit  of  creditors  of  any 

portion  of  a  salary,  or  other  income,  in  respect  of  the 
payment  of  which  any  court  having  jurisdiction  in  bank- 
ruptcy is  authorized  to  make  an  order : 
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82  k  33  Vict        ^'  ^^^^^^^  ^  payment  of  sums  in  respect  of  the  payment  of 
c.  62.  which  orders  are  in  this  act  authorized  to  be  made  : 

'  Provided,  first,  that  no  person  shall  be  imprisoned  in  any  case 

excepted  from  the  operation  of  this  section  for  a  longer  period 
than  one  year  ;  and,  secondly,  that  nothing  in  this  section  shall 
alter  the  effect  of  any  jud^rment  or  order  of  any  court  for  pay- 
ment of  money  except  as  regards  the  arrest  and  imprisonment 
of  the  person  making  default  in  paying  such  money. 

Saving  of  6*  Subject  to  the  provisions  hereinafter  mentioned,  and  to  the 

power  of  com-  prescribed  rules,  any  court  may  commit  to  prison  for  a  term  not 
mlttal  for  exceeding  six  weeks,  or  until  payment  of  the  sum  due,  any 
small  debts,  person  who  makes  default  in  payment  of  any  debt  or  instalment 
of  any  debt  due  from  him  in  pursuance  of  any  order  or  judg- 
ment of  that  or  any  other  competent  court. 

Provided — (1. )  That  the  jurisdiction  by  this  section  given  of 
committing  a  person  to  prison  shall,  in  the  case  of  any  court, 
other  than  the  superior  courts  of  law  and  equity,  be  exercised 
only  subject  to  the  following  restrictions  ;  that  is  to  say, — 

(a)  Be  exercised  only  by  a  judge  or  his  deputy,  and  by  an 
order  made  in  open  court  and  showing  on  its  face  the 
grround  on  which  it  is  issued  : 

(6)  Be  exercised  only  as  respects  a  judgment  of  a  superior 
court  of  law  or  equity  when  such  judgment  does  not 
exceed  fifty  pounds,  exclusive  of  costs  (repealed  1883)  : 

(c)  Be  exercised  only  as  respects  a  judgment  of  a  county 
court  by  a  county  court  judge  or  his  deputy. 

(2.)  That  such  jurisdiction  shall  only  be  exercised  where  it 
is  proved  to  the  satisfaction  of  the  court  that  the  person  making 
default  either  has  or  has  had  since  the  date  of  the  order  or  judg- 
ment the  means  to  pay  the  sum  in  respect  of  which  he  has  made 
default,  and  has  refused  or  neglected,  or  refuses  or  neglects,  to 
pay  the  same. 

Proof  of  the  means  of  the  person  making  default  may  be  given 
in  such  manner  as  the  court  thinks  just ;  and  for  the  purposes 
of  such  proof  the  debtor  and  any  witnesses  may  be  summoned 
and  examined  on  oath  according  to  the  prescribed  rules. 

Any  jurisdiction  by  this  section  given  to  the  superior  courts 
may  be  exercised  by  a  judge  sitting  in  chambers,  or  otherwise 
in  the  prescribed  manner. 

For  the  purposes  of  this  section  any  court  may  direct  any  debt 
due  from  any  person  in  pursuance  of  any  order  or  judgment  of 
that  or  any  other  competent  court  to  be  paid  by  instalments,  and 
may  from  time  to  time  rescind  or  vary  such  order. 

Persons  committed  under  this  section  by  a  superior  court  may 
be  committed  to  the  prison  in  which  they  would  have  been  con- 
fined if  arrested  on  a  writ  of  capias  ad  satisfaciendum,  and  eveiy 
order  of  committal  by  any  superior  court  shall,  subject  to  the 
prescribed  rules,  be  issued,  obeyed,  and  executed  in  the  like 
manner  as  such  writ. 

This  section,  so  far  as  it  relates  to  any  county  court,  shall  be 
deemed  to  be  substituted  for  sections  ninety-eight  and  ninety- 
nine  of  the  County  Courts  Act,  184G,  and  that  act  and  the  acts 
amending  the  same  shall  be  construed  accordingly,  and  shall 
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extend  to  orders  made  by  the  county  court  with  respect  to  sums  $2  9l  33  Vict, 
due  in  pursuance  of  any  order  or  judgment  of  any  court  other         c  62. 
than  a  county  court.  -_^_— . 

No  imprisonment  under  this  section  shall  operate  as  a  satis- 
faction or  extinguishment  of  any  debt  or  demand  or  cause  of 
action,  or  deprive  any  person  of  any  right  to  take  out  execution 
against  the  lands,  goods,  or  chattels  of  the  person  imprisoned,  in 
the  same  manner  as  if  such  imprisonment  had  not  taken  place. 

Any  person  imprisoned  under  this  section  shall  be  discharged 
out  of  custody  upon  a  certificate  sigoed  in  the  prescribed  man- 
ner, to  the  ett'ect  that  he  has  satisfied  the  debt  or  instalment  of 
a  debt  in  respect  of  which  he  was  imprisoned^  together  with  the 
prescribed  costs  (if  any). 

6.  After  the  commencement  of  this  act  a  person  shall  not  be  Power  under 
arrested  upon  mesne  process  in  any  action.  certain  dr- 

Where  the  plaintiff  in  any  action  in  any  of  her  Majesty's  cumstances  to 
superior  courts  of  law  at  Westminster,  in  which,  if  brought  be-  an«stdefend- 
fore  the  commencement  of  this  act,  the  defendant  would  have  »iit  about  to 
been  liable  to  arrest,  proves  at  any  time  before  final  judgment  ^^'^  iCngiano. 
by  evidence  on  oath,  to  the  satisfaction  of  a  judge  of  one  of 
those  courts,  that  the  plaintiff  has  good  cause  of  action  against 
the  defendant  to  the  amount  of  fifty  poimds  or  upwards,  and 
that  thero  is  probable  cause  for  believing  that  the  defendant  is 
about  to  quit  England  unless  he  be  apprehended,  and  that  the 
absence  of  the  defendant  from  Englana  will  materially  prejudice 
the  plaintiff  in  tlie  prosecution  of  his  action,  such  judge  may  in 
the  prescribed  manner  order  such  defendant  to  be  arrested  and 
imprisoned  for  a  period  not  exceeding  six  months,  unless  and 
until  he  has  sooner  nven  the  prescribe  security,  not  exceeding 
the  amount  claimed  in  the  action,  that  he  wUl  not  go  out  of 
England  without  the  leave  of  the  court. 

Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a 
penalty,  other  than  a  penalty  in  respect  of  any  contract,  it  shall 
not  be  necessary  to  prove  that  the  absence  of  the  defendant  from 
England  will  materially  prejudice  the  plaintiff  in  the  prosecution 
of  his  action,  and  the  securiiv  given  (instead  of  being  that  the 
defendant  will  not  go  out  of  England)  shall  be  to  the  effect  that 
any  sum  recovered  against  the  defendant  in  the  action  shall  be 
paid,  or  that  the  defendant  shall  be  rendered  to  prison. 


[34  Vict.  c.  17.] 

An  Act  to  make  Provision  for  Bank  Holidays^  and  respecting 
Obligations  to  make  Payments  and  do  other  acts  on  such 
Bank  Holidays.  [25th  May,  1871.] 

1.  After  the  passing  of  this  act,  the  several  days  in  the  — ; 

schedule  to  this  act  mentioned  (and  which  days  are  in  this  act  Bills  due  on 
hereinafter  referred  to  as  bank  holidays)  shall  be  kept  as  dose  ^^  holidays 
hoUdays  in  aU  banks  in  England  and  Ireland  and  Scotland  ^^  PJ^j^J^. 

B.B.B.  KK  ing  day. 
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34  Vict.  c.  17.  respectively,  and  all  bills  of  exchange  and  proniissory  notes 

which  are  due  and  payable  on  any  such  bank  holiday  shall  be 

payable,  and  in  case  of  non-payment  may  be  noted  and  pro- 
tested, on  the  next  following  day,  and  not  on  such  bank  holiday  ; 
and  any  such  noting  or  protest  shall  be  as  valid  as  if  made  on 
the  day  on  which  the  bill  or  note  was  made  due  and  payable  ; 
and  for  all  the  purposes  of  this  act  the  day  next  following  a 
bank  holiday  shall  mean  the  next  following  day  on  which  a  bill 
of  exchange  may  be  lawfully  noted  or  protested. 

Provision  asto      2.  When  the  day  on  which  any  notice  of  dishonour  of  an  un- 

notice  of  dig-  paid  bill  of  exchange  or  promissory  note  should  be  given,  or 

honour  and      when  the  day  on  which  a  bill  of  exchange  or  promissory  note 

presentation    ghould  be  presented  or  received  for  acceptance,  or  accepted  or 

for  Honour.      forwarded  to  any  referee  or  referees,  is  a  bank  holiday,  such 

notice  of  dishonour  shall  be  (riven  and  such  bill  of  exchange  or 

promissory  note  shall  be  presented  or  forwarded  on  the  day  next 

following  such  bank  holiday. 

As  to  any  pay-  s.  ]^o  person  shall  be  compellable  to  make  any  payment  or  to 
mentaonbank  ^[q  ^ny  act  upon  such  bank  holidays  which  he  would  not  be 
holidaya  compellable  to  do  or  make  on  Ghriatmas  Day  or  Good  Friday ; 

and  the  obligation  to  make  such  payment  and  do  such  act  ghall 
apply  to  the  day  following  such  bank  holiday  ;  and  the  making 
of  such  payment  and  doing  such  act  on  such  following  day  shaU 
be  equivalent  to  payment  of  the  money  or  performance  of  the 
act  on  the  holiday. 

Appointment       4,  it  ghall  be  lawful  for  her  Majesty,  from  time  to  time,  as  to 
^*P®J"jl         her  Majesty  may  seem  fit,  by  proclamation,  in  the  manner  in 
bank  noliaays  ^hich  solemn  fasts  or  days  of  public  thanksgiving  may  be  ap- 
cJamaSon^'*^  pointed,  to  appoint  a  special  day  to  be  observed  as  a  bank  holi- 
day, either  throughout  the   United  Kingdom  or  in  any  part 
thereof,  or  in  any  county,  city,  borough  or  district  therein,  and 
any  day  so  appointed  shall  be  kept  as  a  close  holiday  in  all  banks 
within  the  locality  mentioned  in  such  proclamation,  and  shall, 
as  regards  bills  of  exchange  and  promissory  notes  payable  in 
such  locality,  be  deemed  to  be  a  bank  holiday  for  all  the  pur- 
poses of  this  act. 

Day  appoint-  5.  It  shall  be  lawful  for  her  Majesty  in  like  manner,  from 
ed  for  bank  time  to  time,  when  it  is  made  to  appear  to  her  Majesty  in 
holiday  may  council  in  any  special  case  that  in  any  year  it  is  inexpedient  that 
be  altered  by  a  day  by  this  act  appointed  for  a  bank  holiday  should  be  a  bank 
Order  in  holiday,  to  declare  that  such  day  shall  not  in  such  year  be  a 

Council.  bank  holiday,  and  to  appoint  such  other  day  as  to  her  Majesty 

in  council  may  seem  fit  to  be  a  bank  holiday  instead  of  such  day, 
and  thereupon  the  day  so  appointed  shall  in  such  year  be  sub- 
stituted for  the  day  so  appointed  by  this  act. 
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U  Vict.  c.  17. 


SCHEDULE. 

Bavk  Holidays  in  England  and  Ireland. 

Easter  Monday. 
The  Monday  in  Whitsun  week. 
The  first  Monday  in  August. 

The  twenty-sixth  day  of  December^  if  a  week  day.    If  that  be 
a  Sunday^  then  the  twenty-seventh.    (38  Vict.  c.  13,  s.  2.) 

Baixk  Holidays  in  Scotland. 

New  Year's  Day. 
Christmas  Day. 
If  either  of  the  above  days  falls  on  a  Sunday,  the  next 
following  Monday  shall  be  a  bank  holiday. 
Good  Friday. 
The  first  Monday  of  May. 
The  first  Monday  of  August. 


[37  &  38  Vict.  c.  62.] 

An  Act  to  amend  the  Law  as  to  the  Contracts  of  Infants. 

[7th  August,  1874.] 

1.  All  contracts,  whether  by  specialty  or  by  simple  contract,  37  &  38  Vict, 
henceforth  entered  into  by  infants  for  the  repayment  of  money         c.  62. 
lent  or  to  be  lent,  or  for  goods  supplied  or  to  be  supplied  (other  ~  ~ 
than  contracts  for  necessaries)    and  all  accounts  stated  with  pc^tnicts  by 
infants,  shaU  be  absolutely  void :  Provided  always,  that  this  iniant«,except 
enactment  shall  not  invalidate  any  contract  into  wluch  an  infant  g^ri^f^Ti^ 
may,  by  any  existing  or  future  statute,   or  by  the  rules  of  ^oid.  * 
common  law  or  equity,  enter,  except  such  as  now  by  law  are 

voidable. 

2,  No  action  shall  be  brought  whereby  to  charge  any  person  No  action  to 
upon  any  promise  made  after  full  age  to  pay  any  debt  contracted  be  brought  on 
during  infancy,  or  upon  any  ratification  made  after  full  age  of  ratification  of 
any  promise  or  contract  made  during  infancy,  whether  there  infa&t's  con- 
shall  or  shall  not  be  any  new  consideration  for  such  promise  or  ^i^<^t. 
ratification  after  f nil  age. 
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S9  &  40  Vict 
c.  45. 

PromiflBory 
notes  and  bills 
of  exchange. 

Not  using  the 
name  of  the 
society. 


[39  &  40  Vict  c.  45.] 

An  Act  to  consolidate  and  amend  tJie  Laws  relating  to  In- 
dustrial and  Provident  Societies, 

[11th  August,  1876.] 

11.  (10)  A  promissory  note  or  bill  of  exchange  shall  be  deemed 
to  have  been  made,  accepted  or  indorsed  on  behalf  of  any  society, 
if  made,  accepted  or  indorsed  in  the  name  of  the  society, 
or  by  or  on  behalf  or  account  of  the  society,  by  any  person 
acting  under  the  authority  of  the  society. 

18.  (2)  If  any  officer  of  the  society,  or  any  person  on  its 
behalf  uses  any  seal  purporting  to  be  a  seal  of  the  so^ty, 
whereon  its  name  is  not  so  engraved  as  aforesaid,  or  issues  or 
authorizes  the  issue  of  any  notice,  advertisement,  or  other 
official  publication  of  the  society,  or  signs  or  authorises  to  be 
signed  on  behalf  of  the  society  any  bill  of  exchange,  promiasoiy 
note,  indorsement,  cheque,  order  for  money  or  goods,  or  issues 
or  authorizes  to  be  issued  any  bills  of  parcels,  invoice,  receipt, 
or  letters  of  credit  of  the  society,  wherein  its  name  is  not 
mentioned  in  manner  aforesaid,  he  shall  be  liable  to  a  penalty 
of  fifty  pounds,  and  shall  further  be  personally  liable  to  the 
holder  of  any  such  bill  of  exchange,  promissory  note,  cheque,  or 
order  for  money  or  goods  for  uie  amount  thereof  unless  the 
same  is  duly  paid  by  the  society. 


[46  &  46  Vict  c.  61.] 

An  Act   to  codify  the  Law  relating  to  Bills  of  Exchange, 

Cheques^  and  Promissory  Notes, 

[18th  August,  1882.] 

45  k  46  Vict      .^  ^^  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
c.  61.        with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 

and  commons,  in  this  present  parliament  assembled,  and  by  the 

authority  of  the  same,  as  follows  : 

PART  I. 


Short  title. 

Interpreta- 
tion of  terms. 


Pkeldcikary. 
1.  This  act  may  be  cited  as  the  Bills  of  Exchange  Act,  1882. 

d.  In  this  act,  unless  the  context  otherwise  requires, — 

''Acceptance'*  means  an  acceptance  completed  by  delivery 

or  notification. 
'*  Action"  includes  counter-claim  and  set-off. 
''  Banker  "  includes  a  body  of  persons  wheUier  incorporated 

or  not  who  carry  on  the  business  of  banking. 
''  Bankrupt "  includes  any  person  whose  estate  is  vested  in 

a  trustee  or  assignee  under  the  law  for  the  time  being 

in  f ocoe  relating  to  bankruptcy. 
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*'  Bearer  "  means  the  person  in  possession  of  a  bill  or  note  45  ^  45  vict. 

which  is  payable  to  bearer.                                                         c.  61. 
**  Bill "  means  bill  of  exchange,  and  "  note "  means  pro- 

missory  note. 
"  Delivery  '*  means  transfer  of  possession,  actual  or  con- 
structive, from  one  person  to  another. 
''  Holder  "  means  the  payee  or  indorsee  of  a  bill  or  note 

who  is  in  possession  of  it,  or  the  bearer  thereof. 
*' Indorsement "    means    an    indorsement    completed   by 

delivery. 
*  Issue  "  means  the  first  delivery  of  a  bill  or  note,  complete 

in  form  to  a  person  who  takes  it  as  a  holder. 
*^  Person  *'  includes  a  body  of  persons  whether  incorporated 

or  not. 
''  Value  '*  means  valuable  consideration. 
'^  Written"  includes  printed,  and  '*  writing  "  includes  print. 


PART  II. 

Bills  of  Ezghanos. 

Form,  and  ItUerpretation. 

8.  (1)  A  bill  of  exchange  is  an  unconditional  order  in  writing,  Bill  of  ex- 
addressed  by  one  person  U>  another,  signed  by  the  person  giving  change  de- 
it,  requiring  the  person  to  whom  it  is  addressed  to  pay  on  fined, 
demand  or  at  a  fixed  or  determinable  future  time  a  sum  certain 
in  money  to  or  to  the  order  of  a  specified  person,  or  to  bearer. 

(2)  An  instrument  which  does  not  comply  with  these  con- 
ditions, or  which  orders  any  act  to  be  done  m  addition  to  the 
payment  of  money,  is  not  a  bill  of  exchange. 

(3)  An  order  to  pay  out  of  a  particular  fund  is  not  uncon- 
ditional within  the  meaning  of  this  section  ;  but  an  unqualified 
order  to  pay,  coupled  with  (a)  an  indication  of  a  particular  fund 
out  of  which  the  drawee  is  to  reimburse  himself  or  a  particular 
account  to  be  debited  with  the  amount,  or  (b)  a  statement  of 
the  transaction  which  gives  rise  to  the  bill,  is  unconditional. 


f4^  A  bill  is  not  invalid  by  reason — 
a) 


That  it  is  not  dated ; 

[b)  That  it  does  not  specify  the  value  g^ven,  or  that  any  value 
has  been  given  therefor  ; 

(c)  That  it  does  not  specify  the  place  where  it  is  drawn  or  the 
place  where  it  is  payable. 

4.  (1)   An  inland  bill  is  a  bill  which  is  or  on  the  face  of  it  Inland  and 
purports  to  be  (a)  both  drawn  and  payable  within  the  British  foreign  bills. 
Islands,  or  (b)  drawn  within  the  British  Islands  upon  some 
person  resident  therein.     Any  other  bill  is  a  foreign  bul. 

For  the  purposes  of  this  act  '* British  Islands"  mean  any 
part  of  the  Umted  Kingdom  of  Great  Britain  and  Ireland,  the 
islands  of  Man,  Guernsey,  Jersey,  Aldemey  and  Sark,  and  the 
islands  adjacent  to  any  of  them  being  part  of  the  dominions  of 
her  Majes^. 
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46&46Tict       (^^  UnlesB  the  contraiy  appear  on  the  face  of   the  bill  the 
c.  61.     '  ^<)^<^6f  n^y  treat  it  as  an  inland  bill. 

Effect  where       ^'  (^)  ^  ^^^^  ™*y  ^  drawn  payable  to,  or  to  the  order  of, 
different  *^®  drawer  ;  or  it  may  be  drawn  payable  to,  or  to  the  order  of, 

parties  to  bill  *^©  drawee. 

are  the  same        (2)  Where  in  a  bill  drawer  and  drawee  are  the  same  person, 
person.  or  where  the  drawee  is  a  fictitious  person  or  a  person  not  having 

capacity  to  contract,  the  holder  may  treat  the  instrument,  at  his 
option,  either  as  a  bill  of  exchange  or  as  a  promissory  note. 

Address  to  ®'  (^)  '^^  drawee  must  be  named  or  otherwise  indicated  in 

drawee.  ^  ^^^  ^fi^  reasonable  certainty. 

(2)  A  bill  may  be  addressed  to  two  or  more  drawees  whether 
they  are  partners  or  not,  but  an  order  addressed  to  two  drawees 
in  the  alternative  or  to  two  or  more  drawees  in  succession  is  not 
a  bill  of  exchange. 

Certainty  re-  7.  (1)  Where  a  bill  is  not  payable  to  bearer,  the  payee  must 
quired  as  to  be  named  or  otherwise  indicated  therein  with  reasonable 
payee.  certainty. 

(2)  A  bill  may  be  made  payable  to  two  or  more  payees  jointly, 
or  it  may  be  made  payable  in  the  alternative  to  one  of  two,  or 
one  or  some  of  several  payees.  A  bill  may  also  be  made  payable 
to  the  holder  of  an  office  for  the  time  being. 

(3)  Where  the  payee  is  a  fictitious  or  non-existing  person  the 
bill  may  be  treated  as  payable  to  bearer. 

What  bills  arc      8.  (1)  When  a  bill  contains  words   prohibiting  Iransfer,  or 
negotiable.       indicating  an  intention  that  it  should  not  be  transferable,  it  is 
valid  as  between  the  parties  thereto,  but  is  not  negotiable. 

(2)  A  negotiable  bill  may  be  payable  either  to  order  or  to 
bearer. 

(3)  A  bill  is  payable  to  bearer  which  is  expressed  to  be  so 
payable,  or  on  which  the  only  or  last  indorsement  is  an  indorse- 
ment in  blank. 

(4)  A  bill  is  payable  to  order  which  is  expressed  to  be  so 
payable,  or  which  is  expressed  to  be  payable  to  a  particular 
person,  and  does  not  contain  words  prohibiting  transfer  or  in- 
dicating an  intention  that  it  should  not  be  transferable. 

(5)  Where  a  bill,  either  originally  or  by  indorsement,  is 
expressed  to  be  payable  to  the  order  of  a  specified  person,  and 
not  to  him  or  his  order,  it  is  nevertheless  payable  to  him  or  his 
order  at  his  option. 

Sam  payable.      9.  (1)  The  sum  payable  by  a  bill  is  a  sum  certain  within  the 
meaning  of  this  act,  although  it  is  required  to  be  paid — 
(^  With  interest. 

(b)  By  stated  instalments. 

(c)  By  stated  instalments,  with  a  provision  that  upon  default 

in  payment  of  any  instalment  the  whole  shall  become 
due. 
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(d)  According  to  an  indicated  rate  of  ezchanse  or  according  43  k  46  Vict, 
to  a  rate  of  exchange  to  be  ascertained  as  directed  by  the         c.  61. 
biU.  

(2)  Where  the  sum  payable  is  expressed  in  words  and  also  in 
figures,  and  there  is  a  discrepancy  between  the  two,  the  sum 
denoted  by  the  words  is  the  amount  payable. 

(3)  Where  a  bill  is  expressed  to  be  payable  with  interest, 
unless  the  instrument  otherwise  provides,  interest  runs  from 
the  date  of  the  bill,  and  if  the  bill  is  undated  from  the  issue 
thereof. 

10.  (1)  A  bill  is  payable  on  demand —  Bill  payable 

(a)  Which  is  expressed  to  be  payable  on  demand,  or  at  sight,  on  demand. 

or  on  presentation ;  or 

(b)  In  which  no  time  for  pasrment  is  expressed. 

(2  j  Where  a  bill  is  accepted  or  indorsed  when  it  is  overdue,  it 
shall,  as  regards  the  acceptor  who  so  accepts,  or  any  indorser  who 
so  indorses  it,  be  deemed  a  bill  payable  on  demand. 

11.  A  bill  is  payable  at  a  determinable  future  time  within  the  Bill  payable  at 
meaning  of  this  act  which  is  expressed  to  be  payable —  a  future  time. 

(1^  At  a  fixed  period  after  date  or  sight. 
(2)  On  or  at  a  fixed  period  after  the  occxirrence  of  a  specified 
event   which  is  certain  to  happen,  though   the  time  of 
happening  may  be  uncertain. 
An  instrument  expressed  to  be  payable  on  a  contingency  is 
not  a  bill,  and  the  happening  of  the  event  does  not  cure  the 
defect. 

12.  Where  a  bill  expressed  to  be  payable  at  a  fixed  period  Omission  of 
after  date  is  issued  imaated,  or  where  the  acceptance  of  a  bill  date  in  bill 
payable  at  a  fixed  period   after  sight   is  undated,  any  holder  payable  after 
may  insert  therein  the  true  date  of  issue  or  acceptance,  and  the  <^tc. 

bill  shall  be  payable  accordingly. 

Provided  that  (1)  where  the  holder  in  good  faith  and  by 
mistake  inserts  a  wrong  date,  and  (2)  in  every  case  where  a 
wrong  date  is  inserted,  if  the  bill  subsequently  comes  into  the 
hands  of  a  holder  in  due  coiuve  the  bill  shall  not  be  avoided 
thereby,  but  shall  operate  and  be  payable  as  if  the  date  so 
inserted  had  been  the  true  date. 

13.  (1)  Where  a  bill  or  an  acceptance  or  any  indorsement  on  Ante-dating 
a  bill  is  dated,  the  date  shall,  unless  the  contrary  be  proved,  be  and  post- 
deemed  to  be  the  true  date  of  the  drawing,  acceptance,  or  in-  dating, 
dorsement,  as  the  case  may  be. 

(2)  A  bill  is  not  invalid  by  reason  only  that  it  is  ante-dated 
or  post-dated,  or  that  it  bears  date  on  a  Sunday. 

14.  Where  a  bill  is  not  payable  on  demand,  the  day  on  which  Computation 
it  falls  due  is  determined  as  follows  :  of  time  of 

(1)  Three  days,  called  days  of  grace,  are,  in  every  case  where  payment, 
the  bill  itself  does  not  otherwise  provide,  added  to  the  time 
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i5  k  46  Vict. 
C.61. 


84  k  35  Vict. 
C.17. 


of  payment  as  fixed  by  the  bill,  and  the  bill  ia  due  and  pay- 
able on  the  last  day  of  grace  :  Provided  that — 

(a)  When  the  last  day  of  grace  fails  on  Sunday,  Christ- 
mas Day,  Crood  Friday,  or  a  day  appointed  by  royal 
proclamation  as  a  public  fast  or  thankisgiying  day,  the 
Dill  is,  except  in  the  case  hereinafter  provided  for^  due 
and  payable  on  the  preceding  business  day  : 

(b)  When  the  last  day  of  grace  is  a  bank  holiday  (other 
than  Christmas  Day  or  Good  Friday)  under  the  Bank 
Holidays  Act,  1871,  and  acts  amending  or  extending 
it,  or  when  the  last  day  of  grace  is  a  Sunday  and  the 
second  day  of  grace  is  a  Ba^  Holiday,  the  bill  ia  due 
and  payable  on  the  succeeding  business  day. 

(2)  Where  a  bill  is  payable  at  a  fixed  period  after  date,  after 
sight,  or  after  the  happening  of  a  specified  event,  the  time 
of  payment  is  determmed  by  excluding  the  day  from  which 
the  time  is  to  begin  to  run  and  by  including  the  day  of  pay- 
ment. 

(3)  Where  a  bill  is  payable  at  a  fixed  period  after  sight,  the 
time  begins  to  run  from  the  date  of  the  acceptance  if  the 
bill  be  accepted,  and  from  the  date  of  noting  or  protest  if 
the  bill  be  noted  or  protested  for  non-acceptance,  or  for 
non-delivery. 

(4)  The  term  "  month ''  in  a  bill  means  calendar  month. 

Case  of  need.  15.  The  drawer  of  a  bill  and  any  indorser  may  insert  therein 
the  name  of  a  person  to  whom  the  holder  may  resort  in  case  of 
need,  that  is  to  say,  in  case  the  bill  is  dishonoured  by  non- 
acceptance  or  non-payment.  Such  person  is  called  the  referee 
in  case  of  need.  It  is  in  the  option  of  the  holder  to  resort  to  the 
referee  in  case  of  need  or  not  as  he  may  think  fit. 


Optional 
stipulations 
by  drawer  or 
indorser. 


16.  The  drawer  of  a  bill,  and  any  indorser,  may  insert  therein 
an  express  stipulation — 
(1^  Negativmg  or  limiting  his  own  liability  to  the  holder  : 
(2)  Waiving  as  regards  himself  some  or  all  of  the  holder  s 
duties. 


Definition  ^'^^  (^)  ^^  acceptance  of  a  bill  is  the  signification  by  the 

and  requisites  drawee  of  his  assent  to  the  order  of  the  drawer, 
of  acceptance.     (2)  An  acceptance  is  invalid  imless  it  complies  with  the  fol- 
lowing conditions,  namely : 

(a)  It  must  be  written  on  the  bill  and  be  signed  by  the 
drawee.  The  mere  signature  of  the  drawee  without 
additional  words  is  sufficient. 

(b)  It  must  not  express  that  the  drawee  will  perform  his  pro- 
mise by  any  other  means  than  the  payment  of  money. 


Time  for 
acceptance. 


18.  A  bill  may  be  accepted — 

(1)  Before  it  has  been  signed  by  the  drawer,  or  while  other- 
wise incomplete : 

(2)  When  it  is  overdue,  or  after  it  has  been  dishonoured  by  a 
previous  refusal  to  accept,  or  by  non-payment : 
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(3)  When  a  bill  payable  after  sight  is  dishonoured  b^  non-  45  ft  46  Vict 
acceptance,  and  the  drawee  subsequently  accepts  it,  the        c.61. 
holder,  in  the  absence  of  any  diiSerent  agreement,  is  entitled  —^^-^^— 
to  have  the  bill  accepted  as  of  the  date  of  first  presentment 
to  the  drawee  for  acceptance. 

10.  (1)  An  acceptance  is  either  (a)  general  or  fb)  qualified.       General  and 
(2)  A  general  acceptance  assento  without  qualification  to  the  qualified 

order  of  the  drawer.    A  qualified  acceptance  in  express  terms  acceptances. 

varies  the  effect  of  the  bill  as  drawn. 
In  partictdar  an  acceptance  is  qualified  which  is — 

(a)  conditional,  that  is  to  say,  which  makes  payment  by  the 
acceptor  dependent  on  the  fulfilment  of  a  condition  therein 
stated : 

(b)  partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of 
the  amount  for  which  the  bill  is  orawn  : 

(c)  local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  par- 
ticular specified  place  : 

An  acceptance  to  pay  at  a  particular  place  is  a  general  accep- 
tance, unless  it  expressly  states  that  the  bUl  is  to  be  paid 
there  only  and  not  elsewhere  : 


\ 


d)  qualified  as  to  time  : 

e)  the  acceptance  of  some  one  or  more  of  the  drawees^  but 
not  of  all. 


20.  (1)  Where  a  simple  signature  on  a  blank  stamped  paper  Inchoate  in< 
is  delivered  by  the  signer  in  order  that  it  may  be  converted  into  stjuments. 
a  bill,  it  operates  as  a  prim^  facie  authority  to  fill  it  up  as  a 
complete  bill  for  any  amount  the  stamp  will  cover,  using  the 
signature  for  that  of  the  drawer,  or  the  acceptor,  or  an  indorser ; 

and,  in  like  manner,  when  a  bill  is  wanting  in  any  material  par- 
ticular, the  person  in  possession  of  it  has  a  primiL  facie  authority 
to  fill  up  the  omission  in  any  way  he  thinks  fit. 

(2)  In  order  that  any  such  instrument  when  completed  may 
be  enforceable  asainst  any  person  who  became  a  party  thereto 
prior  to  its  completion,  it  must  be  filled  up  within  a  reasonable 
time,  and  strictly  in  accordance  with  the  authority  given. 
Reasonable  time  for  this  purpose  is  a  question  of  fact. 

Provided  that  if  any  such  instrument  after  completion  is 
negotiated  to  a  holder  in  due  course  it  shall  be  valid  and 
effectual  for  all  puiposes  in  his  hands,  and  he  may  enforce  it 
as  if  it  had  been  fillea  up  within  a  reasonable  time  and  strictly  in 
accordance  with  the  aumority  given. 

21.  (1)  Every  contract  on  a  bill,  whether  it  be  the  drawer's.  Delivery, 
the  acceptor's,  or  an  indorser's,  is  incomplete  and  revocable,  until 
delivery  of  the  instrument  in  order  to  gpve  effect  thereto. 

Provided  that  where  an  acceptance  is  written  on  a  bill,  and 
the  drawee  gives  notice  to  or  according  to  the  directions  of  the 
person  entiUed  to  the  bill  that  he  has  accepted  it,  the  acceptance 
then  becomes  complete  and  irrevocable. 

(2)  As  between  immediate  parties,  and  as  regards  a  remote 
party  other  than  a  holder  in  due  course,  the  delivery — 
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(a)  in  order  to  be  effectual  must  be  made  either  by  or  under 
the  authority  of  the  party  drawing,  accepting,  or  indorsing, 
as  the  case  may  be  : 

(b)  may  be  shown  to  have  been  conditional  or  for  a  special 
purpose  only,  and  not  for  the  purpose  of  transferring  the 
property  in  the  bill. 

But  if  the  bill  be  in  the  hands  of  a  holder  in  due  course  a 
▼alid  delivery  of  the  bill  by  all  parties  prior  to  him  so  as  to 
make  them  liable  to  him  is  conclusively  presumed. 

(3)  Where  a  bill  is  no  longer  in  the  possession  of  a  party 
who  has  signed  it  as  drawer,  acceptor,  or  indorser,  a  valid  and 
unconditional  delivery  by  him  is  presumed  until  the  contrary  is 
proved. 


Capacity  of 
parties. 


Signature 
essential  to 
liability. 


Foigedor 

unaathorized 

eignature. 


Procuration 
signatures. 


Capacity  and  Auth4>rity  of  Parties, 

22.  (1)  Capacity  to  incur  liability  as  a  party  to  a  bill  is  co- 
extensive witn  capacity  to  contract. 

Provided  that  nothing  in  this  section  shall  enable  a  corpora- 
tion to  make  itself  liable  as  drawer,  acceptor,  or  indorser  of  a 
bill  unless  it  is  competent  to  it  so  to  do  under  the  law  for  the 
time  being  in  force  relating  to  corporations. 

(2)  Where  a  bill  is  drawn  or  indorsed  by  an  infant,  minor,  or 
corporation  having  no  capacity  or  power  to  incur  liability  on  a 
bill,  the  drawing  or  indorsement  entitles  the  holder  to  receive 
payment  of  the  bill,  and  to  enforce  it  against  any  other  party 
thereto. 

23.  Ko  person  is  liable  as  drawer,  indorser,  or  acceptor  of 
a  bill  who  has  not  signed  it  as  such  :  Provided  that 

(1)  Where  a  person  signs  a  bill  in  a  trade  or  assumed  name, 
he  is  liable  thereon  as  if  he  had  signed  it  in  his  own 
name  : 

(2)  The  signatiu^  of  the  name  of  a  firm  is  equivalent  to  the 
signature  by  the  person  so  signing  of  the  names  of  all 
persons  liable  as  partners  in  that  firm. 

24.  Subject  to  the  provisions  of  this  act,  where  a  signature  on 
a  bill  is  forged  or  placed  thereon  without  the  authority  of  the 
person  whose  signature  it  purports  to  be,  the  foiged  or  unautho- 
rized signature  is  wholly  inoperative,  and  no  right  to  retain  the 
bill  or  to  give  a  discharge  therefor  or  to  enforce  payment  thereof 
against  any  party  thereto  can  be  acquired  through  or  under  that 
signature,  unless  the  party  against  whom  it  is  sought  to  retain 
or  enforce  payment  of  the  bUl  is  precluded  from  setting  up  the 
forgery,  or  want  of  authority. 

Provided  that  nothing  in  this  section  shall  affect  the  ratifi- 
cation of  an  unauthorized  signature  not  amounting  to  a  forgery. 

26,  A  signature  by  procuration  operates  as  notice  that  the 
agent  has  but  a  limited  authority  to  sign,  and  tiie  principal  is 
only  bound  by  such  signatiure  if  the  a^ent  in  so  signing  was 
acting  within  the  actual  limits  of  his  authority. 
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26.  (1)  Where  a  person  signs  a  bill  as  drawer,  indorser,  or  45  &  46  Vict, 
acceptor,  and  adds  words  to  his  signature,  indicating  that  he  signs         c.  61. 

for  or  on  behalf  of  a  principal,  or  in  a  representative  character, 

he  is  not  personally  liable  thereon  ;  but  the  mere  addition  to  his  Persons  sign- 
signatare  of  words  describing  him  as  an  agent,  or  as  filling  a  i^e.  ^  agent 
representative  character,  does  not  exempt  him  from  personal  ^^  ^^  repre- 
UaWtv.  sentative 

(2)  In  determining  whether  a  signature  on  a  bill  is  that  of  the  ^P*^  7* 
principal  or  that  of  the  agent  by  whose  hand  it  is  written,  the 
construction  most  favourable  to  the  validity  of  the  instrument 
shall  be  adopted. 

The  Consideration  for  a  BUI. 

27.  (1)  Valuable  consideration  for  a  bill  may  be  constituted  Value  and 
by, —  holder  for 

(a)  Any  consideration  sufficient  to  support  a  simple  contract :  value. 

(b)  An  antecedent  debt  or  liability.  Such  a  debt  or  liability 
is  deemed  valuable  consideration  whether  the  bill  is  payable 
on  demand  or  at  a  future  time. 

(2)  Where  value  has  at  any  time  been  given  for  a  bill  the 
holder  is  deemed  to  be  a  holder  for  value  as  regards  the  acceptor 
and  all  parties  to  the  bill  who  became  parties  prior  to  such 
time. 

(3)  Where  the  holder  of  a  bill  has  a  lien  on  it,  arising  either 
from  contract  or  by  implication  of  law,  he  is  deemed  to  be  a 
holder  for  value  to  the  extent  of  the  sum  for  which  he  has  a 
lien. 

28.  (1)  An  accommodation  party  to  a  bill  is  a  person  who  has  Acoommoda- 
signed  a  bill  as  drawer,  acceptor,  or  indorser,  without  receiving  tlon  bill  or 
value  therefor,  and  for  the  purpose  of  lending  his  name  to  some  p&]^^7* 
other  person. 

(2)  An  accommodation  party  is  liable  on  the  bill  to  a  holder 
for  value  ;  and  it  is  immaterial  whether,  when  such  holder 
took  the  bill,  he  knew  such  party  to  be  an  accommodation  party 
or  not. 

29.  (1)  A  holder  in  due  course  is  a  holder  who  has  taken  a  Holder  in  due 
bill,  complete  and  regular  on  the  face  of  it,  under  the  following  course, 
conditions  ;  namely, 

(a)  That  he  became  the  holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  had  been  previously  dishonoured, 
if  such  was  the  fact : 

(b)  That  he  took  the  bill  in  good  faith  and  for  value,  and  that 
at  the  time  the  bill  was  negotiated  to  him  he  had  no  notice 
of  any  defect  in  the  title  of  the  person  who  negotiated  it. 

(2)  In  particular  the  title  of  a  person  who  negotiates  a  bill  is 
defective  within  the  meaning  of  this  act  when  he  obtained  the 
bill,  or  the  acceptance  thereof,  by  fraud,  duress,  or  force  and 
fear,  or  other  unlawful  means,  or  for  an  illegal  consideration, 
or  when  he  negotiates  it  in  breach  of  faith,  or  under  such  cir- 
cumstances as  amount  to  a  fraud. 

(3)  A  holder  (whether  for  value  or  not),  who  derives  his  title 


508 


Appendix  II, 


45  k  46  Vict,  to  a  bill  through  a  holder  in  due  course,  and  who  is  not  himself 
0.  f  1.         a  party  to  any  fraud  or  illegality  affecting  it,  haa  all  the  rights 

of  that  holder  in  due  course  as  regards  the  acceptor  and  all 

parties  to  the  bill  prior  to  that  holder. 

Presumption        SO.  (1)  Every  party  whose  signature  appears  on  a  bill  is  primli 
of  ralue  and    facie  deemed  to  have  become  a  party  thereto  for  value, 
good  faith.  (2)  Every  holder  of  a  bill  is  prima  fade  deemed  to  be  a  holder 

in  due  course ;  but  if  in  an  action  on  a  bill  it  is  admitted  or 
proved  that  the  acceptance,  issue,  or  subsequent  negotiation  of 
the  bill  is  affected  with  fraud,  duress,  or  force  and  fear,  or 
illegality,  the  burden  of  proof  is  shifted,  unless  and  until  the 
holder  proves  that,  subsequent  to  the  alleged  fraud  or  illegality, 
value  has  in  good  faith  been  given  for  the  bill. 


Negotiation 
of  bllL 


Beqnisitcs  of 
a  valid  in- 
dorsement. 


Negotiatum  of  BiUs, 

81.  (1)  A  bill  is  negotiated  when  it  is  transferred  from  one 
person  to  another  in  such  a  manner  as  to  constitute  the  trans- 
feree the  holder  of  the  bilL 

i2)  A  bill  payable  to  bearer  is  negotiated  by  delivery. 
3)  A  bill  payable  to  order  is  negotiated  by  the  indorsement 
of  the  holder  completed  by  delivery. 

(4)  Where  the  holder  of  a  bill  payable  to  his  order  transfers  it 
for  value  without  indorsing  it,  the  transfer  gives  the  transferee 
such  title  as  the  transferor  had  in  the  bill,  and  the  transferee 
in  addition  acquires  the  right  to  have  the  indorsement  of  the 
transferor. 

(5)  Where  any  person  is  under  obligation  to  indorse  a  bill  in 
a  representative  capacity,  he  may  indorse  the  bill  in  such  terms 
as  to  negative  personal  liability. 

82.  An  indorsement  in  order  to  operate  as  a  negotiation  must 
comply  with  the  following  conditions,  namely  : — 

(!)  It  must  be  written  on  the  bill  itself  and  be  signed  by  the 
indorser.  The  simple  signature  of  the  indorser  on  the  bill, 
without  additional  words,  is  sufficient. 

An  indorsement  written  on  an  allonge,  or  on  a  ^'copy  "  of  a 
bUl  issued  or  negotiated  in  a  country  where  "copies"  are 
recognized,  is  deemed  to  be  written  on  the  bill  itself. 

(2)  It  must  be  an  indorsement  of  the  entire  bill.  A  partial 
indorsement,  that  is  to  say,  an  indorsement  which  purports 
to  transfer  to  the  indorsee  a  part  only  of  the  amount  pay- 
able, or  which  purports  to  transfer  the  bill  to  two  or  more 
indorsees  severally,  does  not  operate  as  a  negotiation  of  the 
bill. 

(3)  Where  a  bill  is  payable  to  the  order  of  two  or  more  payees 
or  indorsees  who  are  not  partners  all  must  indorse,  unless 
the  one  indorsing  has  authority  to  indorse  for  the  otiiers. 

(4)  Where,  in  a  biU  payable  to  order,  the  payee  or  indorsee  is 
wrongly  designated,  or  his  name  is  mis-spelt,  he  may  in- 
dorse the  bill  as  therein  described,  adding,  if  he  think  fit, 
his  proper  signature. 
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(5)  Where  there  are  two  or  more  indorBements  on  a  bill,  each  45  k  46  Vict 
indorsement  is  deemed  to  have  been  made  in  the  order  in        c.  61. 
which  it  appears  on  the  bill,  until  the  contrary  is  proved.      

(6)  An  indorsement  may  be  made  in  blank  or  special.    It  may 
also  contain  terms  making  it  restrictive. 

33.  Where  a  bill  purports  to  be  indorsed  conditionally  the  Conditional 
condition  may  be  disregiurded  by  the  payer,  and  payment  to  the  indorsement, 
indorsee  is  valid  whether  the  condition  has  been  fulfilled  or  not. 

34.  (1)  An  indorsement  in  blank  specifies  no  indorsee^  and  a  Indorsement 
bill  so  indorsed  becomes  payable  to  bearer.  ^  blank  and 

(2)  A  special  indorsement  specifies  the  person  to  whom,  or  to  sp®^^^  ^^' 
whose  order,  the  bill  is  to  be  payable.  dorsement. 

(3)  The  provisions  of  this  act  relating  to  a  payee  apply  with 
the  necessary  modifications  to  an  indorsee  under  a  special 
indorsement. 

(4)  When  a  bill  has  been  indorsed  in  blank,  any  holder  may 
convert  the  blank  indorsement  into  a  special  indorsement  by 
writing  above  the  indoraer's  signature  a  direction  to  pay  the  bill 
to  or  to  the  order  of  himself  or  some  other  person. 

85.  (1)  An  indorsement  is  restrictive  which  prohibits  the  Bestrictive 
further  negotiation  of  the  bill  or  which  expresses  that  it  is  a  indorsement, 
mere  authority  to  deal  with  the  bill  as  thereby  directed  and  not 

a  transfer  of  the  ownership  thereof,  as,  for  example,  if  a  bill  be 
indorsed  "Pay  D.  only,"  or  **Pay  D.  for  the  account  of  X.," 
or  *•  Pay  D.  or  order  for  collection." 

(2)  A  restrictive  indorsement  gives  the  indorsee  the  right  to 
receive  payment  of  the  bill  and  to  sue  any  party  thereto  tluit  his 
indorser  could  have  sued,  but  gives  him  no  power  to  transfer  his 
rights  as  indorsee  unless  it  expressly  authorize  him  to  do  so. 

(3)  Where  a  restrictive  indorsement  authorizes  further  transfer, 
all  subsequent  indorsees  take  the  bill  with  the  same  rights  ana 
subject  to  the  same  liabilities  as  the  first  indorsee  under  the 
restrictive  indorsement 

86.  (1)  Where  a  bill  is  negotiable  in  its  origin  it  continues  to  Negotiation 
be  negotiable  until  it  has  been  (a)  restrictively  indorsed  or  of  overdue 
(b)  discharged  by  payment  or  otherwise.  dishonoured 

(2)  Where  an  overdue  bill    is  nejRotiatod,   it  can  only  be  ^^^ 
negotiated  subject  to  any  defect  of  titie  affecting  it  at  its 
maturity,  and  thenceforward  no  person  who  takes  it  can  acquire 

or  fl;ive  a  better  title  than  that  which  the  person  from  whom  he 
took  it  had. 

(3)  A  bill  payable  on  demand  is  deemed  to  be  overdue  within 
the  meaning  and  for  the  purposes  of  this  section,  when  it  appears 
on  the  face  of  it  to  have  been  in  circulation  for  an  unreasonable 
length  of  time.  What  is  an  unreasonable  length  of  time  for  this 
purpose  is  a  question  of  fact. 

(4)  Except  where  an  indorsement  bears  date  after  the  maturity 
of  the  bill,  every  negotiation  is  primi  facie  deemed  to  have  been 
effected  before  the  bill  was  overdue. 


510  Ajypendijc  IL 

45  k  46  Vict.       (^)  ^^^^ ^  &  ^^  which  Ib  not  overdue  has  been  dlBhonoTiTed 
o.  61.         A^y  person  who  takes  it  with  notice  of  the  dishonour  takes  it 

subject  to  any  defect  of  title  attaching  thereto  at  the  time  of 

dishonour,  but  nothing  in  this  sub-section  shall  affect  the  rights 
of  a  holder  in  due  course. 

Negotiation  87.  Where  a  bill  is  negotiated  back  to  the  drawer,  or  to  a 
of  bill  to  party  prior  indorser  or  to  the  acceptor,  such  party  may,  subject  to  the 
"J^ready  liable  provisions  of  this  act,  re-issue  and  further  negotiate  tiie  biD, 
thereon.  \y^^  \^q  ^  j^q^  entitled  to  enforce  payment  of  the  oUl  against  any 

intervening  party  to  whom  he  was  previously  liable. 
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Rights  of  the      88.  The  rights  and  powers  of  the  holder  of  a  bill  are 
holder.  follows : — 

He  may  sue  on  the  bill  in  his  own  name  : 
Where  he  is  a  holder  in  due  course,  he  holds  the  bill  free 
from  any  defect  of  title  of  prior  parties,  as  well  as  from  mere 
personal  defences  available  to  prior  parties  among  them- 
selves, and  may  enforce  payment  against  all  parties  liable 
on  the  bill : 
(3)  Where  his  title  is  defective  (a)  if  he  negotiates  the  bill  to 
a  holder  in  due  course,  that  holder  obtains  a  good  and  com- 
plete title  to  the  bill,  and  (b)  if  he  obtains  payment  of  the 
Dill  the  person  who  pays  him  in  due  course  gets  a  valid 
discharge  for  the  bill. 


6rcti€raZ  Ihities  of  the  Holder, 

When  pre-  89.  (1)  Where  a  bill  is  payable  after  sight,  presentment  for 

sentment  for   acceptance  is  necessary  in  order  to  fix  the  maturity  of  the  in- 

acceptance  is  strument. 

necessary.  (2)  Where  a  bill  expressly  stipulates  that  it  shall  be  presented 

for  acceptance,  or  where  a  bill  is  drawn  payable  elsewhere  than 
at  the  residence  or  place  of  business  of  the  drawee  it  must  be 
presented  for  acceptance  before  it  can  be  presented  for  payment. 

(3)  In  no  other  case  is  presentment  for  acceptance  necessary 
in  order  to  render  liable  any  party  to  the  bill. 

(4)  Where  the  holder  of  a  bill,  drawn  payable  elsewhere  than 
at  the  place  of  business  or  residence  of  the  drawee,  has  not  time, 
with  the  exercise  of  reasonable  diligence,  to  present  the  bill  for 
acceptance  before  presenting  it  for  payment  on  the  day  that  it 
falls  due,  the  delay  caused  by  presenting  the  bill  for  aoceptanoe 
before  presenting  it  for  payment  is  excused,  and  does  not 
discharge  the  drawer  and  indorsers. 

Time  for  pre-      40.  (1)  Subject  to  the  provisions  of  this  act,  when  a  bill 
senting  bill      payable  after  sight  is  negotiated,  the  holder  must  either  present 
payable  after  it  for  acceptance  or  negotiate  it  within  a  reasonable  time, 
sight,  (2)  If  he  do  not  do  so,  the  drawer  and  all  indorsers  prior  to 

that  holder  are  discharged. 
(3)  In  determining  what  is  a  reasonable  time  within  the 

meaning  of  this  section,  regard  shall  be  had  to  the  nature  of  the 
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bill,  the  usage  of  trade  mth  respect  to  similar  bills,  and  the  45  k  46  Vict, 
facts  of  the  particular  case.  c.  61. 

41.  (1)  A  bill  is  duly  presented  for  acceptance  which  is  pre-  Rales  as  to 
sented  in  accordance  with  the  following  rules  :  presentment 

(a)  The  presentment  must  be  made  by  or  on  behalf  of  the  for  acoept- 
holder  to  the  drawee  or  to  some  person  authorized  to  accept  »°ce,  and  ex- 
or  refuse  acceptance  on  his  behalf  at  a  reasonable  hour  on  a  ^^^^  ^^  ^nt^' 
business  day  and  before  the  bill  is  overdue  :  presen  me    . 

(b)  Where  a  bill  is  addressed  to  two  or  more  drawees,  who  are 
not  partners,  presentment  must  be  made  to  them  all,  unless 
one  has  authority  to  accept  for  all,  then  presentment  may 
be  made  to  him  only  : 

(c)  Where  the  drawee  is  dead  presentment  may  be  made  to  his 
personal  representative : 

(d)  Where  the  drawee  is  bankrupt,  presentment  may  be  made 
to  him  or  to  his  trustee  : 

(e)  Where  authorized  by  agreement  or  usage,  a  presentment 
through  the  post  office  is  sufficient. 

(2)  Presentment  in  accordance  with  these  rules  is  excused, 
and  a  bill  may  be  treated  as  dishonoured  by  non-acceptance — 

(a)  Where  the  drawee  is  dead  or  bankrupt,  or  is  a  fictitious 
person  or  a  person  not  having  capacity  to  contract  by  bill : 

(b)  Where,  after  the  exercise  of  reasonable  diligence,  such 
presentment  cannot  be  effected  : 

(c)  Where  although  the  presentment  has  been  irregular, 
acceptance  has  been  refused  on  some  other  ground. 

(3)  The  fact  that  the  holder  has  reason  to  believe  that  the 
bill,  on  presentment,  will  be  dishonoured  does  not  excuse 
presentment. 

43.  (1)  When  a  bill  is  duly  presented  for  acceptance  and  is  Non-accept- 
not  accepted  within  the  customary  time,  the  person  presenting  ance. 
it  must  treat  it  as  dishonoured  by  non-acceptance.     If  he  do 
not,  the  holder  shall  lose  his  right  of  recourse  against  the  drawer 
and  indorsers. 

43.  (1)  A  bill  is  dishonoured  by  non-aoceptanoe —  Dishonour  by 

(a)  when  it  is  duly  presented  for  acceptance,  and  such  an  non-accept- 
acceptance  as  is  prescribed  by  this  act  is  refused  or  cannot  Ai^ce  and  its 
be  obtained  ;  or  consequences. 

(b)  when  presentment  for  acceptance  is  excused  and  the  bill 
is  not  accepted. 

(2)  Subject  to  the  provisions  of  this  act  when  a  bill  is  dis- 
honoured by  non-acceptance,  an  immediate  ri^htof  recourse 
against  the  drawer  and  indorsers  accrues  to  the  holder,  and 
no  presentment  for  payment  is  necessary. 

44.  (1)  The  holder  of  a  bill  may  refuse  to  take  a  qualified  Duties  as  to 
acceptance,  and  if  he  does  not  obtain  an  unqualified  acceptance  qualified 
may  treat  the  bill  as  dishonoured  by  non-acceptance.  acceptances. 

(2)  Where  a  qualified  acceptance  is  taken,  and  the  drawer  or 
an  indorser  has  not  expressly  or  impliedly  authorized  the  holder 
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45  &  46  Vict,   to  take  a  qualified  acceptance,  or  does  not  siibeeqaently  assent 
c  61.         thereto,  such  drawer  or  indorser  is  discharged  from  his  liability 

on  the  bill. 

The  proTisions  of  this  sub-section  do  not  apply  to  a  partial 
acceptance,  whereof  due  notice  has  been  given.  Where  a 
foreign  bill  has  been  accepted  as  to  part,  it  must  be  protested  as 
to  the  balance. 

(3)  When  the  drawer  or  indorser  of  a  bill  receives  notice  of  a 
qualified  acceptance,  and  does  not  within  a  reasonable  time 
express  his  dissent  to  the  holder,  he  shall  be  deemed  to  haya 
assented  thereto. 

Bules  as  to  45.  Subject  to  the  provisions  of  this  act  a  bill  must  be  duly 

presentment    presented  for  payment.    If  it  be  not  so  presented  the  drawer 
for  payment     and  indorsers  shall  be  discharged, 

A  bill  is  duly  presented  for  payment  which  is  presented  in 

cordance  with  the  following  rules  : — 

(1)  Where  the  bill  is  not  payable  on  demand,  presentment 

must  be  made  on  the  day  it  falls  due. 
2)  Where  the  bUl  is  payable  on  demand,  then,  subject  to  the 
provisions  of  this  act,  presentment  must  be  made  within  a 
reasonable  time  after  its  issue  in  order  to  render  the  drawer 
liable,  and  within  a  reasonable  time  after  its  indorsement, 
in  order  to  render  the  indorser  liable. 
In  determining  what  is  a  reasonable  time,  regard  shall  be  had 
to  the  nature  of  the  bill,  the  usage  of  trade  with  regard  to 
similar  bills,  and  the  facts  of  the  particular  case. 

(3)  Presentment  must  be  made  by  the  holder  or  by  some 
person  authorized  to  receive  payment  on  his  behalf  at  a 
reasonable  hour  on  a  business  day,  at  the  proper  place  as 
hereinafter  defined,  either  to  the  person  designated  by  the 
bUl  as  payer,  or  to  some  person  authorized  to  pay  or  refuse 
payment  on  his  behalf  if  with  the  exercise  of  reasonable 
diligence  such  person  can  there  be  found. 

(4)  A  bill  is  presented  at  the  proper  place  : — 

(a)  Where  a  place  of  payment  is  specified  in  the  bill  and 
the  bill  is  there  presented. 

(b)  Where  no  place  of  payment  is  specified,  but  the  address 
of  the  drawee  or  acceptor  is  given  in  the  bill,  and  the  bill 
is  there  presented. 

(c)  Where  no  place  of  payment  is  specified  and  no  address 
given,  sni  the  bill  is  presented  at  the  drawee's  or 
accepter*^  place  of  business  if  known,  and  if  not,  at  his 
ordinal y  residence  if  known. 

(d)  In  any  other  case  if  presented  to  the  drawee  or  acceptor 
wherever  he  can  be  found,  or  if  presented  at  his  last 
known  place  of  business  or  residence. 

(5)  Where  a  bill  is  presented  at  the  proper  place,  and  after  the 
exercise  of  reasonable  diligence  no  person  authorized  to 
pay  or  refuse  payment  can  be  found  there,  no  further  pre- 
sentment to  the  drawee  or  acceptor  is  required. 

(6)  Where  a  bill  is  drawn  upon,  or  accepted  by  two  or  more 
persons  who  are  not  partners,  and  no  place  of  payment 
is  specified,  presentment  must  be  made  to  them  all. 
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(7)  Where  the  drawee  or  acceptor  of  a  bill  is  dead,  and  no  45  &  46  Vict, 
place  of  payment  ia  spocified,  presentment  must  be  made  to         c.  61. 

a  personal  representative,  if  such  there  be,  and  with  the  

exercise  of  reasonable  diligence  he  can  be  found. 

(8)  Where  authorized  by  agreement  or  usage  a  presentment 
through  the  post  office  is  sufficient. 

46.  (1)  Delay  in  making  presentment  for  payment  is  excused  Excuses  for    * 
when  the  delay  is  caused  by  circumstances  beyond  the  control  of  delay  or  non- 
the  holder,  and  not  imputable  to  his  default,  misconduct,  or  presentment 
negligence.     When  the  cause  of  delay  ceases  to  operate  present-  for  payment, 
ment  must  be  made  with  reasonable  diligence. 

(2)  Presentment  for  payment  is  dispensed  with, — 

(a)  Where,  after  the  exercise  of  reasonable  diligence  pre- 
sentment, as  required  by  this  act,  cannot  be  effected. 

The  fact  that  the  holder  has  reason  to  believe  that  the 
bill  will,  on  presentment,  be  dishonoured,  does  not  dis- 
pense with  the  necessity  for  presentment. 

(b)  Where  the  drawee  is  a  fictitious  person. 

(c)  As  regards  the  drawer  where  the  drawee  or  acceptor  is 
not  bound,  as  between  himself  and  the  drawer  to  accept 
or  pay  the  bill,  and  the  drawer  has  no  reason  to  believe 
that  the  bill  would  be  paid  if  presented. 

(d)  As  regards  an  indorser,  where  the  bill  was  accepted  or 
made  for  the  accommodation  of  that  indorser,  and  he  has 
no  reason  to  expect  that  the  bill  would  be  paid  if 
presented. 

(e)  By  waiver  of  presentment,  express  or  implied. 

47.  (1)  A  bill  is  dishonoured  by  non-payment  (a)  when  it  is  Dishonour  by 
duly  presented  for  payment  and  payment  is  refused  or  cannot  non-payment, 
be  obtained,  or  (b)  when  presentment  is  excused  and  the  bill  is 

overdue  and  unpaid. 

(2)  Subject  to  the  provisions  of  this  act,  when  a  bill  is  dis- 
honoured by  non-payment,  an  immediate  right  of  recourse 
against  the  drawer  and  indorsers  accrues  to  the  holder. 

48.  Subject  to  the  provisions  of  this  act,    when  a  bill  has  Notic3  of  dis- 
been  dishonoured  by  non-acceptance  or  by  non-payment,  notice  honour  and 
of  dishonour  must  be  given  to  the  drawer  and  each  indorser,  and  effect  of  non- 
any  drawer  or  indorser  to  whom  such  notice  is  not  given  is  dis-  notice, 
charged  ;  provided  that — 

(1;  Where  a  bill  is  dishonoured  by  non-acceptance,  and  notice 
of  dishonour  is  not  given,  the  rights  of  a  holder  in  due  course 
subsequent  to  the  omission,  shall  not  be  prejudiced  by  the 
omission. 

(2)  Where  a  bill  is  dishonoured  by  non-acceptanc3  and  due 
notice  of  dishonour  is  given,  it  shall  not  be  necessary  to  give 
notice  of  a  subsequent  dishonour  by  non-payment  unless  the 
bill  shall  in  the  meantime  have  been  accepted. 

49.  Notice  of  dishonour  in  order  to  be  valid  and  effectual  Rules  as  to 

must  be  given  in  accordance  with  the  following  rules  : —  notice  of 

dishonour* 
B.B.E.  L  L 


■^ 
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45  k  46  Vict.       (X)  '^®  notice  must  be  given  by  or  on  behalf  of  the  holder, 
c.  61.  or  by  or  on  behalf  of  an  indorser  who,  at  the  time  of  giving 
it,  is  himself  liable  on  the  bill. 

(2)  Notice  of  dishonour  may  be  given  by  an  agent  either  in 
his  own  name,  or  in  the  name  of  any  party  entitled  to  give 
notice  whether  that  party  be  his  principal  or  not^ 

(3)  Where  the  notice  is  given  by  or  on  behalf  of  the  holder, 
it  enures  for  the  benefit  of  all  subsequent  holders  and  all 
prior  indoraers  who  have  a  right  of  recourse  against  the 
party  to  whom  it  is  given. 

(4)  Where  notice  is  given  by  or  on  behalf  of  an  indorser 
entitled  to  give  notice  as  hereinbefore  provided,  it  enures 
for  the  benefit  of  the  holder  and  all  indorsers  subsequent  to 
the  party  to  whom  notice  is  given. 

(5)  The  notice  may  be  given  in  writing  or  by  personal  com- 
munication, and  may  be  given  in  any  terms  which  suffi- 
ciently identify  the  bill,  and  intimate  that  the  bill  has  been 
dishonoured  by  non-acceptance  or  non-payment. 

(6)  The  return  of  a  dishonoured  bill  to  the  drawer  or  an  in- 
dorser is,  in  point  of  form,  deemed  a  sufficient  notice  of 
dishonour. 

(7)  A  written  notice  need  not  be  signed,  and  an  insufficient 
written  notice  may  be  supplemented  and  validated  by  verbal 
communication.  A  misdescription  of  the  bill  shall  not 
vitiate  the  notice  unless  the  party  to  whom  the  notice  is 
given  is  in  fact  misled  thereby. 

(8)  Where  notice  of  dishonour  is  required  to  be  given  to  any 
person,  it  may  be  given  either  to  the  party  himself,  or  to 
his  agent  in  that  behalf. 

(9)  Where  the  drawer  or  indorser  is  dead,  and  the  party  giving 
notice  knows  it,  the  notice  must  be  given  to  a  personal 
representative  if  such  there  be,  and  with  the  exercise  of 
reasonable  diligence  he  can  be  found. 

(10)  Where  the  drawer  or  indorser  is  bankrupt,  notice  may  be 
given  either  to  the  party  himself  or  to  the  trustee. 

(11)  Where  there  are  two  or  more  drawers  or  indorsers  who 
are  not  partners,  notice  must  be  given  to  each  of  them, 
unless  one  of  them  has  authority  to  receive  such  notice  for 
the  others. 

(12)  The  notice  may  be  given  as  soon  as  the  bill  is  dishonoured 
and  must  be  given  within  a  reasonable  time  thereafter. 

In  the  absence  of  special  circumstances  notice  is  not  deemed 
to  have  been  given  within  a  reasonable  time,  unless — 

(a)  Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  the  same  place,  the  notice  is  given  or  sent 
oS  in  time  to  reach  the  latter  on  the  day  after  the  dis- 
honour of  the  bill. 

(b)  Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  difi^erent  places,  the  notice  is  sent  ofiT  on 
the  day  after  the  dislionour  of  the  bill,  if  there  be  a  post 
at  a  convenient  hour  on  that  day,  and  if  there  be  no  such 
post  on  that  day  then  by  the  next  post  thereafter. 

(18)  Where  a  bill  when  dishonoured  is  in  the  hands  of  an 
agent,  he  may  either  himself  give  notice  to  the  parties  liable 
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on  the  bill,  or  he  may  give  notice  to  liis  principal.     If  he   45  j:  46  Vict, 
give  notice  to  his  principal,  he  must  do  so  within  the  same         c.  61. 

time  as  if  he  were  the  holder,  and  the  principal  upon  receipt 

of  such  notice  has  himself  the  same  time  for  giving  notice 
as  if  the  agent  had  been  an  independent  holder. 

(14)  Wliere  a  party  to  a  bill  receives  due  notice  of  dishonoiir, 
he  has  after  the  receipt  of  such  notice  the  same  period  of 
time  for  giving  notice  to  antecedent  parties  that  the  holder 
has  after  the  dishonour. 

( 1 5)  Where  a  notice  of  dishonour  is  duly  addressed  and  posted, 
the  sender  is  deemed  to  have  given  due  notice  of  dishonour, 
notwithstanding  any  miscarriage  by  the  post  office. 

60.  (1)  Delay  in  giving  notice  of  dishonour  is  excused  where  Excuses  for 
the  delay  is  caused  by  circumstances  beyond  the  control  of  the  non-notice 
party  giving  notice,  and  not  imputable  to  his  default,  miscon-  and  delay, 
duct,  or  negligence.     When  the  cause  of  delay  ceases  to  operate 
the  notice  must  be  given  with  reasonable  diligence. 

(2)  Notice  of  dishonour  is  dispensed  with — 

(a)  When,  after  the  exercise  of  reasonable  diligence,  notice 
as  required  by  this  act  cannot  be  given  to  or  does  not 
reach  the  drawer  or  indorser  soiight  to  be  charged  : 

(b)  By  waiver  express  or  implied.  Notice  of  dishonour 
may  be  waived  before  the  time  of  giving  notice  has 
arrived,  or  after  the  omission  to  give  due  notice  : 

(c)  As  regards  the  drawer  in  the  following  cases,  namely, 
(1)  where  drawer  and  drawee  are  the  same  person,  (2) 
where  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract,  (3)  wnere  the  drawer  is  the 
person  to  whom  the  bill  is  presented  for  payment,  (4)  where 
the  drawee  or  acceptor  is  as  between  himself  and  the  drawer 
under  no  obligation  to  accept  or  pay  the  bill,  (5)  where 
the  drawer  has  countermanded  payment : 

(d)  As  regards  the  indorser  in  the  following  cases,  namely, 
(1)  where  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract  and  the  indorser  was  aware 
of  the  fact  at  ilie  time  he  indorsed  the  bill,  (2)  where  the 
indorser  is  the  person  to  whom  the  biU  is  presented  for 
payment,  (3)  where  the  bill  was  accepted  or  made  for  his 
accommodation. 

51.  (1)  Where  an  inland  bill  has  been  dishonoured  it  may,  if  Noting  or  pro- 
the  holder  think  fit,  be  noted  for  non-acceptance  or  non-pay-  test  of  bill, 
ment,  as  the  case  may  be  ;  but  it  shall  not  be  necessary  to  note 
or  protest  any  such  bill  in  order  to  preserve  the  recourse  against 
the  drawer  or  indorser. 

(2)  Where  a  foreign  bill,  appearing  on  the  face  of  it  to  be 
such,  has  been  dishonoured  by  non-acceptance  it  must  be  duly 
protested  for  non-acceptance,  and  where  such  a  bill,  which  has 
not  been  previously  dishonoured  by  non-acceptimce,  is  dis- 
honoured by  non-payment  it  must  be  duly  protested  for  non- 
payment. If  it  be  not  so  protested  the  drawer  and  indorsers  are 
discharged.  Where  a  bill  does  not  appear  on  the  face  of  it  to  be 
a  foreign  bill,  protest  thereof  in  case  of  dishonour  is  unnecessary. 

L  L  2 
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45  &  46  Vict  (^)  ^  ^^^  which  has  been  protested  for  non-aoceptance  may 
a  61.         ^  subsequently  protested  for  non-payment. 

! (4)  Subject  to  the  provisions  of  this  act,  when  a  bill  ifl  noted 

or  protested,  it  must  be  noted  on  the  day  of  its  dishonour. 
When  a  bill  has  been  duly  noted,  the  protest  may  be  snbae- 
quently  extended  as  of  the  date  of  the  noting. 

(5)  where  the  acceptor  of  a  bill  becomes  bankrupt  or  insol- 
vent, or  suspends  payment  before  it  matures,  the  holder  may 
cause  the  bill  to  be  protested  for  better  security  against  the 
drawer  and  indorsers. 

(6)  A  bill  must  be  protested  at  the  place  where  it  is  dis- 
honoured :  Provided  that — 

(a)  When  a  bill  is  presented  through  the  post  office,  and 
returned  by  pest  dishonoured,  it  may  be  protested  at  the 
place  to  which  it  is  returned  and  on  the  day  of  its  return 
if  received  during  business  hours,  and  if  not  received 
during  business  hours,  then  not  later  than  the  next  busi- 
ness day : 

(b)  When  a  bill  drawn  payable  at  the  place  of  business  or 
residence  of  some  person  other  than  the  drawee,  has  been 
dishonoured  by  non-acceptance,  it  must  be  protested  for 
non-payment  at  the  place  where  it  is  expressed  to  be  pay- 
able, and  no  further  presentment  for  payment  to,  or  demand 
on,  the  drawee  is  necessary. 

(7)  A  protest  must  contain  a  copy  of  the  bill,  and  must  be 
signed  by  the  notary  making  it,  and  must  specify — 

(a)  The  person  at  whose  request  the  bill  is  protested  : 

(b)  The  place  and  date  of  protest,  the  cause  or  reason  for 
protestmg  the  bill,  the  demand  made,  and  the  answer  given, 
if  any,  or  the  fact  that  the  drawee  or  acceptor  coidd  not  be 
found. 

(8)  Where  a  bill  is  lost  or  destroyed,  or  is  wrongly  detained 
from  the  person  entitled  to  hold  it,  protest  may  be  made  on  a 
copy  or  written  particulars  thereof. 

(9)  Protest  is  dispensed  with  by  any  circumstance  which 
would  dispense  with  notice  of  dishonour.  Delay  in  noting  or 
protesting  is  excused  when  the  delay  is  caused  by  circumstances 
beyond  uie  control  of  the  holder,  and  not  imputable  to  his 
default,  misconduct,  or  negligence.  When  the  cause  of  delay 
ceases  to  operate  the  biU  must  be  noted  or  protested  wi^ 
reasonable  diligence. 

Duties  of  ^^'  (^)  When  a  bill  is  accepted  generally  presentment  for 

holder  as  re-    payment  is  not  necessary  in  order  to  render  the  acceptor  liable. 

gards  drawee       (2)  When  by  the  terms  of  a  qualified  acceptance  pi*esentment 

or  acceptor,      for  payment  is  required,  the  acceptor,  in  the  absence  of  an 

express  stipulation  to  that  effect,  is  not    discharged  by  the 

omission  to  present  the  bill  for  paymt^nt  on  the  day  that  it 

matures. 

(3)  In  order  to  render  the  acceptor  of  a  bill  liable  it  is  not 
necessary  to  protest  it,  or  that  notice  of  dishonour  should  be 
given  to  him. 

(4)  Where  the  holder  of  a  biU  presents  it  for  payment,  he 
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shall  exliibit  the  bill  to  the  person  from  whom  he  demands  pay-  45  k  46  Vict, 
ment,  and  when  a  bill  is  paid  the  holder  shall  forthwith  deliver        c.  61. 
it  up  to  the  party  paying  it. 


Liabilities  of  Parties, 

63.  (1)  A  bill,  of  itself,  does  not  operate  as  an  assignment  of  Funds  in 
funds  in  the  hands  of  the  drawee  available  for  the  payment  hands  of 
thereof,  and  the  drawee  of  a  bill  who  does  not  accept  as  required  drawee, 
by  tills  act  is  not  liable  on  the  instrument.     This  sub-section 

shall  not  extend  to  Scotland. 

(2^  In  Scotland,  where  the  drawee  of  a  bill  has  in  his  hands 
funds  available  for  the  payment  thereof,  the  bill  operates  as 
an  assignment  of  the  sum  for  which  it  is  drawn  in  favour  of  the 
holder,  from  the  time  when  the  bill  is  presented  to  the  drawee. 

64.  The  acceptor  of  a  bill,  by  accepting  it —  Liability  of 

(1)  Engages  that  he  will  pay  it  according  to  the  tenor  of  his  acceptor, 
acceptance  : 

(2)  Is  precluded  from  denying  to  a  holder  in  due  course  : 

(a)  The  existence  of  the  drawer,  the  genuineness  of  his 
signature,  and  his  capacity  and  authority  to  draw  the 
bUl; 

(b)  In  the  case  of  a  bill  payable  to  drawer's  order,  the 
then  capacity  of  the  drawer  to  indorse,  but  not  the 
genuineness  or  validity  of  his  indorsement ; 

(c)  In  the  case  of  a  bill  payable  to  the  order  of  a  third 
person,  the  existence  of  the  payee  and  his  then  capacity 
to  indorse,  but  not  the  genuineness  or  validity  of  his 
indorsement. 

66.  (1)  The  drawer  of  a  bill  by  drawing  it —  Liability  of 

(a)  Engages  that  on  due  presentment  it  shall  be  accepted  and  drawer  or 
paid  according  to  its  tenor,  and  that  if  it  be  dishonoured  he  iudorser. 
will  compensate  the  holder  or  any  indorser  who  is  com- 
pelled to  pay  it,  provided  that  the  requisite  proceedings  on 
dishonour  be  duly  taken  ; 

(b)  Is  precluded  from  denying  to  a  holder  in  due  course  the 
existence  of  the  payee  and  his  then  capacity  to  indorse. 

(2J  The  indorser  of  a  bill  by  indorsing  it — 

(a)  Engages  that  on  due  presentment  it  shall  be  accepted  and 
paid  according  to  its  tenor,  and  that  if  it  be  dishonoured  he 
will  compensate  the  holder  or  a  subsequent  indorser  who  is 
compelled  to  pay  it,  provided  that  the  requisite  proceedings 
on  dishonour  be  duly  taken  ; 

(b)  Is  precluded  from  denying  to  a  holder  in  due  course  the 
genuineness  and  regularity  in  all  respects  of  the  drawer's 
si|;nature  and  all  previous  indorsements  ; 

(c)  Is  precluded  from  denying  to  his  immediate  or  a  subse- 
quent indorsee  that  the  bill  was  at  the  time  of  his  indorse- 
ment a  valid  and  subsisting  bill,  and  that  he  had  then  a 
good  title  thereto. 
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43  k,  i^  Vict.       ^^*  Where  a  person  signa  a  bill  otherwise  than  as  drawer  or 
c.  61.         acceptor,  he  thereby  incurs  the  liabilities  of  an  indorser  to  a 
holder  in  due  course. 

Stranger  sign* 

ing  bill  liable  67.  Where  a  bill  is  dishonoured,  the  measure  of  damages, 
as  indorser.  which  shall  be  deemed  to  be  liquidated  damages,  shall  be  as 
Measure  of       follows  :— 

damages  (^)  ^®  holder  may  recover  from  any  party  liable  on  the  bill, 

against  parties  ^^<1  ^^^^  drawer  who  has  been  compelled  to  pay  the  bill  may 

todidbonoured  recover  from  the  acceptor,  and  an  indorser  who  has  been 

bill.  compelled  to  pay  the  bill  may  recover  from  the  acceptor  or 

from  the  drawer,  or  from  a  prior  indorser — 
(a^  The  amount  of  the  bill : 

(b)  Interest  thereon  from  the  time  of  presentment  for 
payment  if  the  bill  is  payable  on  demand,  and  from 
the  maturity  of  the  bill  in  any  other  case  : 

(c)  The  expenses  of  noting,  or,  when  protest  is  necessary, 
and  the  protest  has  been  extended,  the  expenses  of 
protest. 

(2)  In  the  ca^e  of  a  bill  which  has  been  dishonoured  abroad, 
in  lieu  of  the  above  damages,  the  holder  may  recover  from 
the  drawer  or  an  indorser,  and  the  drawer  or  an  indorser 
who  has  been  compelled  to  pay  the  bill  may  recover  from 
any  party  liable  to  him,  the  amount  of  the  re-exchange 
with  interest  thereon  until  the  time  of  payment. 

(3)  Where  by  this  act  interest  may  be  recovered  as  damages, 
such  interest  may,  if  justice  require  it,  be  withheld  wholly 
or  in  part,  and  where  a  bill  is  expressed  to  be  payable  with 
interest  at  a  given  rate,  interest  as  damages  may  or  may 
not  be  given  at  the  same  rate  as  interest  proper. 

Iransfcror  by  68.  (1)  Where  the  holder  of  a  bill  payable  to  bearer  negotiates 
delivery  and  it  by  delivery  without  indorsing  it,  he  is  called  a  *'  transfei-or 
transferee.        by  delivery." 

^2)  A  transferor  by  delivery  is  not  liable  on  the  instrument. 
(3)  A  transferor  by  delivery  who  negotiates  a  bill  thereby 
warrants  to  his  immediate  transferee  being  a  holder  for  value 
that  the  bill  is  what  it  purports  to  be,  that  he  has  a  right  to 
transfer  it,  and  that  at  the  time  of  transfer  he  is  not  aware  of 
any  fact  which  renders  it  valueless. 

Discharge  of  BUI. 

Payment  in  59.  (1)  A  bill  is  discharged  by  payment  in  due  course  by  or 
due  course,       on  behalf  of  the  drawee  or  acceptor. 

''  Payment  in  due  course  "  means  payment  made  at  or  after 
the  maturity  of  the  bill  to  the  holder  thereof  in  good  faith  and 
without  notice  that  his  title  to  the  bill  is  defective. 

(2^  Subject  to  the  provisions  hereinafter  contained,  when  a 

bill  IS  paid  by  the  drawer  or  an  indorser  it  is  not  discharged  ; 

but 

(a)  Where  a  bill  payable  to,  or  to  the  order  of,  a  third  party 

is  paid  by  the  di^wer,  the  drawer  may  enforce  payment 

thereof  against  the  acceptor,  but  may  not  re-issue  Uie  bill. 


Statutes.  519 

(b)  Where  a  bill  is  paid  by  an  iudorser,  or  where  a  bill  pay-  ^5  ^  45  yj^j^ ^ 
able  to  drawer's  order  is  paid  by  the  drawer,  the  party        ^^  qi^ 

paying  it  is  remitted  to  his  former  rights  as  regards  the 

acceptor  or  antecedent  parties,  and  he  may,  if  he  thinks  fit, 
strike  out  his  own  and  subsequent  indorsements,  and  a^ain 
negotiate  the  bill. 

(3)  Where  an  accommodation  bill  is  paid  m  due  course  by  the 
party  accommodated  the  bill  is  discharged. 

60.  When  a  bill  payable  to  order  on  demand  is  drawn  on  a  Banker  pay- 
banker,  and  the  banker  on  whom  it  is  drawn  pays  the  bill  in  ing  demand 
good  faith  and  in  the  ordinary  course  of  business,  it  is  not  in-  draft  whereon 
cumbent  on  the  banker  to  show  that  the  indorsement  of  the  indorsement 
payee  or  any  subsequent  indorsement  was  made  by  or  under  is  forged, 
the  authority  of  the  person  whose  indorsement  it  purports  to 

be,  and  the  banker  is  deemed  to  have  paid  the  bill  in  due 
course,  although  such  indorsement  has  been  forged  or  made 
without  authority. 

61.  When  the  acceptor  of  a  bill  is  or  becomes  the  holder  of  it  Acceptor  the 

at  or  after  its  maturity,  in  his  own  right,  the  bill  is  discharged,    holder  at 

maturity. 

62.  (1)  When  the  holder  of  a  bill  at  or  after  its  maturity  Express 
absolutely  and  unconditionally  renounces  his  rights  against  the  waiver, 
acceptor  the  bill  is  discharged. 

The  renimciation  must  be  in  writing,  unless  the  bill  is  de- 
livered up  to  the  acceptor. 

(2)  The  liabilities  of  any  party  to  a  bill  may  in  like  manner 
be  renounced  by  the  holder  before,  at,  or  after  its  maturity  ; 
but  nothing  in  tills  section  shall  affect  the  rights  of  a  holder  in 
due  course  without  notice  of  the  renunciation. 

63.  (1)  Where  a  bill  is  intentionally  cancelled  by  the  holder  Cancellation, 
or  his  agent,  and  the  cancellation  is  apparent  thereon,  the  bill 

is  discharged. 

(2)  In  like  manner  any  party  liable  on  a  bill  may  be  dis- 
charged by  the  intentional  cancellation  of  his  signature  by  the 
holder  or  his  agent.  In  such  case  any  indorser  who  would  have 
had  a  right  of  recourse  against  the  party  whose  signature  is 
cancelled,  is  also  discharged. 

(3)  A  cancellation  made  unintentionally,  or  under  a  mistake, 
or  without  Uie  authority  of  the  holder  is  inoperative  ;  but  where 
a  bill  or  any  signature  thereon  appears  to  have  been  cancelled 
the  burden  of  proof  lies  on  the  party  who  alleges  that  the 
cancellation  was  made  unintentionally,  or  under  a  mistake^  or 
without  authority. 

64.  (1)  Where  a  bill    or   acceptance  is  materially  altered  Alteration  of 
without  the  assent  of  all  parties  liable  on  the  bill,  the  bill  is  bill, 
avoided  except  as  against  a  party  who  has    himself    made, 
authorized,   or    assented    to  the  alteration,   and   subsequent 
indorsers. 

Provided  that, 

Where  a  bill  has  been  materially  altered^  but  the  alteration  is 
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not  apparent,  and  the  bill  is  in  the  hands  of  a  holder  in  dne 

course,  such  holder  may  avail  himself  of  the  bill  as  if  it  had 

not  been  altered,  and  may  enforce  payment  of  it  according 

to  its  original  tenor. 

(2)  In    particular    the    following    alterations    are    material, 

namely,  any  alteration  of  the  date,  the  sum  payable,  the  time 

of  payment,  the  place  of  payment,  and,  where  a  bill  has  been 

accepted  generally,  the  addition  of  a  place  of  payment  without 

the  acceptor's  assent. 


Acceptance  and  Paymejitfor  Honour, 

Acceptance  66.  (1)  Where  a  bill  of  exchange  has  been  protested  for 

for  honour  dishonour  by  non-acceptance,  or  protested  for  better  security, 
supra  protest,  and  is  not  overdue,  any  person,  not  being  a  party  already  liable 
thereon,  may,  with  the  consent  of  the  holder,  intervene  and 
accept  the  bill  supra  protest,  for  the  honoiur  of  any  party  liable 
thereon,  or  for  the  honour  of  the  person  for  whose  account  the 
bill  is  drawn. 

(2)  A  bill  may  be  accepted  for  honour  for  part  only  of  the 
sum  for  which  it  is  drawn. 

(3)  An  acceptance  for  honour  supra  protest  in  order  to  be 
valid  must — 

(a)  be  written  on  the  bill,  and  indicate  that  it  is  an  acceptance 

for  honour : 
^b)  be  signed  by  the  acceptor  for  honour. 

(4)  Where  an  acceptance  for  honour  does  not  expressly  state 
for  whose  honour  it  is  made,  it  is  deemed  to  be  an  acceptance 
for  the  honour  of  the  drawer. 

(5)  Where  a  bill  payable  after  sight  is  accepted  for  honour,  its 
maturity  is  calculated  from  the  date  of  the  noting  for  non- 
acceptance,  and  not  from  the  date  of  the  acceptance  for  honour. 


Liability  of 
acceptor  for 
hpnoor. 


66.  (1)  The  acceptor  for  honour  of  a  biU  by  accepting  it 
engages  that  he  will,  on  due  presentment,  pay  the  bill  according 
to  the  tenor  of  his  acceptance,  if  it  is  not  paid  by  the  drawee, 
provided  it  has  been  duly  presented  for  payment,  and  protested 
for  non-payment,  and  that  he  receives  notice  of  these  facts. 

(2)  The  acceptor  for  honour  is  liable  to  the  holder  and  to  all 
parties  to  the  bill  subsequent  to  the  party  for  whose  honour  he 
has  accepted. 

Piesentment  67.  (1)  Where  a  dishonoured  bill  has  been  accepted  for 
to  acceptor  for  honour  supra  protest,  or  contains  a  reference  in  case  of  need,  it 
honour.  must  be  prot^ted  for  non-payment  before  it  is  presented  for 

pavment  to  the  acceptor  for  honour,  or  referee  in  case  of  need. 

(2)  Where  the  address  of  the  acceptor  for  honour  is  in  the 
same  place  where  the  bill  is  protested  for  non-payment,  the  bill 
must  be  presented  to  him  not  later  than  the  day  following  its 
maturity  ;  and  where  the  address  of  the  acceptor  for  honour  is 
in  some  place  other  than  the  place  where  it  was  protested  for 
non-payment,  the  bill  must  be  forwarded  not  later  than  the  day 
following  its  maturity  for  presentment  to  him. 
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(3)  Delay  in  presentment  or  non-presentment  is  excused  by  46  &  46  Vict, 
any  circumstance  which  lyould  excuse  delay  in  presentment  for        c,6l, 
payment  or  non-presentment  for  payment. 

(4)  When  a  bill  of  exchaTige  is  dishonoured  by  the  acceptor 
for  honoiir  it  must  be  protested  for  non-payment  by  him. 

68.  (1)  Where  a  bill  has  been  protested  for  non-payment,  any  Payment  for 
person  may  intervene  and  pay  it  supra  protest  for  the  honour  of  honour  sapra 
any  party  liable  thereon,  or  for  the  honour  of  the  person  for  protest, 
whose  account  the  bill  is  drawn. 

(2)  Where  two  or  more  persons  offer  to  pay  a  bill  for  the 
honour  of  different  parties,  the  person  whose  payment  will  dis- 
charge most  parties  to  the  bill  shall  have  the  preference. 

(3)  Payment  for  honour  supra  protest,  in  order  to  operate  as 
such  and  not  as  a  mere  voluntJEiry  payment,  must  be  attested  by 
a  notarial  act  of  honour  wliich  may  be  appended  to  the  protest 
or  form  an  extension  of  it. 

(4)  The  notarial  act  of  honour  must  be  founded  on  a  declara- 
tion made  by  the  payer  for  honour,  or  his  agent  in  that  behalf, 
declaring  his  intention  to  pay  the  bill  for  honour,  and  for  whose 
honour  he  pays. 

(5)  Where  a  bill  has  been  paid  for  honoiir,  all  parties  subse- 
quent to  the  party  for  whose  honour  it  is  paid  are  discharged,  but 
the  payer  for  honour  is  subrogated  for,  and  succeeds  to  both  the 
rights  and  duties  of,  the  holder  as  regards  the  party  for  whose 
honour  he  pays,  and  all  parties  liable  to  that  party. 

(6)  The  payer  for  honour  on  paying  to  the  holder  the  amount 
of  the  bill  and  the  notarial  expenses  incidental  to  its  dishonour 
is  entitled  to  receive  both  the  bill  itself  and  the  protest.  If  the 
holder  do  not  on  demand  deliver  them  up  he  shall  be  liable  to 
the  payer  for  honour  in  damages. 

(7)  Where  the  holder  of  a  bill  refuses  to  receive  payment 
supra  protest  he  shall  lose  his  right  of  recourse  against  any  party 
who  would  have  been  discharged  by  such  payment. 


Lost  Instruments, 

69.  Where  a  bill  has  been  lost  before  it  is  overdue,  the  person  Holder's  right 
who  was  the  holder  of  it  may  apply  to  the  drawer  to  nve  him  to  duplicate  of 
another  bill  of  the  same  tenor,  giving  security  to  the  drawer  if  lost  bill, 
required  to  indemnify  him  against  all  persons  whatever  in  case 

the  bill  alleged  to  have  been  lost  shall  be  found  again. 

If  the  drawer  on  request  as  aforesaid  refuses  to  give  such 
duplicate  bill,  he  may  be  compelled  to  do  so. 

70.  In  any  action  or  proceeding  upon  a  bill,  the  court  or  a  Action  on  lost 
judge  may  order  that  the  loss  of  the  instrument  shall  not  be  set  bill, 

up,  provided  an  indemnity  be  given  to  the  satisfaction  of  the 
court  or  judge  against  the  claims  of  any  other  person  upon  the 
instrument  in  question. 
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not  apparent,  and  the  bill  is  in  the  hands  of  a  holder  in  due 

course,  such  holder  may  avail  himself  of  the  bill  as  if  it  had 

not  been  altered,  and  may  enforce  payment  of  it  according 

to  its  original  tenor. 

(2)  In    particular    the    following    alterations    are    material, 

namely,  any  alteration  of  the  date,  the  sum  payable,  the  time 

of  payment,  the  place  of  payment,  and,  where  a  bill  has  been 

accepted  generally,  the  addition  of  a  place  of  payment  without 

the  acceptor's  assent. 


Acceptance  mvi  Payment  for  Honour, 

Acceptance  66.  (1)  Where  a  bill  of  exchange  has  been  protested  for 

for  honour  dishonour  by  non-acceptance,  or  protested  for  better  security, 
supra  protest,  and  is  not  overdue,  any  person,  not  being  a  party  already  liable 
thereon,  may,  with  the  consent  of  the  holder,  intervene  and 
accept  the  bill  supra  protest,  for  the  honour  of  any  party  liable 
thereon,  or  for  the  honour  of  the  person  for  whose  account  the 
bill  is  di'awn. 

(2)  A  bill  may  be  accepted  for  honour  for  part  only  of  the 
sum  for  which  it  is  drawn. 

(3)  An  acceptance  for  honour  supra  protest  in  order  to  be 
valid  must — 

(a)  be  written  on  the  bill,  and  indicate  that  it  is  an  acceptance 
for  honour  : 

(b)  be  signed  by  the  acceptor  for  honour. 

(4)  Where  an  acceptance  for  honour  does  not  expressly  state 
for  whose  honour  it  is  made,  it  is  deemed  to  be  an  acceptance 
for  the  honour  of  the  drawer. 

(5)  Where  a  bill  payable  after  sight  is  accepted  for  honour,  its 
maturity  is  calculated  from  the  date  of  the  noting  for  non- 
acceptance,  and  not  from  the  date  of  the  acceptance  for  honour. 


Liability  of 
acceptor  for 
hpnour. 


66.  (1)  The  acceptor  for  honour  of  a  bill  by  accepting  it 
engages  that  he  will,  on  due  presentment,  pay  the  bill  according 
to  the  tenor  of  his  acceptance,  if  it  is  not  paid  by  the  drawee, 
provided  it  has  been  duly  presented  for  payment,  and  protested 
tor  non-payment,  and  that  he  receives  notice  of  these  facts. 

(2)  The  acceptor  for  honour  is  liable  to  the  holder  and  to  all 
parties  to  the  bill  subsequent  to  the  party  for  whose  honour  he 
nas  accepted. 

Presentment  67.  (1)  Where  a  dishonoured  bill  has  been  accepted  for 
to  acceptor  for  honour  supra  protest,  or  contains  a  reference  in  case  of  need,  it 
honour.  must  be  protested  for  non-payment  before  it  is  presented  for 

pavment  to  the  acceptor  for  honour,  or  referee  in  case  of  need. 

(2)  Where  the  address  of  the  acceptor  for  honour  is  in  the 
same  place  where  the  bill  is  protested  for  non-payment,  the  bill 
must  be  presented  to  him  not  later  than  the  day  following  its 
maturity  ;  and  where  the  address  of  the  acceptor  for  honour  is 
in  some  place  other  than  the  place  where  it  was  protested  for 
non-payment,  the  bill  must  be  forwarded  not  later  than  the  day 
following  its  maturity  for  presentment  to  him. 
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(3)  Delay  in  presentment  or  non-presentment  is  excused  by  46  &  46  Vict, 
any  circumstance  which  lyould  excuse  delay  in  presentment  for        ^*  ^^' 
payment  or  non-presentment  for  payment. 

(4)  When  a  bill  of  exchatige  is  dishonoured  by  the  acceptor 
for  honour  it  must  be  protested  for  non-payment  by-  him. 

68.  (1)  Where  a  bill  has  been  protested  for  non-payment,  any  Payment  for 
person  may  intervene  and  pay  it  supra  protest  for  Uie  honour  of  honour  supra 
any  party  liable  thereon,  or  for  the  honour  of  the  person  for  protest, 
whose  account  the  bill  is  drawn. 

(2)  Where  two  or  more  persons  offer  to  pay  a  bill  for  the 
honour  of  different  parties,  the  person  whose  payment  will  dis- 
charge most  parties  to  the  bill  shall  have  the  preference. 

(3)  Payment  for  honoiur  supra  protest,  in  order  to  operate  as 
such  and  not  as  a  mere  voluntary  payment,  must  be  attested  by 
a  notarial  act  of  honour  which  may  be  appended  to  the  protest 
or  form  an  extension  of  it. 

(4)  The  notarial  act  of  honour  must  be  founded  on  a  declara- 
tion made  by  the  payer  for  honour,  or  his  agent  in  that  behalf, 
declaring  his  intention  to  pay  the  bill  for  honour,  and  for  whose 
honour  he  pays. 

(5)  Where  a  bill  has  been  paid  for  honour,  all  parties  subse- 
quent to  the  party  for  whose  honour  it  is  paid  are  discharged,  but 
the  payer  for  honour  is  subrogated  for,  and  succeeds  to  both  the 
rights  and  duties  of,  the  holder  as  regards  the  party  for  whose 
honour  he  pays,  and  all  parties  liable  to  that  party. 

(6)  The  payer  for  honour  on  paying  to  the  holder  the  amount 
of  the  bill  and  the  notarial  expenses  incidental  to  its  dishonour 
is  entitled  to  receive  both  the  bill  itself  and  the  protest.  If  the 
holder  do  not  on  demand  deliver  them  up  he  shall  be  liable  to 
the  payer  for  honour  in  damages. 

(7)  Where  the  holder  of  a  bill  refuses  to  receive  payment 
supra  protest  he  shall  lose  liis  right  of  recourse  against  any  party 
who  would  have  been  discharged  by  such  payment. 


Lost  Instnvmtnis, 

69.  Where  a  bill  has  been  lost  before  it  is  overdue,  the  person  Holder's  right 
who  was  the  holder  of  it  may  apply  to  the  drawer  to  give  him  to  duplicate  of 
another  bill  of  the  same  tenor,  giving  security  to  the  drawer  if  lost  bill, 
required  to  indemnify  him  against  all  persons  whatever  in  case 

the  bill  alleged  to  have  been  lost  shall  be  found  again. 

If  the  drawer  on  request  as  aforesaid  refuses  to  give  such 
duplicate  bill^  he  may  be  compelled  to  do  so. 

70.  In  any  action  or  proceeding  upon  a  bill,  the  court  or  a  Action  on  lost 
judge  may  order  that  the  loss  of  the  instrument  shall  not  be  set  bill. 

up,  provided  an  indemnity  be  given  to  the  satisfaction  of  the 
court  or  judge  against  the  claims  of  any  other  person  upon  the 
instrument  in  question. 


n 


45  &  4fi  Vict. 
C.61. 


Kules  as  to 
sets 
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BiU  in  a  Set, 

71.  (1)  Where  a  bill  is  drawn  in  a  set,  each  part  of  the  set 
being  numbered,  and  containing  a  reference  to  the  other  parts, 
the  whole  of  the  parts  constitute  one  bill. 

(2)  Where  the  holder  of  a  set  indorses  two  or  more  parts  to 
different  persons,  he  is  liable  on  eveiy  such  part,  and  every  in- 
dorser  subsequent  to  him  is  liable  on  the  part  he  has  himself 
indorsed  as  if  the  said  parts  were  separate  bills. 

(3)  Where  two  or  more  parts  of  a  set  are  negotiated  to  dif- 
ferent holders  in  due  course,  the  holder  whose  title  first  accrues 
is  as  between  such  holders  deemed  the  true  owner  of  the  bill ; 
but  nothing  iu  this  sub-section  shall  affect  the  rights  of  a  person 
who  in  due  course  accepts  or  pays  the  part  first  presented  to  him. 

(4)  The  acceptance  may  be  written  on  any  part,  and  it  must 
be  written  on  one  part  only. 

If  the  drawee  accepts  more  than  one  part,  and  such  accepted 

Earts  get  into  the  hands  of  different  holders  in  due  course,  he  is 
able  on  every  such  part  as  if  it  were  a  separate  bill. 

(5)  When  the  acceptor  of  a  bill  drawn  in  a  set  pa^s  it  without 
requiring  the  part  bearing  his  acceptance  to  be  delivered  up  to 
him,  and  that  part  at  maturity  is  outstanding  in  the  hands  of  a 
holder  in  due  course,  he  is  liable  to  the  holder  thereof. 

S5)  Subject  to  the  preceding  rules,  where  any  one  part  of  a 
drawn  in  a  set  is  discharged  by  payment  or  othenfiise,  the 
whole  bill  is  discharged. 


Conflict  of  Laws, 

Bnles  where        72.  Where  a  biU  drawn  in  one  countiy  is  negotiated,  accepted, 
laws  conflict,    or  payable  in  another,  the  rights,  duties,  and  liabilities  of  the 
parties  thereto  are  determined  as  follows  : 

(1)  The  validity  of  a  bill  as  regards  requisites  in  form  is  deter- 
mined by  the  law  of  the  place  of  issue,  and  the  validity  as 
regards  requisites  in  form  of  the  supervening  contracts,  such 
as  acceptance,  or  indorsement,  or  acceptance  supra  protest, 
is  determined  by  the  law  of  the  place  where  such  contract 
was  made. 

Provided  that — 

(a)  Where  a  bill  is  issued  out  of  the  United  Kingdom  it  is 
not  invalid  by  reason  only  that  it  is  not  stamped  in  ac- 
cordance with  the  law  of  the  place  of  issue  : 

(b)  Where  a  bill,  issued  out  of  the  United  Kingdom,  con- 
forms, as  regards  requisites  in  form^  to  the  law  of  the 
United  Kingdom,  it  may,  for  the  purpose  of  enforcing 
payment  thereof,  be  treated  as  valid  as  between  all  per- 
sons who  negotiate,  hold,  or  become  parties  to  it  in  the 
United  Kingdom. 

(2)  Subject  to  the  provisions  of  this  act,  the  interpretation  of 
the  drawing,  indorsement,  acceptance,  or  acceptance  supra 
protest  of  a  bill,  is  determined  by  the  law  of  the  place  where 
such  contract  is  made. 
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Provided  that  where  an  inland  bill  is  indorsed  in  a  foreign  ^5  &  46  Vict 
country  the  indorsement  shall  as  regards  the  payer  be  inter-         c  61. 
pre  ted  according  to  the  law  of  the  United  Kingdom. 

(3)  The  duties  of  the  holder  with  respect  to  presentment  for 
acceptance  or  payment  and  the  necessity  for  or  sufficiency 
of  a  protest  or  notice  of  dishonour,  or  otherwise,  are  deter- 
mined by  the  law  of  the  place  where  the  act  is  done  or  the 
bill  is  dishonoured. 

(4)  Where  a  bill  is  drawn  out  of  but  payable  in  the  United 
Kingdom  and  the  sum  payable  is  not  expressed  in  the 
currency  of  the  United  Kingdom,  the  amount  shall,  in  the 
absence  of  some  express  stipulation,  be  calculated  according 
to  the  rate  of  exchange  for  sight  drafts  at  the  place  of 
payment  on  the  day  the  bill  is  payable. 

(5)  Where  a  bill  is  drawn  in  one  country  and  is  payable  in 
another,  the  due  date  thereof  is  determined  according  to  the 
law  of  the  place  where  it  is  payable. 


PART   III. 
Cheques  on  a  Banker. 

73.  A  cheque   is  a  bill  of  exchange   drawn  on  a  banker  Cheque  dc- 
payable  on  demand.  fined. 

Except  as  otherwise  provided  in  this  Part,  the  provisions  of 
this  act  applicable  to  a  bill  of  exchange  payable  on  demand 
apply  to  a  cheque. 

74.  Subject  to  the  provisions  of  this  act —  Presentment 

(1)  Where  a  cheque  is  not  presented  for  payment  within  a  of  cheque  for 
reasonable  time  of  its  issue,  and  the  drawer  or  the  person  payment. 

on  whose  account  it  is  drawn  had  the  right  at  the  time  of 
such  presentment  as  between  him  and  the  banker  to  have 
the  cheque  paid  and  suffers  actual  damage  through  the 
delay,  he  is  discharged  to  the  extent  of  such  damage,  that 
is  to  say,  to  the  extent  to  which  such  drawer  or  person  is  a 
creditor  of  such  banker  to  a  larger  amount  than  he  would 
have  been  had  such  cheque  been  paid. 

(2)  In  determining  what  is  a  reasonable  time  regard  shall  be 
had  to  the  nature  of  the  instrument,  the  usage  of  trade  and 
of  bankers,  and  the  facts  of  the  particular  case. 

(3)  The  holder  of  such  cheque  as  to  which  such  drawer  or 
person  is  discharged  shall  be  a  creditor,  in  lieu  of  such 
drawer  or  person,  of  such  banker  to  the  extent  of  such 
discharge,  and  entitled  to  recover  the  amount  from  him. 

75.  The  duty  and  authority  of  a  banker  to  pay  a  cheque  Revocation  of 
drawn  on  him  by  his  customer  are  determined  by —  banker's 

(1)  Countermand  of  payment :  authority. 

(2)  Notice  of  the  customer's  death. 
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45  &  46  Vict. 
c.  61. 

General  and 
special  cross- 
ings defined. 


Crossed  Cheques, 

76.  (1)  Where  a  cheque  bears  across  its  face  an  addition  of — 

(a)  The  words  "  and  company  "  or  any  abbreviation  thereof 
between  two  parallel  transverse  lines,  either  with  or  without 
the  words  **'not  negotiable" ;  or 

(b)  Two  parallel  transverse  lines  simply,  either  with  or  with- 
out the  words  **  not  negotiable  "  ; 

that  addition  constitutes  a  crossing,  and  the  cheque  is  crossed 
generally. 

(2)  Where  a  cheque  bears  across  its  face  an  addition  of  the 
name  of  a  banker,  either  with  or  without  the  words,  "not 
negotiable,"  that  addition  constitutes  a  crossing,  and  the  cheque 
is  crossed  specially  and  to  that  banker. 


Crossing  by 
drawer  or 
after  issae. 


77.  (1)  A  cheque  may  be  crossed  generally  or  specially  by 
the  drawer. 

(2)  Where  a  che<iue  is  uncrossed,  the  holder  may  cross  it 
generally  or  specially. 

(3)  Where  a  cheque  is  crossed  generally  the  holder  may  cross 
it  specially. 

^4)  Where  a  cheque  is  crossed  generally  or  specially,  the 
holder  may  add  the  words  "  not  negotiable." 

(5)  Where  a  cheque  is  crossed  specially,  the  banker  to  whom 
it  is  crossed  may  again  cross  it  specially  to  another  banker  for 
collection. 

(6)  Where  an  uncrossed  cheque,  or  a  cheque  crossed  gene- 
rally, is  sent  to  a  banker  for  collection,  he  may  cross  it  specially 
to  himself. 

Crossing  a  78.  A  crossing  authorized  by  this  act  is  a  material  part  of 

material  part  the  cheque  ;  it  shall  not  be  lawful  for  any  person  to  obliterate 
of  cheque.        or,  except  as  authorized  by  this  act,  to  add  to  or  alter  the 
crossing. 

Duties  of  79.  (1)  Where  a  cheque  is  crossed  specially  to  more  than  one 

banker  as  to    banker  except  when  crossed  to  an  agent  for  collection  being  a 
crossed  banker,  the  banker  on  whom  it  is  drawn  shall  refuse  payment 

cheques.  thereof. 

(2)  Where  the  banker  on  whom  a  cheque  is  drawn  which  is 
so  crossed  nevertheless  pays  the  same,  or  pays  a  cheque  crossed 
generally  otherwise  than  to  a  banker,  or  if  crossed  specially 
otherwise  than  to  the  banker  to  whom  it  is  crossed,  or  his  agent 
for  collection  being  a  banker,  he  is  liable  to  the  true  owner  of 
the  cheque  for  any  loss  he  may  sustain  owing  to  the  cheque 
having  been  so  paid. 

Provided  that  where  a  cheque  is  presented  for  payment  which 
does  not  at  the  time  of  presentment  appear  to  be  crossed,  or  to 
have  had  a  crossing  which  has  been  obliterated,  or  to  have 
been  added  to  or  altered  otherwise  than  as  authorized  by  this 
act,  the  banker  paying  the  cheque  in  good  faith  and  without 
negligence  shall  not  be  responsible  or  incur  any  liability,  nor 
shall  the  payment  be  questioned  by  reason  of  the  cheque  having 
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been  crossed,  or  of  the  crossing  having  been  obliterated  or  having  45  &  46  Vict, 
been  added  to  or  altered  otherwise  than  as  authorized  by  this         c.  61. 

act,  and  of  payment  having  been  made  otherwise  than  to  a  

banker  or  to  the  banker  to  whom  the  cheque  is  or  was  crossed, 
or  to  his  agent  for  collection  being  a  banker,  as  the  case  may  be. 

80.  Where  the  banker,  on  whom  a  crossed  cheque  is  drawn,  Protection  to 
in  good  faith  and  without  negligence  pays  it,  if  crossed  generally,  banker  and 
to  a  banker,  and  if  crossed  specially,  to  the  banker  to  whom  it  drawer  where 
is  crossed,  or  his  agent  for  collection  being  a  banker,  the  banker  ^  f^!?5  " 
paying  the  cheque,  and,  if  the  cheque  has  come  into  the  hands  ^' 

of  the  payee,  the  drawer,  shall  respectively  be  entitled  to  the 
same  rights  and  be  placed  in  the  same  position  as  if  payment  of 
the  cheque  had  been  made  to  the  true  owner  thereof. 

81.  Where  a  person  takes  a  crossed  cheque  which  bears  on  it  Effect  of 
the  words  *^  not  negotiable,"  he  shall  not  have  and  shall  not  be  crossing  on 
capable  of  giving  a  better  title  to  the  cheque  than  that  which  holder, 
the  person  from  whom  he  took  it  had. 

82.  Where  a  banker  in  good  faith  and  without  negligence  Protection  to 
receives  payment  for  a  customer  of  a  cheque  crossed  generally  collecting 

or  specially  to  himself,  and  the  customer  has  no  title  or  a  de-  banker, 
fective  title  thereto,  the  banker  shall  not  incur  any  liability  to 
the  true  owner  of  the  cheque  by  reason  only  of  having  received 
such  payment. 


PART  IV. 
PfiOMissoKY  Notes. 

83.  (1)  A  promissory  note  is  an  unconditional  promise  in  Promissory 
writing  made  by  one  person  to  another  signed  by  the  maker,  ^^^  defined, 
engaging  to  pay,  on  demand  or  at  a  fixed  or  determinable  future 

time,  a  sum  certain  in  money,  to,  or  to  the  order  of,  a  specified 
person  or  to  bearer. 

(2)  An  instrument  in  the  form  of  a  note  payable  to  maker*s 
order  is  not  a  note  within  the  meaning  of  this  section  unless  and 
until  it  is  indorsed  by  the  maker. 

(3)  A  note  is  not  invalid  by  reason  only  that  it  contains  also 
a  pledge  of  collateral  security  with  authority  to  sell  or  dispose 
thereof. 

(4)  A  note  which  is,  or  on  the  face  of  it  purports  to  be,  both 
made  and  payable  within  the  British  Islands  is  an  inland  note. 
Any  other  note  is  a  foreign  note. 

84.  A  promissory  note  is  inchoate    and    incomplete  until  Delivery 
delivery  thereof  to  the  payee  or  bearer.  necessary. 

85.  (1)  A  promissory  note  may  be   made   by  two  or  more  Joint  and 
makers,  and  they  may  be  liable  thereon  jointly,  or  jointly  and  several  notes, 
severally  according  to  its  tenor. 
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45  &  46  Vict.      (2)  Where  a  note  runs  "  I  promise  to  pay  "  and  is  signed  by 
c.  61.        two  or  more  persons  it  is  deemed  to  be  their  joint  and  sevend 
note. 


Kotc  payable 
on  demand. 


Presentment 
of  note  for 
payment. 


86.  (1)  Where  a  note  payable  on  demand  has  been  indorsed, 
it  must  be  presented  for  payment  within  a  reasonable  time  of 
the  indorsement.  If  it  be  not  so  presented  the  indorser  ia 
discharged. 

(2)  In  determining  what  is  a  reasonable  time,  regard  shall  be 
had  to  the  nature  of  the  instrument,  the  usage  of  trade,  and  the 
facts  of  the  particular  case. 

(3)  Where  a  note  payable  on  demand  is  negotiated,  it  is  not 
deemed  to  be  overdue,  for  the  purpose  of  affecting  the  holder 
with  defects  of  title  of  which  he  had  no  notice,  by  reason  that 
it  ax>pears  that  a  reasonable  time  for  presenting  it  for  payment 
has  elapsed  since  its  issue. 

87.  (1)  Where  a  promissory  note  is  in  the  body  of  it  made 
payable  at  a  particular  place,  it  must  be  presented  for  payment 
at  that  place  in  order  to  render  the  maker  liable.  In  any  other 
case,  presentment  for  payment  is  not  necessary  in  order  to 
render  the  maker  liable. 

(2^  Presentment  for  payment  is  necessary  in  order  to  render 
the  indorser  of  a  note  liable. 

(3)  Where  a  note  is  in  the  body  of  it  made  payable  at  a  par- 
ticular place,  presentment  at  that  place  is  necessary  in  order  to 
render  an  indorser  liable  ;  but  when  a  place  of  i)ayment  is  indi- 
cated by  way  of  memorandum  only,  presentment  at  that  place 
is  sufficient  to  render  the  indorser  liable,  but  a  presentment  to 
the  maker  elsewhere,  if  sufficient  in  other  respects,  shall  also 
suffice. 


Liability  of 
maker. 


88.  The  maker  of  a  promissory  note  by  making  it — 

1)  Engages  tliat  he  will  pa^  it  according  to  its  tenor  ; 

2)  Is  precluded  from  denying  to  a  holder  in  due  course  the 
existence  of  the  payee  and  his  then  capacity  to  indorse. 


! 


Application  of  89.  (1)  Subject  to  the  provisions  in  this  Part  and,  except  as 
Part  II.  to  by  this  section  provided,  the  provisions  of  this  act  relating  to 
notes.  bills  of  exchange  apply,  with  the  necessary  modifications,  to 

promissory  notes. 

(2)  In  applying  those  provisions  the  maker  of  a  note  sliall  be 
deemed  to  correspond  with  the  acceptor  of  a  bill,  and  the  first 
indorser  of  a  note  shall  be  deenied  to  correspond  with  the  drawer 
of  an  accepted  bill  payable  to  drawer*s  order. 

(3)  The  following  provisions  as  to  bills  do  not  apply  to  notes  ; 
namely,  provisions  relating  to — 

(a)  Presentment  for  acceptance  ; 
(h)  Acceptance ; 
fc)  Acceptance  supra  protest ; 
M)  Bills  in  a  set. 

(4)  Where  a  foreign  note  is  dishonoured^  protest  thereof  is 
unnecessary. 
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45  &  4G  Vict. 
PART  V.  «•  ®1- 


S  U  PPLEMEKTABT. 

00.  A  thing  is  deemed  to  be  done  in  good  faith,  within  the  Good  faith, 
meaning  of  this  act,  where  it  is  in  fact  done  honestly,  whether 

it  is  done  negligently  or  not. 

01.  (1)  Where,  by  tliis  act,  any  instrument  or  writing  is  re-  Signature, 
quired  to  be  signed  by  any  person,  it  is  not  necessary  that  ho 

should  sign  it  with  his  own  hand,  but  it  is  sufficient  if  his 
signature  is  written  tliereon  by  some  other  person  by  or  under 
his  authority. 

(2)  In  the  case  of  a  corporation,  where,  by  this  ast,  any  in- 
strument or  writing  is  required  to  be  signed,  it  is  sufiicient  if 
the  instrument  or  writing  be  sealed  with  the  corporate  seal. 

But  nothing  in  this  section  shall  be  construed  as  requiring 
the  bill  or  noto  of  a  corporation  to  be  under  seal. 

02.  Where,  by  this  act,  the  time  limited  for  doing  any  act  or  Computation 
thing  is  less  than  three  days,  in  reckoning  time,  non-business  of  time, 
days  are  excluded. 

**  Non-business  days"  for  the  purposes  of  this  act  mean — 

(a)  Sunday,  Good  Friday,  Christmas  Day  : 

(b)  A  bank  holiday  under  the  Bank  Holidays  Act,  1871,  or 
acts  amending  it : 

(c)  A  day  appointed  by  royal  proclamation  as  a  public  fast 
or  thanksgiving  day. 

Any  other  day  is  a  business  day. 

03.  For  the  purposes  of  this  act,  where   a   bill   or  note  is  When  noting 
required  to  be  protested  within  a  specified  time  or  before  some  equiyalcnt  to 
further  proceeding  is  taken,  it  is  sufiicient  that  the  bill  has  been  protest, 
noted  for  protest  before  the  expiration  of  the  specified  time  or 

the  taking  of  the  proceeding ;  and  the  formal  protest  may  bo 
extended  at  any  time  thereafter  as  of  the  date  of  the  noting. 

04.  Where  a  dishonoured  bill  or  note  is  authorized  or  re-  Protest  when 
quired  to  be  protested,  and  the  services  of  a  notary  cannot  be  notary  not 
obtained  at  the  place  where  the  bill  is  dishonoured,  any  house-  accessible, 
holder  or  substsuitial  resident  of  the  place  may,  in  the  presence 

of  two  witnesses,  give  a  certificate,  signed  by  them,  attesting 
the  dishonour  of  the.bill,  and  the  certificate  shall  in  all  respecte 
operate  as  if  it  were  a  formal  protest  of  the  bill. 

The  form  given  in  Schedule  1  to  this  act  may  be  used  with 
necessary  modifications,  and  if  used  shall  be  sufiicient. 

05.  The  provisions  of   this  act  as  to  crossed   cheques  shall  Dividend 
apply  to  a  warrant  for  payment  of  dividend.  warrants  may 

be  crossed. 

06.  The  enactments  mentioned  in  the  second  schedule  to  this  Repeal, 
act  are  hereby  repealed  as  from  the  commencement  of  this  act  to 

Uie  extent  in  that  schedule  mentioned. 
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45  &  46  Vict.       ProTided  that  such  repeal  shall  not  affect  anything  done  or 
•  c.  61.         suffered,  or  any  right,  title,  or  interest  acquired  or  accrued  before 

the  commencement  of  this  act.  or  any  legal  proceeding  or  remedy 

in  respect  of  any  such  thing,  right,  title,  or  interest. 


Savings. 


S3  &  34  Vict 
c.  97. 

25  *:  26  Vict. 
0.89. 


97.  (1)  The  rules  in  bankruptcy  relating  to  biUs  of  exchange, 
promissory  notes,  and  cheques,  shall  continue  to  apply  thereto 
notwithstanding  anything  in  this  act  contained. 

(2)  The  rules  of  common  law  including  the  law  merchant, 
save  in  so  far  as  they  are  inconsistent  with  the  express  pro- 
visions of  this  act,  shall  continue  to  apply  to  bills  of  exchange, 
promissory  notes,  and  cheques. 

(3)  Nothing  in  this  act  or  in  any  repeal  effected  thereby  shall 
affect — 

(a)  The  provisions  of  the  Stamp  Act,  1870,  or  acts  amending 
it,  or  any  law  or  enactment  for  tiie  time  being  in  force 
relating  to  the  revenue  : 

(b)  The  provisions  of  the  Companies  Act,  18C2,  or  acts 
amending  it,  or  any  act  relating  to  joint  stock  banks  or 
companies  : 

(c)  The  provisions  of  any  act  relating  to  or  confirming  the 
privileges  of  the  Bank  of  England  or  the  Bank  of  Ireland 
respecUvely : 

(d)  The  validity  of  any  usage  relating  to  dividend  warrants^ 
or  the  indorsements  thereof. 

Saving  of  08.  Notliing  in  this  act  or  in  any  repeal  effected  thereby  shall 

summary  extend  or  restrict,  or  in  any  way  alter  or  affect  the  law  and 

diligence  in  practice  in  Scotland  in  regard  to  summary  diligence. 
Scotland. 

Construction  ®®*  Where  any  act  or  document  refers  to  any  enactment  re- 
with  other  pealed  by  this  act,  the  act  or  document  shall  be  construed,  and 
Acts,  &c.  shall  operate,  as  if  it  referred  to  the  corresponding  provisions  of 

this  act. 

Parole  cvi-  100.  In  any  judicial  proceeding  in  Scotland,  any  fact  relating 

dence  allowed  to  a  bill  of  exchange,  bank  cheque,  or  promissory  note,  which  is 

in  certain         relevant  to  any  question  of  liability  thereon,  may  be  proved  by 

judicial  pro- 1    parole  evidence  :  Provided  that  this  enactment  shall  not  in  any 

ceedings  in       way  affect  the  existing  law  and  practice  whereby  the  party  who 

Scotland.  ig^  according  to  the  tenor  of  any  bill  of  exchange,  bank  cheque, 

or  promissory  note,  debtor  to  the  holder  in  the  amount  thereof, 

may  be  required,  as  a  condition  of  obtaining  a  sist  of  diligence, 

or  suspension  of  a  charge,  or  threatened  charge,  to  make  such 

consignation,  or  to  find  such  caution  as  the  court  or  judge  before 

whom  the  cause  is  depending  may  require. 

This  section  shall  not  apply  to  any  case  where  the  bill  of 
exchange,  bank  cheque,  or  promissory  note  has  undergone  the 
sesennial  i^rescription. 


Statutes. 
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SCHEDULES. 


45  &  46  Vict, 
c.  61. 


FIRST  SCHEDULE. 

Porm  of  protest  which  may  be  used  when  the  services  of  a  notary       Section  94. 

cannot  be  obtained. 

Enow  all  men  that  I,  A.  £,  [householdet'],  of  in  the  county  of 

,  in  the  United  Kinfi^dom,  at  the  request  of  C,  D. ,  there  being 
no  notary  public  available,  did  on  the  day  of  188    at 

demand  payment  [or  acceptance]  of  the  bill  of  exchange  hereunder 
written,  irom  £.  F.,  to  which  demand  he  made  answer  [state  ansicer, 
if  any]  wherefore  I  now,  in  the  presence  of  G.  H,  and  J,  K.  do  protest 
the  said  bill  of  exchange. 

(Signed)        A,  B. 

flJT\ 

Witnesses. 


G,HA 
J.  JC.f 


N.B. — The  bill  itself  should  be  annexed,  or  a  copy  of  the  bill  and 
all  that  is  written  thereon  should  be  underwritten. 


SECOND    SCHEDULE. 
Enactments  repealed. 


Session  and  Cbapter. 

9  Will.  8,  c.  17  

3  &  4  Anne,  c.  8 

17  Geo.  8,  c.  80 

8D  k  40  Geo.  8,  c.  42 . 
43  Geo.  8,  c.  88 


Title  of  Act  and  extent  of  BepeaL 


An  Act  for  the  better  payment  of  inland  bills 
of  exchange. 

An  Act  for  ^ving  like  remedy  upon  promissory 
notes  as  is  now  used  upon  bills  of  exchange, 
and  for  the  better  payment  of  inland  buls 
of  exchange. 

An  Act  for  further  restraining  the  negotiation 
of  promissory  notes  and  inland  bills  of  ex- 
change under  a  limited  sum  within  that  part 
of  Great  Britain  called  England. 

An  Act  for  the  belter  observance  of  Good  Fri- 
day in  certain  cases  therein  mentioned. 

An  Act  to  restrain  the  negotiation  of  pro- 
missory notes  and  inlaid  bills  of  exchange 
under  a  limited  sum  in  England. 


1  &  2  Geo.  4,  c.  78...  An  Act  to  regulate  acceptances  of  bills  of  ex- 
change. 

7  &  8  G«o.  4,  c.  15 ...  An  Act  for  declaring  the  law  in  relation  to 

bills  of  exchange  and  promissory  notes  be- 
coming payable  on  Good  Friday  or  Christ- 
mas Day. 


B.aK. 


M   H 
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46  &  46  Vict.  

C.  61.  Session  and  Chapter. 


9  Geo.  4,  c.  24 


2  &  3  M^ill.  4,  c.  98  . 


6  &  7  Will.  4,  c.  58  . 


8  &  9  Vict.  c.  87. 
in  i>art. 


19  &  20  Vict.  c.  97  . 
in  part. 

23  4  24  Vict.  c.  111... 
in  part. 


Title  of  Act  and  extent  of  KepeaL 


84  &  85  Vict.  c.  74  ... 


89&40  Vict.  c.  81  ... 
41  k  42  Vict.  c.  13  ... 


An  Act  to  repeal  certain  acta,  and  to  consoli- 
date and  amend  the  laws  relating  to  bills  of 
exchange  and  promissory  notes  in  Ireland, 
in  part ;  that  is  to  saj, 
Section  two,  four,   seven,  eight,  nine, 
ten,  eleven. 

An  Act  for  regulating  the  protesting  for  non- 
payment of  bills  of  exchange  drawn  payable 
at  a  place  not  being  the  place  of  the  resi- 
dence of  the  drawee  or  drawees  of  the  same. 

An  Act  for  declaring  the  law  as  to  the  day  on 
which  it  is  requisite  to  present  for  payment 
to  acceptor,  or  acceptors  supra  protest  for 
honour,  or  to  the  referee  or  referees,  in  case 
of  need,  bills  of  exchange  which  hare  been 
dishonoured. 

An  Act  to  regulate  the  issue  of  bank  notes  in 
Ireland,  and  to  regulate  the  repayment  of 
certain  sums  ad^^nced  by  the  Governor  and 
Company  of  the  Bank  of  Ireland  ftr  the 
public  service, 
in  part ;  that  is  to  say, 
Section  twenty-four. 

The  Mercantile  Law  Amendment  Act,  1856, 
in  part ;  that  is  to  say. 
Sections  six  and  seven. 

An  Act  for  granting  to  her  Majesty  certain 
duties  of  stamps,  and  to  amend  the  laws 
relating  to  the  stamp  duties, 
in  part ;  that  is  to  say, 
Section  nineteen. 

An  Act  to  abolish  days  of  grace  in  the  case  oi 
bills  of  exchange  and  promissory  notes  pay- 
ab'e  at  sight  or  on  presentation. 

The  Crossed  Cheques  Act,  1876. 

The  Bills  of  Exchange  Act,  1878. 


Enactment  revealed  as  to  Scotland. 


19  &  20  Vict.  c.  60  ... 
in  part. 


The   Mercantile  Law  (Scotland)  Amendment 
Act,  1856, 
in  part ;  that  is  to  say. 
Sections  ten,  eleven,  twelve,  thirteen, 
fourteen,  fifteen,  and  sixteen. 
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Should  tlie  Index  he  found  defective  in  any  part,  the  reader  is  referred 
to  the  full  AnalyticaX  Table  of  Confents  prefixed. 


A. 

ABODE, 

of  payee  of  bills  iinder  5/.,  formorly  must  in  some  cases  have  been 
stated,  95. 

ACCEPTANCE, 

what  it  is,  2,  251.  . 

what  it  admits,  89,  266,  268. 

effect  of,  4. 

by  partners,  47—60. 

cross  acceptances,  145,  465. 

by  one  of  several,  not  partners,  253. 

liability  of  drawee  before  acceptance,  252. 

cannot  be  two  several  acceptances  of  the  same  bill,  253,  254. 

before  bill  filled  up,  254. 

formerlv  could  be  oral,  but  not  before  bill  in  existence,  255. 

after  bill  is  due,  256. 

after  previous  refusal  to  accept,  256. 

now  must  be  in  writing  on  the  bill,  257. 

signature  sufficient,  257. 

delivery  or  notice  requisite  to  complete,  2,  261. 

promise  to  pay,  255. 

promise  to  accept,  256. 

detention  of  the  bill,  257. 

what  engagement  the  holder  may  require  of  acceptor,  258. 

proper  conduct  for  holder  to  pursue  in  case  of  qualified  acceptance, 

258. 
condition  may  bo  contained    in  a  collateral    contemporaneous 
writing,  110—113,  260. 

but  a  verbal  contemporaneous  condition  not  admissible,  112, 
260. 

nor  a  written  one  against  innocent  indorsee,  260. 
presumption  as  to  time  of,  257. 
personal  liability  of  directors,  &c.  accepting,  81 . 
implied  warranty  of  authority,  44,  83. 
if  general,  acceptor  liable  without  presentment,  261,  288. 
qualified  or  varying  acceptances,  210,  259. 
conditional,  259. 
partial,  260. 
as  to  time,  260. 
as  to  parties,  261. 
as  to  place,  261,  284,  2S8. 
liability  of  acceptor,  262. 
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ACCEPTANCE— w«/tw«frf. 
how  discharged,  262. 

by  waiver,  197,  264. 

what  a  plea  of  waiver  RhouM  Htatn,  266. 

by  cancellation,  262,  263. 

by  taking  other  security,  266. 

in  case  of  joint  acceptor^,  by  taking  security  from  one,  266. 
presentment  for  acceptance,  'J05 — 210. 
release  of  acceptors,  31 3. 
release  by  or  to  one  of  several,  314. 

how  fur  covenant  not  to  sue  will  operate  as  release,  315,  322. 
agreement  not  to  sue,  323. 
effect  of  release  may  be  restrained  by  the  terms  of  the  instmmeut, 

315,  323. 
admits  drawer  s  liand writing,  267. 

and  authority  of  agent  to  draw%  39,  267,  268. 

but  not  to  indorse,  39,  268. 

nor  indorsement,  267,  268. 
where  drawee  cannot  dispute  his  acceptance,  268. 
forged  acceptance,  268. 
ratification  of,  37,  39,  268. 
pavment  of,  no  estoppel,  268. 
obligation  to  accept,  268. 
See    also    AgoU ;    Corporation,;    Executor;   Infant;  Married 
Woman  ;  Parliur, 

ACCEPTANCE  Sl/PKA  PROTEST, 

mode  of  accepting  itupra  protest^  269,  270. 

who  may  so  accept,  254,  271. 

whether  there  may  be  seveml  acceptors  supra  proteU,  254,  271. 

conduct  for  holder  to  pursue  who  takes  an   acceptance  supra 

protect  271. 
presentment  for  payment  to  the  drawee  still  necessary,  271. 
liability  of  acceptor  stipra  protest,  273. 
against  what  parties   acceptor   supra  protest  acquires  a  right  of 

action,  274. 

ACCEPTOR, 

contract  of,  266. 

ACCOMMODATION  BILL, 
what  it  is,  138,  149,  150. 

when  a  defence  that  a  bill  was  drawn  for  accommodation,  138, 149. 
who  is  principal  on,  319. 
accommodated  drawer  not  entitled  to  notice  of  dishonour,  241,  242. 

nor  accommodate<l  indorser,  245. 
drawer  discharged  by  indulgence  to  the  acceptor,  319. 
payment  of  supra  protest,  274. 
proof  of,  in  bankruptcy,  465. 
in  the  hands  of  an  inaors«H)  for  value,  466. 
may  be  indorsed  by  banknipt  after  bankruptcy,  481. 
operation  of  Statute  of  Limitations  as  to,  357. 
notice  no  defence  against  a  holder  for  value,  138,  149. 
liability  of  party  accommodated,  150,  191,  446. 
time  of  issue  of,  335. 

ACCOUNT, 

direction  to  place  to,  99. 

mutual,  when  not  barred  by  the  Statute  of  Limitations,  362. 
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ACCOUNT  STATKD, 

when  a  bill  or  note  evidence  under,  24,  435. 
within  Statute  of  Limitations,  362. 

ACKNOWLEDGMENT.    See  LimiUUitms,  SlcUuU  of. 
by  banker,  304  note  (a). 
letter  without  prejudice,  361. 
no  stamp  on,  364. 

ACTION  ON  A  BILL  OR  NOTE, 
who  may  bring,  2,  139,  178,  403. 
suing  in  the  name  of  another,  2,  ncte  (J),  178,  404. 
judgment  against  two  parties,  407. 
debt  and  assumpsit,  418,  note  (s), 

when  a  corporation  could  sue  or  be  sued  in  assumpsit,  78. 
against  what  parties  actions  may  be  brought,  139,  175,  406. 
mrty  liable  in  two  capacities,  407. 
how  far  extinguishment  of  the  right  of  action  as  to  one  party  will 

be  a  defence  to  others,  318,  319,  446. 
affidavit  to  arrest,  448. 
imprisonment  for  debt  abolished,  448. 
trover  or  detinue  for  a  bilU  397. 
effect  of  judgment  in  an  action  of  trover  in  changing  the  property* 

in  a  bill,  898. 
former  relief  in  equity,  398—401. 
venue,  409. 

inspection,  discovery  and  interrogatories,  850,  480. 
stajring  proceedings,  in  what  cases,  and  on  what  terms,' 480. 
setting  aside  plea,  421,  422. 
Bills  of  Exchange  Act,  1855,  26,  410,  note  (d). 
summary  procedure,  410. 
ordinary  procedure,  415. 
leave  to  defend,  413. 
statement  of  claim,  416. 
statement  of  defence,  417. 
defences,  418,  note  («). 
set-off  and  counter-clainv  422. 
reply,  429. 
mode  of  trial,  431. 
right  to  begin,  431. 
evidence,  433—439. 

S roofs  in  various  actions,  437. 
amages,  439. 
interest,  439—444. 
re-exchange,  444. 
costs,  446—448. 
judgment  and  execution,  448. 

ACTS  OF  BANKRUPTCY.    See  Bankruptci/. 

ADDRESS, 

if  given  on  bill,  presentment  must  be  made  there  to  chaige  drawer 

and  indorsers,  285. 
to  ihe  drawee,  98. 
of  notice  of  dishonour,  224,  245. 

ADJUDICATION.    See  BankrujpUy. 

ADMINISTRATOR.    See  ExeciU<>r, 
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ADMISSIONS, 

by  ncceptoDce,  39,  266, 
by  drawing,  174. 
\iy  indorsement,  175. 

ADVICE, 

payment  of  bill  as  per  advice,  91>. 

AFFIDAVIT, 

to  arrest  or  hold  to  bail,  448. 

of  illegality  of  consideration,  in  order  to  set  aside  judgment,  164. 

in  lieu  of  parol  evidence,  439. 

of  absence  of  consideration,  431. 

under  summarv  pi-ocedure,  412 — 415. 

under  the  Bills  of  Exchange  Act,  1855,  27,  410—412. 

AFTERDUE  BILL,  23,  190-192,  426. 

AGENT, 

title  of,  187. 

who  may  be,  37. 

may  make  a  valid  contract  for  his  principal,  though  incomiietent 
to  bind  himself,  37. 

distinction  between  a  special  and  general  agent,  37. 

actual  and  ostensible,  37. 

liow  appointed,  so  as  to  bind  his  principal  on  a  negotiable  instru- 
ment, 37. 

whether  a   general  authority  to  transact  business  confers  suck 
power,  37. 

liow  a  special  authority  to  accept  or  indorse  is  to  be  construed,  38. 

when  authority  wil',  be  implied,  38.     . 

when  to  be  required,  41. 

procuration,  39,  41. 

authority  to  draw  admitted  by  acceptance,  39,  266. 
not  so  authority  to  indorse,  39,  266,  268. 

exceeding  his  authority,  can  in  no  case  convey  a  title  to  bill  over- 
due, 40,  note  {p). 

when  an  agent  will  be  personally  liable  on  his  signature,  40,  44, 
81—83. 
by  drawing  or  accepting  without  authority,  40,  42,  81,  83. 
how  he  may  avoid  personal  responsibility,  39,  45. 

cannot  delegate  his  authority,  37,  42. 

cannot,  when  he  exceeds  his  authority,  convey  a  title  by  indorse- 
ment— may  by  delivery,  89,  186. 

guilty  of  a  misdemeanor  if  he  fraudulently  negotiate  or  deposit 
bills,  46,  203. 

transfer  by  agent  in  case  of  restrictive  indorsement,  181. 

trover  against  transferee  of  agent,  40,  480. 

whether  in  any  case  a  holder  is  bound  to  acquiesce  in  acceptance 
by  an  agent,  42. 

how  agent's  authority  detei*mined,  42. 

what  notice  should  be  given  of  revocation  of  agent's  authority, 
42. 

liability  of  agent  to  his  principal,  46. 

signing  as  principal  cnunot  be  discharged  by  i>arol  evidence,  43. 

rights  of  agent  against  third  prties,  and  liabihtics  to,  42—  4 1,  81. 

rights  of  principal  agninst  third  persons,  46. 

agent  purchasing  a  bill  for  a  foreign  principal,  185. 
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AG  ENT — continued, 

when  agent's  fraud  bin  Is  his  principal,  46,  144. 
notice  of  illegality  to  an  ngent,  143. 
notice  of  dishonour  by,  229,  233,  270. 

AGREEMENT, 

various  sorts  of,  110. 

stamp  on,  34,  108,  note  (d\l\\y  122. 

controlling  operations  of  a  bill,  110. 

contemporaneous,  110. 

contemporaneous  but  collateral,  111. 

subse(^uent.  111. 

on  a  distinct  piece  of  paper,  111. 

must  be  read  when  on  the  note,  114. 

oi-al,  112. 

when  a  bill  or  note  may  be  evidence  of  an  agreement,  108. 

agreement  relating  to  bill  or  note,  when  and  between  what  parties 

it  may  operate,  110 — 113. 
agreement  delivered  as  an  escrow,  113. 
to  renew,  113. 

not  necessary  to  aver  it  in  writing,  114. 
to  give  time  to  principal  discharges  sureties,  321. 
not  to  sue,  effect  of,  323. 
to  accept,  256,  268. 

ALIEN,  76,  158,  404. 

ALIEN  ENEMY,  76,  153. 

ALLONGE, 

what,  170. 

ALTERATION  OF  A  BILL  OR  NOTE, 
fraudulent,  is  forgery,  344. 
effect  of,  at  common  law,  332. 
under  the  Stamp  Act,  334. 
under  the  Code,  337. 

where  an  alteration  will  not  vitiate,  335,  338. 
where  the  alteration  is  before  bill  issued,  335. 
where  to  correct  a  mistake,  336. 
where  it  oxtinguishes  the  debt,  338. 
renewal  of  altered  bill,  338. 
pleading,  339. 
ourthen  of  proof,  339. 
intent  of  alteration  a  question  of  fact,  337. 
alteration  not  apparent,  effect  of,  338. 

ALTERNATIVE, 

acceptors  or  makers  not  liable  in  the,  107. 
|)ayees  can  be  entitled  in  the,  107. 

AMBIGUOUS  INSTRUMENT,  101. 

AMBIGUOUS  SIGNATURES,  40. 

AMENDMENT, 
at  the  trial,  419. 
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ANNUITY, 

description  of  drafts  and  notes  in  the  memorial,  88,  note  (p). 

APPENDIX, 

I.  Notary's  fees  of  office,  483. 
II.  SUtutes,  485. 

APPROPRIATION  OF  PAYMENTS,  299,  364.    See  Payment 
rateable,  301. 

ARREST, 

on  a  bill  or  note,  448. 

ASSIGNEE.     See  Bankruptcy, 

ASSIGNMENT.    See  IndorscmoU  and  Delivery. 

ASSUMPSIT.    See  Action. 

ATTESTING  WITNESS, 

unnecessary  now  to  any  bill  or  note,  95,  434. 

ATTORNEY, 

has  a  day  to  communicate  notice  of  dishonour  to  his  client,  230. 

notice  of  dishonour  to,  not  sufficient,  235. 

when  personally  liable  on  a  bill.     See  Agent. 

infant  or  married  woman,  when  they  may  be,  37. 

the  partner  of  an  attorney  has  no  implied  authority  to  bind  his 

co-partner  by  bill  or  note,  61. 
note  m  payment  of  an  attorney's  bill,  164,  374. 

ATTORNEY,  POWER  OF, 

in  respect  of  bills,  how  construed,  38. 

whether  a  holder  is  bound  to  take  acceptance  under,  42. 

holder  may  require  its  production,  42. 

ATTORNEY,  WARRANT  OF, 

taking  warrant  of  attorney  not  a  satisfaction,  311. 
when  it  discharges  other  parties,  325. 
when  a  collateral  security,  311,  327. 

AU  ESSOIN.    See  Referee  in  case  of  Need, 


B. 

BAIL, 

affidavit  to  hold  to  ball  on  a  bill  or  note,  448. 

BALANCE  OF  ACCOUNT, 
consideration  for  a  note,  146. 
balance^liuctttating.    See  Fluctuating  Balance, 
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BANK  HOLIDAYS,  207,  227,  230,  276.     And  see  Appendix. 
no  presentment  for  acceptance  on,  207. 

nor  for  jmyment,  276,  283. 

nor  noting  in  lieu  of  protest,  213. 

nor  notice  of  dishonour,  230. 
when  bill  or  note  falling  due  on,  is  payable,  276. 

B AN  K  ERS.     See  Cheque. 

branches  of  banks,  26,  230. 

fraudulently  negotiating  or  depositing  bills,  46,  203. 

on  their  bankruptcy,  bills  deposited  with  them  do  not  pass  to  their 
tru8t<>es,  456,  note  (c),  479,  480. 

when  they  pass  by  re|»uted  ownership,  478. 

discounting  bills,  &c.,  nnder  suspicious  circumstances,  186. 

obligation  to  customer  to  pay  cheque,  19,  252,  460. 
what  may  justify  refusal,  21,  460. 

bound  to  know  the  handwriting  of  a  customer,  19,  253,  346. 

paying  bill  or  note  before  due,  297. 

paying  a  forged,  altered,  or  cancelled  cheque,  294,  305,  347. 

when  money  piiid  on  a  forged  bill  may  be  racovored  back,  305^ 
347. 

liable  to  loser,  if  they  discount  lost  bill  after  notice  of  loss,  187, 
390. 
nnd  acquira  no  right  against  other  parties,  390. 

presentment  of  notes  at  bank  which  has  stopped  payment,  289. 

presentment  of  a  bill  payable  at  a  banker's,  must  be  within  bank- 
ing hours,  280. 

duty  of  bankers  to  make  a  memorandum  on  bills  paid  by  them, 
195,  304. 

not  responsible  for  genuineness  of  indorsement  on  draft  on  himself 
payable  to  order  on  demand,  27,  39,  252,  294,  34^,  491. 

have  a  day  to  give  notice  to  customer  of  dishonour  of  his  bill,  230. 

how  they  should  chai^  Interest  on  chec^ues,  442. 

cheoues  crossed  with  their  name,  30. 

douole  crossed  cheque,  30. 

joint  stock  banking  company,  80. 

lien  on  deposits,  198. 

liability  for  same,  198. 

no  new  banks  of  issue,  80. 

money  deposited  with  a  banker  is  money  lent,  435,  437,  480. 

banks  of  not  more  than  ten  partners,  80. 

holding  for  customer,  are  holders  for  value,  22,  146  note  (o). 

BANKERS'  CASH  NOTES, 
what,  11,  282. 
when  a  legal  tender,  11. 

when  money  had  and  received  would  lie  for  them,  11. 
nnder  52.  no  longer  issuable,  95. 
when  they  will  be  payment,  though  they  turn  out  bad,  181,  186, 

299. 
may  now  be  taken  in  execntion,  4,  202. 
stamp  on,  118,  122. 

when  they  ought  to  be  presented  for  payment,  280 — 282,  356. 
effect  of  Statute  of  Limitations  on,  356,  note  (d), 

BANK  NOTES, 

what  they  are,  10. 

are  considered  as  money,  10 
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BANK  "SOTm— continued. 

pass  by  a  will  bequeathing  money,  10,  199. 

may  be  the  subject  of  a  donatio  moHis  causd,  200. 

may  be  taken  in  execution,  4,  10. 

when  a  good  tender,  11. 

when  money  had  and  received  will  lie  for  them,  11. 

cannot  now  be  issued  under  5^.... 95. 

property  accompanies  possession  of  them,  186. 

unless  taken  fraudulently,  180. 
when  exempt  from  stamp  duty,  118,  123. 
country  bank  notes.    See  Bardcers*  Cash  Notes. 
presentment  of,  for  payment,  280,  282,  356. 

BANKING  COMPANY.     See  Corporations  and  Companies. 

BANK  POST  BILLS,  108,  345. 

BANKRUPTCY, 

acts  of  bankruptcy,  451,  471. 

in  respect  of  Dills,  452. 

taking  bill  for  judgment  debt,  453. 

effect  of,  en  banknvptcy  notice,  453. 
petitioning  creditor's  debt,  453. 

when  bill  ma^  be,  453. 

must  have  existed  before  set  of  bankruptcy,  454. 

date  of  bill  prim^/oci^  evidence,  455. 
vesting  of  proi>crty  in  trustee,  455. 

doctrine  of  relation,  456. 
protected  dealings,  prior  to  1883... 457. 
void  dealings,  prior  to  1883... 458. 
protected  and  void  dealings  under  Act  of  1883... 459. 

available  act  of  bankruptcy,  460. 

what  amounts  to  notice  thereof,  460. 

banker  honouring  che<|^ue  after  notice,  liable,  460. 
niles  of  bankruptcy  as  to  bills,  &c.,  preserved,  461. 
proof  of  debts,  461. 

in  what  cases  holder  may  prove,  461 . 

Statutes  of  Limitation  bar  proof,  353. 

production  of  bill  to  trustee  before  dividend,  462. 

lost  bill,  462. 

proof  on  good  portion  of  consideration,  462. 

bills  not  due,  462. 

bill  payable  on  demand,  462. 

bill  payable  after  notice,  462. 

irregular  bill  or  note,  462. 

bUl  not  provable  against  one  not  a  jxirt}',  463. 

drawer  and  drawee  the  same,  463. 

proof  by  surety,  463. 

nolder  may,  unless  restrained,  either  sue  or  prove,  465. 

but  cannot,  for  same  demand,  against  same  party,  do  both, 
465. 

for  same  demand,  he  may  prove  against  one  party  and  sue 
another,  465. 

or  against  same  party,  he  may  sue  for  one  debt  and  prove  fo 
another,  465. 

mutual  accommodation  bills,  465. 

where  there  has  been  specific  exchange,  465. 

what  amounts  to  specific  exchange,  465. 
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BANKRUPTCY— (roH/trtwerf. 
proof  of  AfibU— continued, 

party  to  mutual  specific  exchange  must  pny  his  own  paper 

before  he  can  prove,  465. 
mutual  accommodation  without  spcciiie  exchange,  466. 
after  holder  has  ]irored  no  further  proof,  466. 
mutual  accommoaation  without  specific  exchange,  with  mutual 

bankruptcy  and  a  cash  balance,  466. 
nccommoitation  bills  in  hands  of  indorsee  for  value,  466. 
interest,  466. 

expenses,  ro-cxchnn((c,  &c  ,  467. 
where  several  adjudications,  under  which  and  for  how  much 

holder  may  prove,  467. 
against  estate  banknipt  in  more  than  one  country,  468. 
against  joint  and  separate  estate,  468. 
creditor  holding  bills  as  security,  469. 
where  bills  afterwards  paid,  amount  must  be  expunged. from 

proof,  469. 
])roving  on  bills  brought  up  after  acce^)tor's  bankruptcy,  469. 
8ot-oif,  mutual  credit  and  mutual  dealings  m  bankniptcy,  470. 
when  the  mutual  credit  must  have  existed,  470. 
credit  must  not  have  been  given  after  notice  of  act  of  bank- 
ruptcy, 470. 
fraudulent  set-oiT,  471. 
set-off  under  general  statutes  of  set  off  more  extensive  than 

under  mutiuil  credit  clause,  471. 
trustee  cannot  deprive  creditor  of  Kct-off  once  existing,  472. 
not  only  mutual  debts  but  mutual  credits  and  mutual  dealings 

now  available  for  set-off  in  bankruptcy,  472.  .. 

mutnal  credit  more  comprehensive  than  mutual  debts,  4/2. 
mutual  credit  need  not  be  of  money,  472. 
mutual  credit  may  be  where  no  debt  due,  473. 
mutual  credit  need  not  have  been  intended,  473. 
in  mutual  dealings  those  only  prior  to  the  commencement  of 

bankruptcy  to  be  considered,  472,  note  (p). 
unless  act  of  bankruptcy  was  secret,  in  which  case  creditor's 

knowledge  fixes  the  time,  472,  note(;j). 
mutnal   credit  must  have   existed  before   the  bankruptcy, 

473,  note  (x), 
mutual  dealings  clause  will  not  authorise  set-off  to  a  breach  of 

trust,  474. 
mutual  credit  does  not  extinguish  a  lien,  474. 
set-off,  &c.,  in  bankruptcy  may  be  relied  on  either  in  an  action 

or  in  bankruptcy  proceedings,  474. 
and  whether  the  action  be  for  debt  or  damages,  474. 
mutual  credit  in  winding  up,  475. 
what  property  is  divisible  among  creditors,  455,  456,  475. 
trust  ])roiierty  excepted,  475. 

securities  in  hands  of  acrcptor  becoming  banknipt,  475. 
how  far  holder  entitled  to  benefit  of  sucn  securities,  475. 
rule  in  Ex  parte  Waring^  476. 

holder's  rights  as  to  funds  deposited  with  a  third  person,  476. 
holder  not  entitled  to  guarantee  given  to  acceptor,  477. 
unless  given  for  purpose  of  being  exhibited,  477. 
reputed  ownership  clause,  477. 

share  of  dormant  partner  does  not  paas  under,  478,  480,  note  {q), 
though  proof  by  fender  with  share  of  profits  was  postiwued  to 

that  of  other  creditors  by  Bovill's  Act,  s.  5... 478. 
and  now  by  Partnership  Act,  1890,  s.  3... 47,  note  (h). 
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BANKRU  PTCy-cwi/tMM«/. 

reputed  ownership  clauso — contmiud. 

assigned  debts,  when  within  reputed  ownership  cknsc,  478. 
when  unconscientiuusly  allowed  to  remain  in  disposition  of 

debtor,  478. 
notice  to  debtor  not  necessary  to  complete  assignment   of 

negotiable  bills,  478. 
otherwise  if  not  negotiable,  478. 
negotiable  bills  and  notes  may  pass  to  trustee  as  mere  chattels 

under  this  clause,  478. 
if  not  negotiable  nor  duo  or  growing  due  to  bankrupt  in  his 

business,  qturre,  477,  note  (a), 
but  not  bills  in  hands  of  agents  for  specific  purpose,  479. 
nor  bills  in  hands  of  factor  or  banker  uufcss  di^ounted  or 

treated  us  cash,  456,  note  (r),  479. 
and  mere  entry  of  the   bills  in  the   cash   colnnm  is  not 

treating  them  as  cash,  480. 
position  of  bankrupt  piior  to  discliargc,  480. 

until  tiiistee  intervenes,  party  dealing  hmidfidc  and  for  value 

with  bankrupt  in  re8i)ectof  his  after- acquiit?d  property,  even 

with  knowledge  of  bankruptcy,  gets  good  title  against  the 

trustee,  481. 
subject  to  this  rule  the  Inistee  is  the  person  to  indorse  or 

transfer,  198. 
but  acceptor  or  maker  of  negotiable  bill  or  note  cannot  dispute 

capacity  of  bankrupt  pa^-ee  to  indorse,  481. 
and  payee  of  accommodation  bill  becoming  bankrupt  hss  no 

l>eneficial  interest  therein  which  can  pass  to  tnibtec,  and  he 

can  therefore  make  valid  transfer  for  value,  198,  481. 
effect  of  dischnrge,  481. 

releases  bankrupt  from  all  debts  provable,  481. 

except  liabilities  to  the  Crown,  481. 

or  iucurifd  by  fraud  or  fraudulent  breach  of  trust  to  which  he 

was  a  part}',  481,  482. 
but  does  not  release  bankrupt's  partner,  co-trustee,  surety,  or 

co-surety,  482. 
as  to  bills  accepted  in  blank  before  bankruptcy  and  filled  up 

after  discharge,  482,  note  (a), 
valuation  of  securities  for  pur|x>se  of  voting,  482. 
un  bankruptcy  of  drawee,  presentment  for  acceptance  excused  and 

holder  may  treat  bill  as  dishonoured,  208. 
but  holder  may  present,  either  to  the  bankrupt  drawee  or  his 

trustee,  208 
bankruptcy  of  drawee,  acceptor,  or  maker  does  not  excuse  present- 
ment for  payment,  289. 
nor  dispense  with  notice  of  honour  to  drawer  and  indorsers, 

246. 
on  bankruptcy  of  drawer  or  indorser,  notice  of  dishonour  may  be 
either  to  drawer  or  indorser  himself  or  to  his  trustee,  236. 

BASTARD, 

note  given  to  indemnify  a  parish  from,  illegal,  157. 

BEARER, 

bill  or  note  payable  to,  transferable  by  delivery,  2,  94, 169. 

BEGINNING, 

right  of,  at  the  trial,  431. 


BELLMAN, 

delivery  of  letter  to,  224. 

BETTER  SECURITY, 
protest  for,  214. 

BILL  BROKER, 

how  he  may  raise  money  on  bills,  41,  181,  187,  288,  290. 

BILLS  OF  EXCHANGE, 
history  of.     See  Preface. 
what,  1. 

peculiar  qualities  of,  3 

not  subjects  of  larceny  at  common  law,  4,  202. 
aie  so  by  statute,  203. 
are  assignable,  3. 
inland  and  foreign,  130. 
sets  and  copies  of,  131,  133. 

consideration  presumed  nntil  contrary  appears,  3.  135. 
effect  of  drawing  and  indorsing  of,  4. 
accepting,  effect  of,  4. 

how  far  considered  goods  and  chattels,  4,  478. 
may  be  taken  in  execution,  4,  202. 

or  nndcr  an  extent,  4,  202. 
might  formerly  operate  as  wills  or  testamentary  instruments,  6. 
may  in  some  cases  be  a  declaration  of  trust,  5. 
on  what  to  be  written,  85. 
in  what  language,  85. 
may  be  written  in  pencil,  85. 
signature,  36,  86. 

superscription  of  place  where  written,  86. 
date,  87. 

superscription  of  sum  payable,  94. 
time  of  payment,  88. 
request  to  pay,  89. 
description  of  payee  or  indorsee,  89. 
bills  under  20.9... 95. 

under  5^..95. 
under  seal,  77. 

when  it  can  be  the  subject  of  a  danalio  nwrlis  causd^  199. 
capacity  of  contracting  parties  to,  35 — 84. 
when  considered  as  sold,  182—186,  298. 
no  one  liable  on,  unless  his  name  appears,  86,  181,  463. 
**  value  received,"  of  the  words,  95. 
direction  to  drawee,  98. 
the  words  **  order"  or  "  bearer,**  93,  167. 
direction  to  place  to  accoimt,  99. 
words  "as  per  advice,"  &c.,  99. 
place  where  made  payable  by  drawer,  98,  259,  284. 
by  the  acceptor,  259,  284—288. 
by  co-partnerships  or  corporations,  77—84. 
by  persons  in  official  situations,  83.     And  see  Aitpendix  II. 

given  to  them,  83. 
must  be  for  payment  of  a  certain  sum,  103. 

and  for  money  in  specie,  104. 

not  out  of  a  particular  fund,  107. 
must  not  be  drawn  on  a  contingency,  104. 
irregular  bill  may  be  treated  as  agreement,  108,  note  {d), 

stamp  in  such  cases,  108,  note  {d),  119, 123. 
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BILLS  OF  EXCHANGE— ro«/i«twrf. 

operation  of  agreements  respecting,  110 — 114. 

formal  parts  of,  85 — 100. 

ambiguous,  conditional,  or  irregular,  101—109. 

stamps  on,  115  —129. 

Tvhen  may  be  stamjied  after  execution,  117. 

release  by  parol,  264,  265,  266,  note  (t),  309. 

conveys  no  lien,  25. 

iM  not  an  equitable  assignment,  19,  note  {g\  22,  25,  252. 

BILLS  OF  EXCHANGE  ACT,  1855... 26,  409  -412. 
rei>ealed  by  Statute  Law  Kevision  Act,  1888.. .412. 

saving  as  to  inferior  Courts,  412. 
no  other  cause  of  action  could  be  joined,  409. 
but  claim  for  interest  might  be,  410. 
and  costs  of  noting,  410. 
statement  of  claim  could  be  founded  on  the  consideration  as  well, 
409. 

BILLS  OF  LADING, 

assignability  of,  8,  note  (k), 

BLANK, 

indorsement  in,  171. 

indorsement  on  blank  paper,  92,  188. 

acceptance  in,  92,  254. 

BLANK  INDORSEMENT.    See  Indorstinent  in  Blank. 

BLANK  STAMPED  PAPER, 

signatures  on,  87,  92,  188,  254. 

BLIND  MAN, 

note  by,  70,  note  (;),  342. 

BONA  FIDE  HOLDER  FOR  VALUE, 
meaning  of,  139. 

BONA  NOTABILIA, 
bills  were,  61. 

BOVILL'S  ACT,  47,  note  (ft),  478. 

now  replaced  by  Partnership  Act,  1890. ..47,  note  (ft).  , 

BRANCH  BANKS,  ■ 

how  far  considered  distinct,  26,  230. 
notice  of  dishonour  through,  230,  233. 

BURTHEN  OF  PROOF, 

in  case  of  alleged  holder  without  value,  136,  141. 

in  case  of  holder  with  alleged  notice  of  illegality  or  fiund,  136, 

OS  to  time  of  indorsement,  87,  171. 

as  to  time  of  accei^tance,  87,  257. 

as  to  time  of  drawing,  87. 

as  to  notice  of  dishonour,  231,  241. 

as  to  alteration  of  bill,  339. 

as  to  law  of  foreign  country,  388 

in  cases  of  uudue  influence,  69. 

ns  to  cancellation  by  mistake,  263. 


Index.  543 


BUSINESS  DAYS, 
what  are  not,  207. 


C. 


CANCELLATION,  263,  264. 

when  an  acceptance  may  be  cancelled,  261,  265. 
of  an  indorsement,  177,  263,  266. 
payment  of  cancelled  cheque,  294,  347. 
by  mistake,  263. 

CAPIAS  AD  SATISFACIENDUM, 

former  effect  of  discharge  nnder,  312. 
imprisonment  for  debt  now  abolished,  448. 

CHATTELS, 

to  what  purpose  bills  and  notes  are,  4,  478. 

CHEQUES, 
what,  16. 

difference  between  cheques  and  bills  of  exchange,  32. 
within  Bills  of  Exchange  Act,  1855.. .26,  410. 
formerly  not  liable  to  stamp  duties,  17 — 19. 

except  when  circulated  more  than  fifteen  miles  from  place  of 
payment,  18. 
now  all  liable  to  penny  stamp,  18,  117,  119.  123. 
consequences  of  drawing  cheque  on  unstamped  paper,  18, 117,  121, 
122, 

penalty  on  drawer,  18,  121,  122. 
post-dating,  18. 

alteration  of  law  by  recent  statutes,  18. 
amount  for  which  cheque  may  be  drawn,  18. 
obligation  of  banker  ta  pay,  19. 
action  against  banker  for  not  paying,  19,  252. 

what  will  justify  him  in  not  paying,  20. 
should  be  presented  or  forwarded  the  day  after  it  is  issued,  20,  21, 

22,  281. 
general  rule  as  to  presentment  of,  20 — 22,  281. 
between  holder  and  drawer,  20,  21,  note  (o). 
as  between  holder  and  a  transferor  not  the  drawer,  20,  22,  281. 
between  holder  and  his  own  banker,  22. 
where  parties  do  not  live  in  same  place,  22. 
loss  on  overheld,  where  bank  fails,  21,  note  (o). 
what  amounted  to  an  engagement  by  drawee  to  pay  cheque,  23. 
transfer  of,  27,  167,  169. 
crossed  cheques,  28 — 31. 
what  a  cheque  is  evidence  of,  24,  436. 
when  cheque  evidence  of  payment,  24. 
when  it  amounts  to  payment,  24. 

crossed  cheque,  when  payment  of  protected,  30,  375,  note  (u). 
when  it  may  be  taken  in  payment,  24. 
holder  of,  whether  assignee  of  a  chose  in  action,  19,  25,  476. 
drawer's  death,  effect  of,  20,  200. 
fraud  in  filling  up  cheques,  25,  342,  347. 
when  several  must  join  in  drawing,  26. 
period  at  which  banks  should  debit  customers  with,  26. 
not  required  to  be  protested,  26. 
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notice  of  dishonour  of,  26,  32,  219,  240,  376. 

ilonor's  own  does  not  pass  under  a  donatio  mm'tis  eaiisd,  200. 

might  formerly  if  drawn  to  order,  200,  note  {I). 

overdue  cheque,  23,  192. 

if  banker  pays  cheque  long  after  it  is  drawn  to  wrongful  owner 

it  is  his  own  loss,  293,  294. 
if  lost,  action  will  not  lie  upon  it  at  common  law,  392. 

unless  not  negotiable,  S93. 
venue  in  action  on,  409. 
may  be  taken  in  execution,  4,  27. 
cheque  drawn  payable  to  order,  27. 
payment  by  banker  on  forged,  25,  27,  294,  346. 
protection  to  banker   paying  on  forged  indorsement  of  cheque 

drawn  on  him,  27,  89,  252,  346. 
banker  paying  after  notice  of  customer's  bankruptcy,  liable  to 

trustee,  460. 

CHOSE  IN  ACTION, 

now  assignable  at  law,  3. 
formerly  only  so  in  equity,  77,  note  {?i), 
reduction  into  )X)sscssion,  73. 

now  exempted  from  reputed  ownership  clause,  with  ezeeptions, 
477,  note  (d),  478. 

CHRISTMAS  DAY. 

a  non-business  day..  207,  227,  230,  276,  283. 

CHURCHWARDEN, 

note  given  by  or  to,  83. 

CIRCULAR  NOTES,  109. 

CLEARING  HOUSE, 

delay  caused  by  using  not  unreasonable,  22. 

COHABITATION, 

I>ast  illicit,  a  consideration  not  illegal,  but  insuflScient  to  support 

a  note,  156. 
future,  an  illegal  consideration,  156. 

COLLATERAL  SECURITY,  14,  112,  326,  373. 
effect  of  agreement  as  to,  434. 

COMMISSION  OF  BANKRUPTCY.    See  Bankruptcy, 

COMMON  COUNTS.     See  Money  C(mnts. 

COMPANIES.     See  Corporaiiom  and  Co^npanies, 

COMPOSITION  WITH  CREDITORS, 

note  secretly  given  to  one  creditor  in  preference  to  others,  void,  J  53. 

though  given  by  a  third  person,  153. 
any  secret  addiiional  security  void,  though   for  the  same  sum, 

153,  162. 
creditor  cannot  split  his  demand,  154. 

when  he  must  refund  money  paid  on  bills  which  he  retains,  151. 
when  composition  entered  into  by  holder  with  acceptor  discharges 
other  parties,  325. 
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COMPROMISE  OF  A  CLAIM, 

may  be  a  consideralion  though  claim  unfounded,  147. 

CONDITION, 

bill  or  note  cannot  be  drawn  or  made  payable  on,  104. 
can  be  accepted  conditionally,  104,  259. 
parol  evidence  of  a  conditional  delivery,  113. 
conditional  indorsement,  174,  175. 
conditional  acceptance,  259. 

CONFLICT  OF  LAWS,  379. 

CONSIDERATION, 
presnmed,  8,  135. 

executory,  in  an  action  by  a  corporation,  78. 
when  it  must  be  proved,  136, 141,  note  {p). 
rules  of  pleading,  138. 
gift  of  a  Dill  or  note,  144. 
nature  of  the  consideration,  145. 

8 re-existing  debt,  46,  145. 
uctnatinf;  balance,  146. 
debt  of  third  person,  146. 
judgment  debt,  147. 

where  more  than  one  consideration  comes  in  question,  148. 
failure  of  consideration,  149,  419. 
notice  of  its  absence,  149. 
notice  to  prove  not  necessary,  137,  note  {d). 
as  between  what  parties  its  absence  is  a  defence,  149,  150,  164. 
its  partial  failure,  150. 
fraudulent  considerations,  152 — 155. 
ill^  155—164. 

no  defence  against  holder  indue  course,  139,  160. 
notice  of  illegality,  143,  159,  160. 
notice  to  an  agent,  143. 
immoral,  155. 
in  contravention  of  public  policy,  156. 

guroing,  158. 
orse-racing.  159. 
good  in  hands  of  innocent  indorsee,  139,  160. 
nfiw  security,  161. 
stock-jobbing,  161. 
sale  of  an  office,  163. 

stipulation  with  sheriff  for  case  and  favour,  163. 
signing  bankrupt's  certificato,  163. 
loan  from  illegal  company,  164. 
sale  of  snirituous  liquors,*  163. 
attorney  s  bill  not  delivered,  164. 
part  illegal,  165. 

when  can  be  taken  advantage  of  after  judgment  by  default,  164. 
when  the  Court  will  stay  proceedings  on  affidavit  of  absence  or 

consideration,  431. 
renewed  bill  given  on  illegal  consideration,  when  void,  165. 
transferor  by  delivery  only  not  in  general  liable  on  the,  182. 

CONSOLIDATING  ACTIONS, 
on  bills  or  notes,  430. 

CONSTRUCTION, 

of  written  instruments,  222. 

B.B.R.  N  N 
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CONTINGENCY.    ZttCondiivm. 

CONTRACT, 

distinction  between  contracts  nuder  seal  and  not  nnder  seal,  8. 
bill  or  note  does  not  suspend  a  contract  under  seal,  874. 
contrary  to  public  morals,  155,  881. 

CONTRIBUTION, 

between  sureties,  880. 
between  parties  jointly  liable,  9. 

CONVICTED  FELONS, 

formerly  could  not  acquire  title  to  bill,  76. 

CO-PARTNER  OR  CO-PLAINTIFF, 
bound  by  acts  of  his  companion,  52. 

COPIES  OF  BILLS»  188. 

CO-PLAINTIFFS, 

bound  by  misconduct  of  eacb  other,  52. 

COPY, 

of  notice  of  dishonour,  admissible  evidence,  without  notice  to 

produce,  225. 
of  protest  need  not  accompany  notice  of  dishonour,  215, 228. 

CORPORATIONS  AND  COMPANIES, 

corporations  can,  in  general,  contract  only  by  writing  under  their 

common  seal,  77. 
exceptions  to  the  rule,  77,  78. 

must  have  special  authority  to  draw,  indorse  or  accept  biUs,  78. 
elTect  of  indorsement  by  cor|ioration  not  authorized,  Z%^  77.    «^^ 
corporation  carrying  on  public  works,  78. 
form  of  action,  78. 
effect  of  bank  acts,  79. 
do  not  apply  to  commercial  firms,  78. 
relaxed  by  the  7  Geo.  4,  c.  46  .  .  79. 
privileges  of  the  Bank  of  Englsrd,  79. 
members  of  joint-stock  bankin    (ompanies  suing  the  company  or 

sued  by  it,  81. 
liability  of  directors  on  bills  and    otes,  81, 83. 
on  implied  warranty  of  .luthorit} .  77,  88. 
companies  completely  registered,  ^  . 
deed  or  memorandum  is  notice,  8L. 
manager  or  public  officer  suing,  84,  405. 

COSTS, 

'  now  almost  entirely  discretionary,  447,  448. 
of  actions  brought  against  party  suing,  150,  446. 
when,  on  payment  of  debt  and  costs.  Court  will  stay  proceedings, 

480,  446. 
what  costs  must  1)6  paid,  289,  412,  447. 
proceedings  for  costs,  446. 

COUNTER  CLAIMS,  151,  427—428,  438. 

COUNTRY  BANK  NOTES,  11.    See  BarCh^  Cash  Notes. 
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COUNTY  COURTS, 

Bills  of  EzchAnge  Act,  1855,  still  in  use  Id,  27,  412  note, 
venae  in,  409. 

COUPONS,  108, 124. 

COVENANT, 

not  to  sue,  818,  815,  828. 

not  to  sne  within  a  limited  time,  818,  815, 825. 

CREDITOR, 

taking  bills  of  third  person,  consequence  of,  874. 
agent  of,  taking  debtor's  bUl,  875. 
if  bill  dishonoured,  what  he  must  prove,  876. 
petitioning—see  Bankruptcy, 

CROSS  BILLS  AND  ACCEPTANCES, 

when  mutually  considerations  for  each  other,  145,  150. 
proof  in  bankruptcy  on,  465. 

CROSSED  CHEQUES, 

Sayment  by  a,  when  good,  28  €t  seq,,  80,  875,  note  (u). 
oubly  crossed,  80. 
crossing  material  part,  81,  887,  note  {d), 

CROWN, 

cannot  be  guilty  of  laches,  249,  290. 


D. 

DAMAGES, 

what  recoverable,  489,  440,  467. 
in  trover,  898. 

DATE, 

subsequent  insertion  of,  87. 

not,  in  general,  essential,  86. 

printed  dates  formerly  illegal,  87. 

poet-dating  a  biU,  so  as  to  evade  a  higher  duty,  86. 

post-dating  cheque,  18,  and  note  ((Q. 

dates  of  bifis  under  6Z.,  87. 

is  a  material  particular,  87. 
alteration  of,  889. 

when  interest  runs  from,  86,  note  {q),  441,  445. 
evidence  of,  87, 171,  257. 
when  Statute  of  lamitationa  runs  from,  855,  856,  note  {d). 

DATS,  how  computed,  276. 

DAYS  OF  GRACE,  276. 

how  many  allowed  in  foreign  countries,  278. 

Sunday  Christmas  Days,  Good  Fridays  and  Public  Fasts,  276. 

Bank  Holidays,  276. 

presentment  before  expiration  of,  279. 

on  what  instruments  allowed,  109  note  (i),  279. 

on  notes  payable  by  instalments,  18,  279. 

N   N   2 
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DBATH, 

indonement  to  a  dead  man,  60. 

who  is  to  indorse  after,  60,  197. 

of  drawer  of  cheque,  20,  200. 

dontUio  mortis  cauad,  200. 

presentmeut  for  acceptance  on  death  of  drawee,  208. 

notice  of  dishonour  on  death  of  drawee,  286. 

presentment  for  payment  on  drawee's  death,  286. 

DBBEKTUBES,  77,  108,  284. 

DEBT, 

a  preexisting,  is  a  consideration,  46, 145. 
imprisonment  for,  abolished,  448. 

DEED,  OB  Memorandum, 

of  company  completely  registered,  evidence,  82. 
taken  as  security,  how  fieur  it  is  an  extinguishment  of  liability  on 
a  biU,  812. 

DELIYEBING  UP  BILL  OR  NOTE,  288,  298,  808. 

DELIVERY, 

necessary  to  complete  every  contract  on  a  bill  or  note,  2,  6,  169, 

172,  262. 
by  executor  after  indorser's  death,  60,  198. 
necessary  to  perfect  indorsement,  172. 

to  perfect  acceptance,  172,  262. 
notice  in  lieu  of;  169,  262. 
transfer  by,  181. 
liability  of  party  transferring  by  delivery,  vrithoat  indorsement; 

181—185. 
rights  of  transferee  by  delivery,  186. 
warrants,  genuineness  of  signature,  181,  185. 
unauthorized,  40. 
as  an  escrow,  118,  855. 
presumption  of,  178. 

DEMAND,  particulars  of,  now  in  general  unnecessary,  412. 

DEMAND   BILL  OR  NOTE  PAYABLE  ON, 
what,  88,  276,  279,  283. 
where  no  lime  of  payment  is  specified,  bill  or  note  is  payable  on 

demand,  88,  288. 
actual  demand  not  necessary  to  charge  acceptor  or  maker,  14  286 

288. 
fix>m  what  time  the  Statute  of  Limitation  runs  on,  856,  857 
presentment  of,  280. 

proof  in  bankruptcy  of  bill  on  demand,  462. 
when  considered  overdue,  28, 192,  198. 

DEMAND  OF  ACCEPTANCE.    See  FttsmUinenlfor  Aeeeptafut 

DEMAND  OF  PAYMENT.    See  PresefUmeni  for  Payment 

DEPOSIT, 

by  bill  broker,  41,  46. 

frandnlent,  by  agent,  46. 

by  restrictive  indorsee,  180, 181. 
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DEPOSITED  SECURITIES, 

with  acceptor,  holder's  right  to,  25,  470. 

with  third  persons,  476. 

with  a  bauKcr,  his  lien  on,  198. 

his  responsibility  for  safe  custody,  198. 
a  gaarantee,  477. 

DESTRUCTION.    Seei^. 

DETINUE,  ACTION  OF, 
for  a  bill,  897. 

DIRECTION, 
to  drawee,  98. 

where  the  word  cU  precedes,  98. 
ai  a  letter  containing  notice  of  dishonour,  224,  226. 

DIRECTORS, 

drawing  or  accepting  bills,  80. 
implied  warranty  of  authority,  44,  83. 

DISCHARGE, 

by  giving  time.    See  Principal  and  Surety. 

before  breach  of  contract,  264,  266,  810,  814. 

what  conduct  of  the  holder  towards  the  surety  discharges  the 

principal,  829. 
by  bankruptcy,  825,  464,  481. 

DISCOUNT, 

under  suspicious  circumstances,  186,  390. 

securities  neld  by  banker  **  pending  discount "  need  not  be  valued 

by  banker  on  bankruptcy  of  customer,  482. 
except  for  voting,  482. 

DISCOVERY,  BILL  OP. 

in  aid  of  action  or  defence  on  bill,  430. 
on  an  I  0  U,  84. 

DISHONOUR, 

by  non-acceptance,  209. 

by  non-payment,  291. 

notice  of.    See  Notice  qf  Dishoncur. 

DISTRESS, 

right  of,  not  suspended  by  bill  or  note,  874. 

DIVIDEND  WARRANTS,  31,  78. 

DONATIO  MORTIS  CAUSA,  199. 
bond  may  be,  200. 

or  bank  note,  200. 
but  not  railway  stock,  200,  note  (q). 
nor  donor's  own  cheque,  200. 
cheque  of  a  third  party  may  be,  201. 
bill  or  note  of  hand,  200. 
inclination  of  the  Courts  with  respect  to,  201. 

DORMANT  PARTNER,  65—60,  478.    And  see  PaHner, 
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DRAWEE. 

who  he  is,  2. 
direction  to,  98. 

DRAWER, 

who  he  is,  2. 

contract  of,  174 — 177. 

his  signature,  97.  ,  ^^     ^, 

can  draw  bill  payable  at  a  particnlar  place,  98,  259,  261. 

still  acceptance  may  be  general,  259,  note  (w). 

DRAWING  BILL, 

effect  of,  4,  21, 174,  176. 

DRUNKENNESS, 
partial  or  total,  70. 
not  made  in  state  of,  70. 
must  be  specially  pleaded,  70,  419. 
ratification,  70,  note  (n). 

DUE  COURSE.    See  Holder  in  Dw  Coune, 
holder  in,  2, 1S9. 
payment  in,  194,  292. 

DUPLICATE  OF  LOST  BILL, 
application  for,  894. 

DURESS, 

makes  proof  of  consideration  necessary,  136. 

DUTIES  OF  THE  HOLDER, 

presentment  for  acceptance,  206 — 210. 
noting  and  protest,  211—217,  384. 
presentment  for  payment,  275 — 291. 
notice  of  dishonour,  218—250,  273,  384. 


E. 


EARNEST, 

bill  or  note  is,  378. 

EAST  INDIA  BONDS,  78, 188. 

EFFECTS, 

whether  want  of,  in  the  drawee's  hands,  prevents  the  drawer  from 

being  discharged  by  indulgence  shown  to  the  drawee,  819. 
want  of,  excuses  protest,  216. 
and  notice  of  dishonour,  240. 
and  presentment  for  payment,  289. 
will  not  avail  as  an  excuse  in  an  action  against  indorser,  216,  241, 

242. 
nor  as  an  excuse  in  an  action  against  the  drawer,  where  there 
is  reasonable  ground  to  expect  payment,  243. 
whether  a  party  paying  supra  protest  has  any  remedy  against  an 
acceptor  without  value,  274. 
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ELECTION, 

to  proTe  or  sae.    See  Bankruptcy . 
to  treat  fraud  as  fraud,  152. 

EHBEZZLE&CENT  OF  BILLS, 
is  felony,  203. 

ENTRIES, 

by  deceased  persons  on  the  bill,  870. 
by  others,  114,  369. 

EQUITIES  ON  INSTRUMENTS, 

overdue  bills  and  notes,  139,  190,  191. 

accommodation  bills,  191. 

on  securities  of  iaoorporated  companies,  77,  and  note  (g), 

EQUITY,  COURT  OF, 

when  it  would  restrain  the  negotiation  of  a  bill,  or  order  it  to  be 

delivered  up  to  be  cancelled,  193,  203,  899. 
former  jurisdiction  in  case  of  lost  or  destroyed  bills,  395. 
when  it  would  restrain  action  on  bill,  899. 
bill  of  discovery  in,  in  aid  of  defence^  &c,  34,  430. 

ESCROW, 

delivery  as,  113. 

ESTOPPEI^ 

pleading,  429. 

on  a  married  woman,  71. 

on  an  infant,  68, 

by  acceptance,  68,  266,  268. 

by  drawing,  174. 

by  indorsing,  175. 

doctrine  of,  its  applicability  to  negotiable  iustraments  signed    in 

blank,  188,  254. 
by  negligence,  25,  847. 

EVIDENCE, 

at  trial  under  new  rules,  438. 

riffht  to  beg|n,  431. 

iplittin^  pUintiflrs  case,  433. 

wnere  bill  or  note  payable  at  a  particular  place,  285 — 288. 

competency  of  parties  to  the  instrument  as  witnesses  in  actio  n  s 

between  other  parties,  433. 
declarations  at  the  time  of  making  the  instrument,  433. 
declarations  of  former  holders,  433. 
effect  of  admissions  on  record,  438. 
proof  of  signature  or  mark,  434. 
collateral  security,  434. 
identity  of  defendant,  434. 
evidence  of  consideration,  186 — 142. 
production  of  bill  when  necessary,  485. 
proof  of  name,  484. 

effect  of  admission  under  judge's  order,  435. 
proof  of  signature  by  agent,  434. 
bUl  or  note  evidence  under  the  common  counts,  485. 
proof  in  various  actions,  437. 
payee  v,  maker  or  acceptor,  437. 
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EVIDENCE— (ro>;^mM«i. 

indorsee  v.  maker  or  acceptor,  4d7. 

indorsee  v,  indorser  or  drawer,  488. 

receipt  on  bill,  438. 

statements  by  deceased  persons,  438. 

amendment  at  trial,  419. 

of  date  of  bill,  86,171,  257. 

to  save  the  Statute  of  Limitations,  369. 

of  notice  of  dishononr,  225,  281,  247,  249. 

unstamped  bUl,  117,  127,  463. 

Bankers'  Books  Act,  489. 

See  other  poirUs  under  the  differerU  heuda  to  whUsk  they  relate. 

EXCHANGE, 

where  foreign  bill  must  be  paid  according  to  the  course  of  ex- 
change mien  payable,  388. 
of  bill  lor  other  bill,  182,  310,  813,  875,  877. 
of  acceptances,  proof  of,  in  case  of  bankruptcy,  146,  150,  465. 

EXCHEQUER  BILLS, 

when  wrongful  transfer  of,  will  pass  property,  78, 187. 
banker's  lien  on,  198. 

EXECUTION, 

bank  notes,  bills  of  exchange,  promissory  notes  and  cheques  can 

be  taken  in,  4,  27,  202. 
efl'ect  of  waiving  execution  against  the  person,  312,  324. 
against  the  goods,  319. 
where  the  Court  will  restrain  execution,  448. 
when  execution  is  a  satisfaction,  312,  324,  448. 

EXECUTORS  AND  ADMINISTRATORS, 
rights  and  liabilities  of,  60 — 65. 
implied  and  bound  without  being  named,  60. 
effect  of  indorsement  to  a  dead  man,  60. 
indorsement  by  executor,  60,  65,  198. 
indorsement  by  one  of  several  co-executors,  64. 
presentment  by  and  notice  to,  60,  286. 
effect  of  probate,  61. 
bills  and  notes,  bona  nolaMlia,  61. 

appointment  of  debtor  to  be  executor  a  release  at  law,  61,  315. 
not  so  in  equity,  61. 
debt  in  his  nands  is  assets,  63. 
debtor  becoming  administrator,  63,  315. 
where  executors  may  sue  as  such,  62. 
delivery  by  executor  after  indorser's  death,  64,  198. 
joinder  of  common  counts,  68. 
when  executor  personally  liable,  64,  170. 
acknowledgment  by.    See  Statute  of  Limitations, 
receiving  share  of  profits,  52,  note  (A). 

EXPENSES, 

of  special  messenger,  to  give  notice  of  dishononr,  formerly  re- 
coverable, 225. 
of  noting  and  protest,  439. 
of  postages,  telegraphing,  &c,  446. 
proof  of,  in  bankruptcy,  467. 
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EXTENT, 

bills  and  notes  may  be  seized  ander,  4,  202. 

presentment  excused  by,  290. 

where  bill  is  taken  under,  notice  of  dishonour  is  not  necessary,  249. 

EXTINGUISHMENT, 

of  right  of  action  on  a  bill,  311,  812. 
warrant  of  attorney  is  not,  811. 


F. 

FACT, 

mistake  ol    See  Mistake, 

FACTOR, 

how  far  he  can  convey  a  title  by  pledging  bills,  41. 
misdemeanour,  if  he  pledge  beyond  the  extent  of  his  lien,  46, 208. 

FAST  DAT.    See  Holiday. 

FATHER  OR  SON, 

of  the  same  name,  bill  ^layable  to,  90. 

FELON  CONVICT, 

acquired  no  title  to  bill  by  indorsement,  76. 
Forfeiture  Relief  Act,  76. 

FELONY, 

embezzlement  of  bills  or  notes  is,  208. 
forgery  of  bills  or  notes  is,  340. 
larceny  of  bills  or  notes  is,  202. 

FEME  COVEBT.    See  Married  Woman, 

FIAT.    See  Bankrupky, 

FICTITIOUS  NAME, 
for^ng,  842,  846. 
fictitious  payee,  91,  268. 
And  see  Fteface  to  15th  edition. 

FLUCTUATING  BALANCE, 
a  consideration,  146. 
biurden  of  proof,  146,  note  (m). 

FOREIGN  BILI^  AND  NOTES, 
what  are,  13,  180. 
sets  of  bills,  181. 

presumption  of  bills  being  inland,  180. 
stamp  on  inland  bill  purporting  to  be  foreign  one,  121,  181 
acceptance  of,  257. 
protest.    See  ProUsL 

FOREIGN  CURRENCIES,  888. 

FOREIGN  LAW, 

general  English  principles  as  to,  880. 
where  lex  laei  cofUraUHe  governs,  881,  882. 
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FOREIGN  LA.W—tofUiuuecL 
foreign  acceptance,  882. 
foreign  indorsement,  882,  883. 
foreign  discharge,  883. 
where  lex  loci  solutionis  governs,  884. 
foreign  indorsement  of  English  note,  884. 
time  of  payment,  884. 
protest  and  notice  of  dishonour,  884. 
acceptance  at  a  particular  pkce,  885. 
•  general  acceptance,  885. 
rate  of  interest,  885. 

revenue  Liws  of  other  countries  disregarded,  886. 
immoral,  illegal  and  injurious  contracts  with  respect  to,  885. 
stamps  on  colonial  bills,  886. 
application  of  lex  fori,  386. 
Statutes  of  Limitations  as  to,  387. 
burthen  of  proof,  121,  130,  388. 

FOREIGN  PRINCIPAL,  185. 

FOREIGN  SECURITIES, 
stamp  on,  125. 

FORGERY, 

what  it  is,  840. 

incapable  of  ratification,  87,  268. 

estoppel,  89,  268. 

forgery  of  indorsement,  where  indorsement  is  essential,  conveys 
no  title,  89,  846. 

statutes,  840,  844. 

of  void  or  informal  bills,  841. 

by  misapplication  of  a  genuine  signature,  341. 

by  party  signing;,  842. 

by  filling  up  a  blank  acceptance  for  more  than  an  authority  justi- 
fies, 92,  342. 

by  signature  of  fictitious  name,  342. 

by  fraudulent  signature  of  a  man's  own  name,  348. 

personating  the  party  signing,  848. 

misrepresentation  of  authority,  843. 

by  alteration,  340,  344. 

uttering,  340. 

procuring  to  utter,  344. 

of  foreign  bills,  345. 

form  of  indictment,  845. 

where  several  make  distinct  parts  of  the  instrument,  345. 

evidence,  155,  345. 

civil  conseouences  of,  39,  346. 

payment  or  a  forged  bill,  346. 

when  money  paid  on  forged  bill  may  be  recovered  back^  847 — 849. 

inspection  of  forged  bill,  350. 

of  mdorsement  of  cheque  payable  to  order,  payment  by  banker 
protected,  27,  39,  252,  296,  346. 

FORM  OF  BILLS  OR  NOTES,  85—100. 

FRAUD, 

defined,  152. 

in  filling  upche<]^ue8,  25,  842,  847. 

fraudulent  transter,  186. 
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FRAUD— contintt^f. 

fraudnlent  considerations,  152 — 155. 

election  to  repudiate  the  contract  for  frayd,  152. 

vhen  a  party  who  has  been  defrauded  is  bound,  52—56, 141 — 144, 

162,  159,  178,  399. 
on  defendant,  entitles  him  to  dispute  consideration,  53,  136,  142. 
by  one  partner  on  another,  50 — 54. 
of  agent  binds  principal,  46,  144. 
when  equity  would  relieve  in  case  of,  193,  398. 
how  to  be  pleaded,  419. 

FBAUDULENT  rREFERENCE,  822,  458. 

FRIENDLY  SOCIETIES, 

bill  or  note  by  or  to,  84, 126. 

And  see  stat.  39  &  40  Vict.  c.  45,  Appendix, 

FRIVOLOUS  PLEADINGS, 
will  be  sot  aside,  421. 

FUND, 

bill  or  note  must  not  be  payable  out  of  a  particular  fund,  1,  107> 

108. 
still  does  not  require  agreement  stamp,  108,  note  {d). 


G. 
GAMING  CONSIDERATION,  159. 

GAMING  CONTRACTS  VOID,  159. 

but  transferee  for  value  can  recover  on  bill  or  no  to  for,  189,  159, 
178. 

GIFT, 

of  bill,  &c.,  inter  vivos,  whether  valid,  144. 
as  a  donatio  mortis  eatisd,  200. 

GIVING  TIME.    See  Principal  and  Surety, 

GOLDSMITHS'  NOTES,  11. 

GOOD  FAITH,  136,  139,  140,  186,  188. 

payment  in,  27,  252,  292.     And  see  Code,  s.  00. 
m  bankruptcy,  457. 

GOOD  FRIDAY.    See  Cliristmas  Day  and  Holidays, 

GOVERNMENT  CHEQUES, 
at  what  hour  payable,  21. 

GRACE.     See  Days  of  Grace, 

GUARANTEE, 

when  presentment  is  requisite  to  charge  guarantor,  290. 
notice  of  dishonour,  238,  290. 
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OUAB  ANTEE-  continued. 

second  acceptance  may  be  agoarantee,  107, 168, 177,  886. 
8e<M>nd  maker  of  a  note  mayjM  liable  as  a  guarantor,  107,  836. 
distinction  between  it  and  a  promissory  note,  9,  12. 
given  to  acceptor,  477. 
goanntor  liable  for  interest,  448. 


HALF-NOTES, 
loss  of,  894. 

HOLDER.    See  DuHes  of  Holder. 
who  is,  2, 169,  178. 

HOLDER  IN  DUE  COURSE, 
who  is.  2, 189. 

every  Ikolder  pri7nd  fade  is,  2, 136,  139. 
rights  of,  40,  139,  140. 

holds  unaffected  by  previous  fraud,  duress,  or  illegality  of  consi- 
deration, 54,  139,  157,  159,  178,  399. 

or  insertion  of  wron^^ful  date,  87. 

or  wrongful  completion,  92,  93. 

or  unknown  agreement,  176,  176,  260. 

or  unknown  release  or  waiver,  197,  266,  314. 

or  invisible  alteration,  338. 

or  invisible  cancellation,  347. 

or  unknown  dishonour,  189,  190. 

or  premature  payment,  298. 
delivery  conclusively  presumed  in  favour  of,  140,  173,  175. 
estoppels  in  favour  of,  14,  93,  140,  173,}174— 176,  255,  266. 
bill  drawn  in  a  set,  133. 
foiled  or  urauthorized  signature  defeats  title  of,  89,  346. 

HOLIDAYS,  BANK, 

and  Sundays,  Christmas  Day,  Grood  Friday,  a  public  fast  or  thanks- 
giving day,  ncn-businesfl  days,  21, 207,  230,  276. 
festival  of  other  religions,  230. 
when  bill  payable  on,  falls  due,  276. 

HONOUR, 

acceptance  for,  269,  278. 
payment  for,  805,  307. 

HORSE-RACING, 

where  a  bet  is  valid,  160. 

where  bill  for  bet  void,  160, 161. 
\t      holder  in  due  course  can  recover  on,  189, 159, 178. 

HOUR, 

at  what  hour  presentment  should  be  made,  21,  207,  288. 

HUSBAND  AND  WIFK    See  Married  fFoman^ 
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I. 


IDENTITY 

of  defendant,  evidence  of,  484. 
of  name,  89,  90. 

IDIOT, 

bill  or  note  by,  69. 

ILLEGAL  CONSIDERATIONS  AND  CONTRACTS,  155—164. 
partly  illegal,  165,  462. 

bolder  in  due  coarse  can  recover  on  bill  or  note  given  on,  189, 
178. 

ILLNESS, 

wbetber  it  excuses  presentment  for  acceptance,  207. 
notice  of  dishonour,  239,  246. 

IMBECILITY  OF  MIND.    See  LuntUic. 

IMMEDIATE  PARTIES, 
who  are,  148. 

IMMORAL  CONSIDERATIONS  AND  CONTRACTS,  155—164. 

IMPRISONMENT  FOR  DEBT, 
act  for  abolition  of,  448. 

INCHOATE  INSTRUMENTS,  87,  92,  188,  264,  887. 

INDEMNITY, 

a^odnst  a  lost  bill,  395. 

wnere  it  is  a  defence  to  an  action,  111,  429. 

suret^s  right  to,  329. 

promise  to  indemnify  need  not  be  in  writing,  880. 

effect  of  not  giving,  where  bill  lost,  895,  note  {g), 

INDICTMENT.    See  Larceny  and  Forgery. 

INDORSEMENT, 
what,  2,  170. 
General  effect  of,  4. 

mgredients  of  the  contract,  112,  note  (m),  169,  177. 
warrants  genuineness  of  prior  indorsements,  175,  294,  note  (t). 
unauthorized,  89,  40,  186. 
after  dissolution  of  partnership,  58. 
what  bills  and  notes  transferable  by,  93,  167,  169. 
ifpayable  to  order  transferable  only  by  indorsement,  2,  170. 
effect  of  indorsement  of  bill  not  negotiable,  29,  94,  note  (se),  169. 
of  note,  169. 

subsequent  insertion  of  words  creating  negotiability,  169,  886. 
of  words  restraining  negotiabihty  of  a  bill  or  cheque,  29, 
note  (c),  30,  180. 
blank,  171. 
special,  172. 

by  plurality  of  holders,  170. 
wnere  an  indorsee  is  trustee,  179. 
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INDORSEMENT— co»/inM«2. 
restrictive  indorsements,  180. 
delivery  essential  to  complete  indorsement,  169,  172. 
after  blank  indorsement,  Dill  payable  to  bearer,  93,  171. 

and  as  many  may  then  sue  jointly  on  the  bill  as  can  agree  to 
do  so,  171. 
indorsee  may  convert  blank  into  special  indorsement,  172,  176. 
contract  of  an  indorser,  175—177. 
indorsement  by  a  stranger,  177. 
liability,  how  avoided,  40,  42,  45,  65,  170,  172,  175. 
party  transferring  by  delivery  only,  how  far  liable,  181. 
when  the  bill  is  to  be  considered  as  sold,  182,  877. 
conditional  indorsement,  174. 
what  indorsement  admits,  175,  176. 
rights  of  indorsee,  178. 
e^t  of  re-indorsiAg  a  bill  to  a  previous  indorser,  177,  178,  194 — 

196. 
distinction  as  to  the  right  acquired  by  transferee  where  the  bill  b 

or  is  not  transferable  by  delivery,  186. 
right  of  transferee  to  compel  indorsement,  169,  178. 

cannot  sign  his  transferor's  name,  178. 
where  indorser  is  a  trustee,  179. 
rights  of  transferee  by  delivery,  186. 
negligence  in  transferee,  186. 

transfer  for  part  of  the  sum  due  on  the  instrument,  196. 
consequence  of  indorsing  before  bill  or  note  is  made,  188. 
may  be  either  before  or  after  acceptance,  189. 
may  be  either  on  the  face  or  back  of  the  bill,  170. 
on  an  allonge,  170. 
misspelt  indorsement,  171. 
after  refusal  to  accept,  where  indorsee  knew  of  the  dishonour,  189. 

where  indorsee  did  not  know,  189. 
effect  of  indorsing  an  overdue  bill  or  cheque,  190. 
protection  to  baiucer  paying  on  forged,  27,  252,  346. 
Dill  or  note  cannot  be  negotiated  after  payment  at  maturity  by 
acceptor  or  maker,  126, 194. 

except  notes  re-issuable  by  the  Stamp  Act,  126, 194,  note  (x). 
after  payment  by  drawer,  194,  295. 
presumption  as  to  time  of  indorsemeul^  87,  171,  190. 
former  jurisdiction  of  equity  in  restraining  negotiation,  203,  898 

402. 
striking  out  indorsements,  177, 195. 

when  it  is  doubtful  whether  bill  were  paid  or  transferred,  195. 
after  release,  197,  314. 
after  action  brought,  197. 

genuineness  of,  not  admitted  by  acceptance,  39,  267. 
foreign  indorsement  on  English  note,  888.    And  see  AgerU  ;  Bank' 
ruptcy;  Blind  Man  ;  Corporation;  Executor;  Inf aid ;  Lunatic  ; 
Married  Woman;  Partner. 

INDULGENCE.    See  Principal  and  Surety. 

INDUSTRIAL  SOCIETY.     See  Provident  Society. 

INFANT, 

cannot  be  attorney  to  conduct  a  suit,  37,  note  (c). 
when  he  can  make  a  valid  contract,  65. 
distinction  between  his  contracts,  void  and  voidable,  65. 
acceptance  for  necessaries,  6Q, 
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INFANT— «m/Mi««J. 

contracts  made  in  the  course  of  trade,  66. 

ratification  of  contracts  made  by  an  infant  must  hare  been  in 

writing,  66. 
promissory  note  for  necessaries,  67,  406  note  (t). 
party  to  a  note  with  an  adult,  67. 
blank  acceptance,  67. 
infant  partner,  67. 

what  title  infants,  parties  to  a  bill,  can  convey  to  other  parties, 
36,  68. 
as  a^inst  themselves,  68. 
no  liability  ex  delicto,  68. 
may  sue  on  a  bill  or  note,  68. 
cannot  be  sued  on,  66,  67,  405. 
payment  to  an  infant,  68. 
estoppel,  68. 
Statute  of  Limitations,  359. 

INFANTS'  RELIEF  ACT,  66,  406  note  (t). 

INFORMAL  BILLS,  101—108. 

may  be  evidence  of  an  agreement,  108,  note  (d), 
stamp  on,  108,  119,  123. 
proof  of;  462. 
forgery  of,  341. 

INLAND  BILLS  AND  NOTES, 
what  are,  18,  130. 

INQUIRY, 

not  necessary  to  produce  bill  on  writ  of,  435. 

INSANITY,    ^t  Lunatic. 

INSERTION 

of  words  creating  negotiability,  169,  336. 
of  words  restraining,  29,  30, 180. 

INSPECTION  OF  A  BILL, 
by  defendant,  350,  430,  435 

INSTALMENTS, 

bill  or  note  payable  by,  2,  7,  196,  note  {g\  279,  355. 
stamp  on,  119, 123.  125. 
days  of  grace  on,  279. 

INTEREST, 

its  nature,  439. 

when  recoverable,  440. 

how  much,  440,  444. 

where  made  payable  by  the  instrument,  and  where  not,  440. 

on  bill  or  note  payable  on  demand,  441. 

from  what  period  it  runs,  441. 

as  against  an  indorser,  441. 
how  bankers  should  charge  it  on  cheques,  26,  442 
to  what  period  computed,  442. 
when  money  paid  into  Court,  442. 
when  engagement  to  give  a  bill  will  create  a  liability  to,  443. 
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INTEREST— eon/tnue^. 
in  trover,  442. 
after  tender,  442. 

proceeding  for,  after  payment  of  principal,  865  448 
effect  un£r  Stamp  Act  of  reserving,  127. 
when  not  recoverable,  443,  445,  note  (n),  458. 
on  foreign  bill  or  note,  885,  440,  448. 
proof  for,  in  bankruptcy,  466,  467. 
special  indorsement  on  writ  carries,  413. 
surety  entitled  to,  on  contract  of  indemnity)  880,  448,  447 

INTOXICATION,    ^oa  Drunkmncss. 

I  0  U, 

what  it  is,  12,  88. 

need  not  be  stamped,  88. 

otherwise,  if  it  amount  to  an  agreement,  88. 

need  not  be  addressed  to  creditor,  84. 

bill  in  equity  lay  to  discover  consideratioii  of,  84 

when  action  on  it  will  be  restrained,  84,  398. 

JBREGULAR  BILL  OB  NOTE.    See  Ififormal  BUU 

ISSUE, 

first  delivery  is  in  general,  6,  172,  262 
not  mere  signing  name,  6,  882. 
in  case  of  an  accommodation  bill,  885. 
re-issae,  177,  195,  297. 


J. 

JOINDER  IN  ACTIONS,  404-409. 
of  partners,  56,  405,  407. 
of  causes  of  action,  409. 

JOINT  AND  SEVERAL  NOTE, 
what  it  is,  8. 
evidence  that  one  maker  is  surety,  9,  171,  820. 

joiin:  STOCK  companies, 

whether  directors  or  members  can  bind  company  by  bills,  81 
notice  of  dishonour  to  a  member,  287,  note  (z). 
effect  of  registered  deed  or  memorandum,  82. 

JUDGMENT  RECOVERED, 
its  effect,  811. 
by  default,  after  illegal  consideration,  164. 

JUDICATURE  ACTS  AND  RULES,  400.    See  Adian 


K. 

KNOWLEDGE, 

means  of,  whether  equiyalent  to,  142,  220,  241,  888,  note  {i) 
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LACHES.     See  PreserUmerU ;  Notice  of  Dishonour;  Principal  and 
Surety  ;  and  Crown, 

LADING,  BILL  OF, 

in  what  sense  assignable  at  common  law,  3,  note  {k), 
now  assignable  by  statate,  3,  note  {k), 

LANGUAGE, 

in  which  a  bill  may  be  written,  85. 

LAPSE  OF  TIME, 

where  a  bar,  independently  of  the  Statate  of  Limitations,  302,  371. 
See  StaMe  of  Limiiationa, 

LARCENY  OF  BILL  OR  NOTE, 
statutable  felony,  203. 
bill,  how  described  in  indictment,  345. 

LAW, 

payment  under  mistake  of  305. 

LAW  MERCHANT, 

need  not  be  pleaded,  3,  note  (k). 

parol,  release  by,  265,  266. 

preserved  when  not  inconsistent  with  Code,  308. 

LEGACY, 

when  it  will  amount  to  payment,  299. 

when  a  bill  or  note  might  have  operated  to  bequeath,  4, 

LETTER, 

direction  of,  containing  notice  of  dishonour,  224—226. 
miscarriage  of,  223,  389. 
on  whom  loss  falls,  395. 

LETTERS  OF  CREDIT,  109. 

LIEN, 

of  bankers,  8,  note  {k\  187,  199. 

power  of  sale  in  cases  of  lien,  199. 

when  determined  by  a  bill,  b78. 

when  it  revives,  378. 

not  desti-oyed  by  mutual  credit,  474. 

bill  of  exchange  conveys  none,  19,  21,  25. 

constitutes  a  holder  for  value,  139,  178,  196. 

not  barred  by  Statute  of  Limitations,  354. 

LIMITATIONS,  STATUTE  OF, 
policy  of  the  Inw,  352. 
when  introduced,  352. 
the  present  statute,  35?. 
its  general  effect,  353. 
does  not  destroy  the  debt,  353. 
foreign  Statute  of  Limitations,  354,  387. 
what  proceedings  it  limits,  354. 

B.B.B.  O  0 
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LIMITATIONS,  STATUTE  OY—eoTdinued. 

as  to  the  former  exception  of  merchantB*  accounts,  352. 

effect  of  statute  on  sub^^equent  indorsee,  354. 

when  it  begins  to  run,  35.5. 

on  a  bill  payable  after  date,  355. 

on  bill  to  be  delivered  on  a  contingency,  355. 

}>ayAble  by  instalments,  355. 

against  an  administrator,  355. 

on  a  bill  after  sight,  356. 

on  a  bank  note,  356,  noto  {d). 

on  a  bill  at  sight  or  on  demand,  356. 

after  demand,  357. 

in  case  of  fraud,  357. 

in  case  of  accommodation  bill,  357. 

where  there  has  been  both  non-acceptance  and  non-payment,  857. 

up  to  what  period  of  the  suit,  time  of  limitation  computed,  358. 

death  of  parties  after  action,  360. 

how  issuing  a  writ  may  obviate  statute,  358. 

the  saving  clause,  359. 

infants,  married  women,  lunatics,  prisoners,  and  parties  abroad 

359. 
supervening  disabilities,  360. 
acknowledgments  and  payments,  360 — 370. 

of  what  sort,  361. 

when  to  be  made,  365. 

by  whom,  365. 

before  action  brought,  365. 
Lord  Tenteixlen's  Act,  360,  362. 
evidence  of  date  of  acknowledgment,  362. 
construction  of  acknowledgment,  362. 
mutual  running  account,  862. 
devise,  363. 

acknowledgment  by  executors,  363. 
notice  in  newspapers,  363. 
part  payment,  363. 
appropriation  of  payments,  299,  364. 
payment  by  bill,  364. 
payment  by  goods,  364. 
no  stamp  on  acknowledgment,  364. 
statement  of  account,  364. 
payment  of  interest,  365. 
payment  of  money  into  coiirt,  365. 
payment  by  whom,  365. 

by  joint  contractors,  366. 
in  banki-uptcy  and  insolvency,  368. 
to  whom,  368. 
evidence  of,  369. 

signature  of  pai*ty  chargeable,  369. 
cliect  of  verbal  admission,  369. 
statute  retrospective,  369. 
entries  on  the  bill,  369. 
plea  and  replication  of  the  statute,  370. 
presumption  of  payment,  371. 
lapse  of  time,  independent  of  statute,  when  a  bar,  302,  371. 

LIQUIDATION, 

effect  of  discharge  under,  325. 

LIQUIDATORS,  83. 
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LLOYD'S  BONDS.    See  p.  77,  note  (A). 

LOAN  SOCIETIES, 

action  on  note  given  to,  84. 

no  stamp  on  instruments  issued  by,  126. 

LORD  TENTERDEN'S  ACT,  360. 

LOSS  OF  BILLS  AND  NOTES,  389. 

title  of  the  finder,  889. 

title  of  the  finder's  assignee,  389. 

proper  coarse  for  the  laser,  389. 

cannot  brios  an  action  against  the  Postmaster-General,  389. 

public  notice  of  loss,  390. 

presentment  and  notice  of  dishonour,  391. 

whether  an  action  lies  at  common  law  on  a  destroyed  bill,  392. 
will  not  lie  at  common  law  on  a  lost  bill,  392. 
at  least  not  unless  not  negotiable,  393. 

bill  in  hands  of  adverse  party,  391. 

loss  after  action  brought,  393. 

loss  of  half-notes,  394.  • 

trover  for  lost  bills,  394. 

action  for  money  had  and  received,  394. 

lost  bill  when  a  payment,  394. 

when  payment  of  a  lost  bill  protected,  293. 

a  court  of  law  had  no  jurisdiction  under  the  9  &  10  Will.  3,  c.  17, 
8.  3,  395,  note  (/). 

application  for  duplicate,  894. 

indemnity  to  be  given  by  the  loser,  395. 

proof  in  bankruptcy  of  a  lost  bill,  462. 

on  whom  the  loss  of  a  bill  or  note  sent  by  post  will  fall,  395. 

whether  an  action  will  lie  on  the  consideration  of  a  lost  or  de- 
stroyed bill,  392. 

pleading,  393. 

presumption  as  to  stamp  on,  129,  395. 

loss  of  one  of  a  set,  122. 

LUNATIC, 

bill  or  note  by,  69. 

pleading,  suing  and  being  sued,  70,  404,  406. 


ML 

MAKER, 

of  a  promissory  note,  who  he  is,  6. 

contract  of,  13. 

presentment  to,  for  payment,  not  in  general  necessary,  to  charge, 

13,  14,  98,  288,  289. 

unless  made  in  body  of  it,  payable  at  a  particular  place,  13, 

14,  98,  288,  289. 

MARKSMAN, 

signature  or  indorsement  b}^  86,  97,  170. 
evidence  of  mark,  434. 

O  O  2 
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MARRIAGE, 

contract  in  restraint  of,  void,  156. 
contract  of  marriage  brocage  yoid,  157. 
transfer  of  bill  on,  71,  72,  76,  198. 

MARRIED  WOMAN, 

her  contracts  void  at  common  law,  71. 

except  after  a  divorce  d  vinculo^  71. 
sole  trader  by  custom  of  London,  71. 
estoppel  on,  71. 

not  liable  fur  fraud  being  parcel  of  a  contract,  71. 
if  she  had  a  separate  estate  and  made  a  bill  or  note,  liable  in 

equity,  71. 
after  her  husband's  death,  a  promise  to  pay  valid  at  law,  72. 
where  her  hunband  is  transported,  72. 

or  alien  abroad,  72. 

or  presumed  to  be  dead,  72. 
where  a  bill  was  given  to  a  single  woman  and  she  married,  72, 

198. 
bill  or  note  give^  after  marriage,  74. 
reduction  into  possession  of  her  chose  in  action,  74. 
where  a  single  woman,  liable  on  a  bill,  marries,  74. 
indorsement  by  a  married  woman,  72,  198. 
note  by  husband  to  his  wife,  74. 
payment  to,  75,  76. 

acKnowledgmeut  by,  to  save  the  statute,  365,  867,  note  (j), 
husband,  when  liable  for  wife's  debt,  74,  75. 
Proi^erty  Act,  1882,  75,  76. 
joinder  of  claims  by  and  against  husband  and  wife,  74. 

MEMORANDUM,    See  also  De<^. 

effect  of,  oil  bill  or  note,  110,  111,  114,  869. 

duty  of  bankers  to  make,  on  bills,  &c,  when  paid,  195,  304. 

of  registered  company,  82. 

MERGER, 

in  an  instrument  of  a  higher  nature,  311. 

MESSAGE, 

sending,  no  proof  of  delivery,  149,  note  {g)* 
expenses  of,  225. 

MISCARRIAGE, 

of  the  post-office,  223,  389,  395. 

MISDEMEANOR, 

compounding,  when  an  illegal  consideration,  157. 
embezzlement  of  bills,  &c.,  46,  203. 

MISJOINDER, 
of  parties,  405. 

MISSPELLING, 

will  not  avoid  indorsement,  171. 

MISTAKE, 

alteration  of  bill  to  correct,  when  allowed,  335-337. 
amendment  of,  on  trial,  419. 
payment  under,  805,  330,  347. 
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MONEY, 

property  accompanies  possession,  186->188. 

MONEY  COUNTS, 

where  formerly  applicable,  409,  415,  436. 

MONEY  HAD  AND  RECEIVED, 
bill  or  note  eyidence  of,  24,  435. 

MONEY  LENT, 

bill  or  note  evidence  of,  24,  435. 

money  deposited  with  a  banker  is,  435,  477. 

MONTH, 

how  calculated,  89,  277. 

MOBAL  OBLIGATION,  » 

in  some  cases  a  good  consideration  for  a  bill  or  note,  147. 

MOBALS, 

tsontracts  contrary  to,  156,  381^  385. 

MORTGAGE, 

note  amounting  to  equitable,  128. 
note  collateral  to,  14,  112. 

MUTUAL  CREDIT  OR  DEALINGS.    See  Seiroff. 
what  is  it,  470,  472. 
need  not  be  money,  472. 
the  debts  need  not  be  due,  473. 
need  not  be  intended,  478. 
does  not  destroy  a  lien,  474. 

MUTUAL  PROMISES, 

when  satisfaction,  309,  note  (e). 


N. 

NAME, 

proof  of,  484. 

suing  in  another's  name,  2,  178,  403. 

no  one  liable  on  a  bill  unless  his  name  be  there,  86,  44. 

NEED, 

presentment  to  referee  in  case  of,  269. 

NEGLIGENCE, 

of  transferee  formerly  affected  his  title,  186,  390,  note  (d), 
now  does  not,  187. 

unless  it  amount  to  fraud,  187. 
estoppel  by,  255,  346,  note  {k), 

NEGOTIABILITY, 

words  constituting,  93,  167,  169,  336. 
not  now  necessary,  93,  167. 
words  limiting,  30,  93,  167. 
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NEGOTIATION, 

what  amounts  to,  2,  169. 

NEW  AND  OLD  STYLE,  277. 

NEW  SECURITY,  113,  165,  313,  377.    And  see  BmeuHd 

NON-ACCEPTANCE, 

notice  of,  219,  noto  (a).    Soe  Notice  of  Dishonour. 

NON-APPARENT  ALTERATION, 
effect  of,  140,  338. 

NON-COMPOTES,  69. 

NON-PAYMENT, 

notice  of,  219,  note  (a),  291.     See  Notice  of  Dishonour* 

"  NOT  NEGOTIABLE  "  BILI^  AND  NOTES,  93,  167. 

"NOT  NEGOTIABLE"  CHEQUES,  30, 167. 

NOTARY  PUBLIC, 
how  appointed,  212. 
his  office,  212. 

what  he  may  charge,  214,  215.     And  see  Appendix  L 
iu  case  one  cannot  be  found,  213.    And  see  Code,  s.  94,  and 
Sched.  I. 

NOTE,  PROMISSORY.    ^>e%  Prtmissory  Note. 

NOTICE, 
how  t 
])roof  iu  bankruptcy  of  note  payable  after,  462. 


})ow  pleaded  generally,  419. 

)f  iu  bankrupt 
uf  dissolution  of  partnership,  57 — 59. 


NOTICE  OP  ACCEPTANCE, 

instead  of  delivery,  169,  note  (t),  262. 

NOTICE  OF  DISHONOUR, 
mode  of  giving  it,  219,  223. 
what  form  of,  requisite,  219,  222. 
instances  when  held  insufficient,  221,  note  (A). 

the  like  where  sufficient,  222  note  {hy 
statement  of  x)arty  on  whose  behalf  it  is  given,  223. 
notice  of  protest  need  not  accompany  it,  215,  223. 
verbal  message,  220. 
notice  by  post,  223. 
how  it  should  be  directed,  224,  226. 
where  it  should  be  posted,  224. 
evidence  of  posting,  224. 
conscQUcnce  of  miscarriage,  223. 
special  messenger,  225. 

when  expense  of  special  messenger  maybe  charged,  225,  446,  467. 
by  what  conveyance  notice  of  dishonour  should  be  sent  abroad, 

225. 
at  what  place  to  be  given,  226. 
when  to  oe  given,  227. 
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NOTICE  OF  DISHONOUR— wniiniuirf. 
nait  bnsinoss  day,  207,  227,  2Sa. 
where  the  partiea  !iva  ia  different  places,  227. 
in  the  same  place,  223. 

where  a  party,  receiving  notice,  must  traiiamit  it,  229. 
whether  it  may  be  given  on  the  daj  of  dishouoar,  229. 
notice  through  hrani'ii  hanks,  230. 
in  cita  bill  ia  deposited  with  banker  or  agent,  229. 
where  Sunday's  or  holid-iya  intorvenn,  230. 
bank  holidaya,  207,  230. 
on  whom  proof  liea,  231,  241. 
what  ia  evidence,  224,  217,  24S. 
by  whom  notice  may  be  given,  231. 
cannot  be  given  by  a  atranger  Ui  the  bill,  232. 
ID  whose  favour  it  enures,  232. 

where  the  notice  circulates  back  through  several  parties,  229,  234, 
notice  of  dishonour  of  a  bill,   payable  at  a  particular  placo,  need 

not  be  given  to  acceptor,  236, 
by  an  agent,  229,  233. 
to  wham,  233. 
to  an  a^t  or  stlomey,  235. 
to  parties  jointly  liable,  37. 
to  a  party  not  iudoraing,  238,  290. 
to  a  guarantor,  182,  238,  290. 
to  an  indorscr  giving  a  bond,  239. 
consequences  of  neglect  to  give  notice,  239. 
wbat  excuses  notice  or  delay,  239. 
waiver,  240,  247. 
ConntermanJ  of  pyment,  240. 
where  draiver  had  no  elfecU  in  drawee's  bands,  240. 

or  reasoii.-ible  expectation  that  the  bill  would  bo  raid,  242, 
243,  246,  note  (n). 
ignorance  of  residence,  246. 
in  case  of  death,  246. 

of  illness  or  accident,  243. 

of  bills  drawn  liy  aeveral,  on  one  of  themselves,  246. 
impossibility  of  giving,  240,  246. 
bill  or  note  not  negotiable,  247. 
death,  bankruptcy  or  inaolveni^y  of  drawee,  246. 
where  bill  is  on  an  insullicieni  stamp,  247. 
notice  to  produce,  not  necessary,  260. 

consequence  of  ne;;1ect  waiveiL  by  promise,  payment  or  acknow- 
ledgment, 240,  247. 
laches  not  imputable  to  the  Crcwn,  249. 
pleading  where  notice  is  cxcuseil  or  waived,  249,  416. 
of  a  lost  bill,  391. 

NOTICE  OF   ILLE9ALITY  OF  CONSIDEEATION  OR  FRkVD, 
141,  and  note  (p),  164. 
burthen  of  proof,  136,  140,  141,  143. 

:e  (ci),  291.     See  Ii'otiee 
HOTICE  OF  NON-PAYMENT,  291.     See  Notice  <^  Dislumovr. 
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NOTICE  TO  AN  AGENT,  148,  235. 

NOTICE  TO  PRODUCE, 

when  defendant  must  givo  notice  to  produce  bill,  435. 
notice  of  dishonour  not  necessary,  250. 

NOTICE  TO  PROVE  CONSIDERATION, 
not  necessary,  137,  note  (d). 

NOTING, 
what,  214 

is  an  incipient  protest,  214. 
use  of  noting,  215. 
expenses  of,  215,  439. 


0. 

OBLIGATION  TO  ACCEPT  OR  PAY,  268. 

OFFICIAL  SITUATIONS, 

liability  of  persons  filling,  83. 
bill  or  note  given  to  them,  84. 
officer  of  friendly  society,  84. 

And  see  39  k  40  Vict  c.  45,  s.  18  (2),  Jppendix. 

OLD  AND  NEW  STYLE,  277. 

OPTIONAL  STIPULATIONS  BY  DRAWER  OR  INDORSER,  99, 
112,  175,  176,  285. 

"OR  ORDER," 

of  the  words,  1,  93,  168,  169. 

subsequent  insertion  of  these  words,  93,  168,  note  (a),  169,  334, 
336. 

OVERDUE  BILL  OR  NOTE, 
transfer  of,  190,  192. 
burthen  of  proof,  190,  191. 

when  a  bill  on  demand  is  orerdue,  14,  23,  192,  280. 
when  a  cheque  is,  23,  192. 
when  a  note  is,  14. 
equitable  relief,  193. 

And  see  Equities  oil  InstrumefUs, 

OVERSEER, 

note  given  by,  83. 
note  given  to,  157. 


P. 
PAR  DELICTUM,  what  is,  154. 

PARISH  OFFICER.    See  Overseer, 


I 
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PAROL  EVIDENCE, 

to  show  no  contract,  112,  175. 
that  bill  delivered  as  an  escrow,  113. 

PART  OF  CONSIDERATION  ILLEGAL,  165. 

PARTIAL  ACCEPTANCE,  260. 

PARTICULAR  PLACE, 

bill  or  note  payable  at,  13,  98,  261,  284,  289. 
debenture  payable  at,  284. 

PARTICULARS  OF  DEMAND, 
now  generally  unnecessary,  412. 
special  indorsement  on  writ,  412. 
general,  415. 

PARTICULARS  OF  FRAUD,  &c., 
when  required  in  pleading,  419. 

PARTNER, 

what  constitutes  a  partnership,  47. 

actual  and  ostensible  partnera,  47. 

agreement  not  to  draw  bills,  47. 

partners  both  entitled  and  liable  by  bill,  47. 

where  one  partner  can  bind  the  other  on  a  bill,  50. 

not  bound  by  joint  and  several  note  of  his  co-partner,  60. 

nor  if  style  of  firm  varied,  51,  and  note  (c). 
farming,  mining  and  joint-stock  partnerships,  51. 
partnerships  not  in  trade,  51. 
partner  exceeding  his  authority',  52. 

creditor  carrying  on  partnership  under  deed  of  aiTangement,  52. 
executoi's  receiving  snare  of  profits,  52,  note  {h), 
effect  of  partnership  articles  against  drawing  bills,  54. 

where  thei-e  is  notice,  53. 
pleading  and  evidence,  54,  note  (ir). 
partner  in  two  firms,  55,  468. 
firm  and  individual  of  same  name,  55. 
incoming  partner,  55. 
when  the  holder  of  a   bill  discharges  the  firm  by  taking  fresh 

security,  55. 
ratification,  55. 
dormant  partner,  55,  478. 
where  the  partnership  was  to  commence  by  relation  from  a  time 

past,  56. 
when  a  dormant  partner  may  join  as  plaintiff,  56. 

or  be  joined  as  defendant,  56. 
nominal  partner,  56. 
dissolution,  57. 

notice  of  it,  57. 
notice  of  retirement  of  secret  partner,  58. 
effect  of  dissolution,  59. 
dissolution  by  death,  59. 
transfer,  how  to  be  made  after  dissolution,  59. 
when  authority  to  indorse  after  dissolution  may  be  inferred,  59. 
dissolution  by  bankruptcy,  60. 
occasional  partnership,  60. 
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PARTNER— ftwUtnued. 

snrvivorship,  60,  note  (c). 

acknowledgment  taking  a  bill  oat  of  the  statute,  866. 

Boviirs  Act,  47,  478. 

Partnership  Act,  1890,  47,  notes  (5),  (e). 

PARTS  OF  BILLS.    See  Seta  of  BiUs. 

PAWNING  BILLS.    See  Pled^ng  Bills. 

PAYEE, 

who  he  is,  1. 

description  of,  89. 

indorsement  by  another  man  of  same  name,  90. 

where  there  is  no  payee,  92. 

a  fictitious  payee,  91,  268. 

his  title  when  he  is  a  third  person  like  that  of  first  indorsee,  90, 

148,  note(y),  318,  and  see  Code,  s.  89  (2). 
when  principal,  and  when  surety,  171,  818. 
joint  and  alternative,  93. 

PAYMENT, 

in  due  course,  292. 

presentment  for.    See  Preaenlmcntfar  PaymetU. 

transfer  after,  177,  195,  297. 

to  whom  payment  should  be  made,  293. 

to  wrongful  bolder  of  bill  payable  to  bearer,  293. 

when  not  payable  to  bearer,  89,  294. 
of  a  lost  or  stolen  bill,  293,  376.    See  Lon  of  Bills  and  Notes. 
of  a  forged  bill,  39,  305,  846.     See  Forgery, 
of  crossed  cheques,  30,  346,  note  (k\  375,  note  (u). 
when  payment  should  be  made,  299. 

at  what  time  of  day,  297. 
before  bill  is  due,  297. 
when  a  legacy  will  be  a  satisfaction,  299. 
effect  of,  under  Statute  of  Limitations,  863,  373. 
piyment  after  action  brought,  298. 
Dy  banker's  notes  and  cheques,  298. 
appropriation  of  payments,  299. 
rateable  appropriation,  301. 
part  payment,  195,  302,  383. 
by  acceptor,  295. 

by  drawer  or  indorser,  194,  195,  295. 
by  a  stranger,  195,  296. 

by  drawer  where  is  a  third  person  payee,  177,  195. 
when  a  bill  taken  of  a  third  person  is  payment,  374. 

S resumptive  evidence  of  payment,  302,  371. 
elivering  u^  the  bill,  298,  303. 
giving  a  receipt,  303. 
effect  of  a  receipt,  304. 
tender,  11,  304,  322. 
retractation  of  payment,  305,  822. 
how  far  a  bill  or  note  is  considered  payment,   298,  872,   375, 

481. 
how  far  extinction  of  the  debt  as  to  one  party  on  a  bill  will  be 

fuitisfaction  as  to  another,  811,  818,  322. 
to  an  infant,  68. 
to  a  married  woman,  75. 
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PAYIlENT-H»n/*nued. 

by  negotiable  iostraiueutsi  298,  375. 

evidence  of  payment,  803. 

when  to  be  deemed  complete,  305. 

on  bank  holidays,  276,  283.     And  see  Appendix  IL 

PAYMENT  OF  MONEY  INTO  COURT, 

effect  under  the  Statute  of  Limitations,  365. 
to  obtain  leave  to  defend,  makes  plaintiff  a  secured  creditor, 
469,  note  (a;). 

PAYMENT  SVPRA  PROTEST, 
what  and  how  made,  305. 
right  of  party  paying  supra  protest^  306. 
notice  of  dishonour  bv,  306,  note  ( pi). 
paying  for  honour  without  protest,  306,  note  (^}. 
of  accommodation  bill,  274. 

PENCIL, 

bills  and  notes  may  be  written  in,  85. 

PETITIONING  CREDITOR'S  DEBT.    See  Bankruptcy. 

PLACE  WHERE  BILL  OR  NOTE  IS  MADE, 
superscription  of,  86. 

PLACE  WHERE  BILL  OR  NOTE  IS  PAYABLE, 

apix}iuted  by  the  drawer,  98,  259,  note  (m),  284,  289. 

by  the  acceptor,  259,  261,  284,  289. 

by  maker  of  note,  13,  98,  284,  289. 
Bank  of  England  Notes,  80,  99. 
other  bank  notes,  99. 
a  debenture,  284. 

PLEADING, 

of  law  merchant  unnecessary,  3,  note  (Jt), 

imbecility,  6P. 

drunkenness,  70. 

written  agreement,  114. 

in  action  on  bill  payable  at  a  particular  place,  287. 

where  note  so  payable,  284,  288,  289. 
statement  of  claim,  415,  416. 
of  presentment  and  notice  of  dishonour,  249,  416. 
statement  of  maturity  of  instrument,  417. 
no  notice  of  indorsement  required,  417. 
of  protest,  217,  416. 
statement  of  defence,  417. 
under  Judicature  Acts,  418. 
every  material  fact  to  be  alleged,  419. 
if  not  traversed  admitted,  419. 
except  at  or  after  reply,  419,  note  (x), 
malice,  fraud,  or  notice,  419. 
amendment,  419. 

the  old  plea  of  non-assumpsit,  418. 
traverse  of  acceptance  anci  indorsement,  418. 
effect  of  traverse  of  indorsement,  418. 
absence  of  consideration,  419. 
denial  that  plaintiff  is  holder,  404,  418. 
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PLEADING— «on^i/itierf. 

defect  of  stamp  need  not  in  general  be  pleaded,  where  the  bill 

must  be  proaucod,  128. 
effect  of  pleading  over,  421. 

statutable  jurisdiction  over  pleas  framed  to  embarrass,  421. 
sham  pleas,  421. 
an  estoppel,  429. 
foreign  law,  388. 
alteration,  339. 

replication  to  plea  denying;  consideration,  429. 
distributive  replication,  430. 
payment,  304,  420. 
satisfaction,  420. 
Statute  of  Limitations,  370. 

wliether  proof  of  same  debt  in  bankruptcy  should  be  raised  by 
pleading  or  motion,  465. 
And  see  ConiUer-claim  and  Set-off^  422. 

PLEDGING  BILLS, 

in  the  case  of  a  bill  confers  no  ^lower  of  sale,  41,  139,  187,  199. 
rights  of  party  to  whom  bill  pledged,  2,  41,  139,  187,  199,  233. 
by  agent,  41,  46. 

POLICY,  PUBLIC.    See  PMic  Policif, 

POSTAGE,  446,  467. 

POST-DATING,  18,  86. 

POST-OFFICE, 

delivery  to  ))OStman,  173,  224. 

letters  should  be  sent  to  authorized  oflSce,  224. 

l)ost  mark,  how  far  evidence,  225. 

miscarriage  of,  223,  389,  395. 

on  whom  loss  falls,  395. 

presentment  by  post,  21,  note  (I),  208,  283. 

laws  of  French,  173. 

POWER  OP  ATTORNEY.    See  Attorney,  Poicer  of. 

PRE-EXISTING  DEBT,  46,  145. 

PRESENTMENT  FOR  ACCEPTANCE, 

what  time  may  be  given  for  deliberation,  209. 

whether  the  bill  may  be  left,  209. 

advisable  in  all  cases,  205. 

when  necessary,  205. 

when  it  should  be  made,  206. 

at  what  hour,  207. 

when  excused,  206,  208. 

to  whom,  207. 

consequence  of  negligence  in  party  presenting,  209. 

course  when  drawee  cannot  be  fouud,  or  is  dead,  or  bankrupt, 

208. 
whether  the  owner  is  bound  to  acquiesce  in  acceptance  by  agent, 

42. 
bank  holidays,  207. 


Index,  573 

PRESENTMENT  FOR  PAYMENT, 
how  made,  21,  note  (0,  283. 
in  case  of  bankruptcy  or  insolvency,  289. 
vrhether  necessary  when  a  bank  stops  payment,  2S9,  note  (/). 
not  necessary  in  order  to  charge  a  guarantor,  whose  name  is  not  on 

the  bill,  290. 
where  drawee  is  dead,  or  not  to  be  found,  286,  290. 
when  holder  is  dead,  288. 
when  to  be  made,  276,  283. 
at  what  hour,  283. 
computation  of  time,  276,  279. 

where  the  instrument  is  payable  at  sight  or  on  demand,  276,  280. 
after  sight,  279. 
of  a  cheque,  16,  20,  280. 
usance,  277. 
general  rules,  280. 
of  bank  notes,  282. 

where  no  time  is  specified,  88,  283,  285. 
where  bill  lost  or  aestroyed,  391. 
where,  when  a  bill  is  made  payable  at  a  particular  place,  98,  259, 

261,  284,  289. 
pleading,  where  bill  is  made  so  payable,  287. 
jirescntment,  when  note  is  so  payable,  13,  note  (v?),  284. 
when  place  of  payment  is  mentioned  in  a  memorandum,  14,  284. 
not  necessary  in  order  to  charge  acceptor  or  maker,  288. 
effect  of  not  presenting  on  the  liability  of  other  parties,  288. 
when  neglect  to  present  is  excused  or  waived,  289. 
presentment  for  payment  to  the  drawee,  necessary  before  present* 

ment  to  acceptor  for  honour,  271. 
when  bill  or  note  due  on  Sunday,  &c.,  276,  283. 
on  bank  holidays,  207,  276.     And  see  ApiKtxdix, 

PRESUMPTION, 

of  consideration,  3,  136,  142. 

oi  bona  fides,  136,  142,  187. 

when  burden  of  proof  shifted,  141,  142. 

that  bill  indorsed  before  due,  171. 

as  to  order  in  time  of  indorsements,  171. 

of  payment,  302,  371. 

as  to  stamp,  129,  395. 

of  delivery,  140,  173. 

of  time  01  acceptance,  257. 

of  undue  influence,  69. 

PRINCIPAL  AND  AGENT.     See  i4y«i^. 

unnamed  princix>al  not  liable  on  a  bill,  36,  44. 

PRINCIPAL  AND  SURETY.     See  /^idulgence. 

when  evidence  of  this  relation  admissible,  9,  320. 

what  parties  princi|>als,  and  what  sureties,  318 — 320. 

valid  agreement  to  give  time  to  the  maker  or  acceptor  discharges 

other  parties,  321. 
agreement  to  give  time  to  prior  indorser  discharges  subsequent 

indorsers,  318,  324. 
the  agreement  to  give  time  must,  in  order  to  discharge  other 

parties,  be  a  valid  one,  321,  324. 
taking  fresh  security,  324,  326. 
obtaining  a  judgment,  325. 
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PRINCIPAL  AND  SURETY— «>7i«m«ec?. 
inability  to  recover  against  principal,  324. 
warrant  of  attorney,  325,  327. 
accepting  part  payment,  325. 

proving  under  adjudication,  325.     And  see  Bankruptcy. 
now  discharge  of  surety  may  be  prevented,  327. 

how  waived,  328. 
compounding,  325. 
waiving  execution  against  the  person,  324. 

against  tlie  goods,  324,  note  (r). 
agreement  that  the  surety  shall  not  be  discharged,  828. 
contribution  between  co-sureties,  330. 
action  between  co-sureties,  330. 
proof  under  an  adjudication  by  a  surety,  463. 
rights  of  sureties,  329—331. 

PROCURATION,     ^^q  Agent, 

the  words  per  procuration,  notice  of  limited  authority,  41. 

PRODUCTION  OF  BILL, 

unnecessary  at  trial  unless  issue  require  it,  435. 

PROMISE  TO  PAY, 

effect  of,  217,  249,  291,  416,  437,  442. 

PROMISES,  MUTUAL, 

when  satisfaction,  309,  note  {e), 

PROMISSORY  NOTE, 
what  it  is,  6,  120,  281. 

if  under  seal  may  now  be  negotiable,  77,  note  (A),  124,  note  (k), 
what  at  common  law,  and  what  by  statute,  7. 
foreign  promissory  notes,  7, 13. 
form  of,  7,  11, 13. 
note  by  a  man  to  himself,  7,  101. 
note  by  a  man  to  himself  and  another,  7,  101. 
English  notes  assignable  abroad,  7. 
joint  and  several,  8. 

contribution  between  joint  makers,  9,  329. 
payable  by  instalments,  13,  196,  note  (^). 
contracting  words  in,  11. 

invalidated  by  agreement  to  give  further  security,  13. 
not  invalidated  by  reciting  collateral  security,  13. 
ambiguous  instruments,  2,  note  (e),  101. 
must  be  for  a  certain  sum  of  money  only,  103. 

and  in  specie,  104. 
must  not  be  conditional,  104. 

nor  be  payable  out  of  a  particular  fund,  107. 
stamp  in  such  cases,  108,  note  {d), 
time  of  payment  may  be  uncertain  if  inevitable,  88,  106. 
when  an  irregular  note  may  bo  evidence  of  an  agreement,  108. 
effect  of  memorandum  on  the  note,  110. 
of  distinct  agreement  relating  to  the  note,  111. 
when  evidence  under  the  common  counts,  436. 
given  by  an  infant  for  necessaries,  67. 
payable  after  sight,  88,  276—279. 
payable  at  a  particular  plac^,  13,  note  {w\  284. 
no  payment  of,  aujyra  protest,  307. 
accompanying  mortgage,  14,  112,  128. 
delivery  necessary  to  complete,  6. 
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PROOF.    See  Evidence, 

under  adjudication  in  bankraptcy.    See  Bankrupley. 
of  consideration,  135,  142. 

PROSECUTION, 

bills  or  notes  given  on  the  abandonment  of,  157. 

PROTEST, 

necessary  on  foreign  bills,  211. 

by  whom  to  be  maile,  212. 

office  of  a  notary,  212. 

when  and  where  protest  should  be  made,  213. 

form  of  a  protest,  214. 

for  better  security,  214. 

notice  of  protest,  when  necessary,  215,  223. 

copy  of,  215. 

when  protest  is  excused,  216. 

of  inland  bills,  cheques,  anl  notes  unnecessary,  26,  216. 

of  lost  bills,  210. 

pleading,  217. 

evidence,  217. 

acceptance,  «{fpra  ^o<6«/,  269 — 274. 

^^ymeaX  supra  priAeU,  305 — 307. 

stamp  on,  122,  125,  214. 

PROVIDENT  SOCIETY, 

cheque,  bill  or  note  of,  126.     And  see  39  &  40  Vict,  c  45,  Appendix, 

PUBLIC  INTERESTS, 

contracts  against,  156,  385. 

PUBLIC  OFFICER, 

sues  and  is  sued  for  some  companies,  84,  405. 

PUBLIC  POLICY, 

bill  given  for  consideration  contrary  to,  156. 


QUALIFIED  ACCEPTANCES,  210,  259. 


R. 

RAILWAY  CX)MPANY, 

cannot  draw  or  accept  a  bill,  78,  note  {k). 
indorsement  by,  36,  note  (a),  78,  note  (/). 

RATEABLE  APPROPRIATION,  301. 

RATIFICATION, 
of  agent's  acts,  37. 
of  partner's  acts,  55. 

by  an  infant,  66.     And  see  InfanW  Relief  Act, 
forgery  incapable  of,  39,  268. 
after  druukenncss,  71,  note  (n). 
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RATIHABITION, 

its  effect,  37,  note  {d). 

RECEIPT, 

stamp  on,  125,  304. 

may  oe  demanded,  304. 

effect  of,  304,  438. 

when  on  a  bill,  no  stamp  necessary,  125,  304. 

parol  evidence  admissible  to  explain,  438. 

unstamped,  may  bo  used  to  refresh  the  memory,  304. 

RED  INK, 

alteration  in,  334,  note  {h). 

REDUCTION  INTO  POSSESSION, 
of  chose  in  action,  74. 

RE-EXCHANGE, 

what  and  when  recoverable,  444. 
when  proveable,  444,  467. 

REFEREE  IN  CASE  OF  NEED,  269, 306. 

REGISTRATION, 
of  companies,  82. 

RE-ISSUABLE  NOTES, 
what,  118,  126,  195. 
re-issuing  bill  after  premature  payment,  177,  194,  263,  297 

RELEASE, 

what  it  is,  262,  313. 

premature,  814. 

at  maturity,  265,  313. 

by  a  party  not  the  holder,  266,  314. 

to  the  acceptor,  265,  313. 

to  one  of  several  joint  acceptors  or  makers,  314,  322. 

how  far  a  covenant  not  to  sue  will  operate  as  a  release,  815 

its  effect  on  the  liability  of  other  parties,  322. 

effect  may  be  restrained  by  terms  of  instrument,  315. 

its  effect  on  the  liability  of  a  surety,  322. 

by  appointing  debtor  executor,  61,  815,  323. 

transfer  after,  197. 

by  parol,  good  by  the  law  merchant,  264,  266,  note  (v). 

REMOTE  PARTIES, 
who  are,  148. 

RENEWAL  OF  A  BILL, 

effect  of,  113,  166,  313,  377. 

meaning  of  agreement  to  renew,  113. 

reasonable  time  allowed  for  application  for,  113. 

when  it  discharges  other  parties,  324,  327. 

when  it  is  a  satisfaction  of  the  former  bill,  165,  313,  377. 

of  bill  given  on  illegal  consideration,  165. 

of  bill  given  without  consideration,  165. 

of  altered  bill,  338. 
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RENT, 

bill  or  note  does  not  suspend  distress  for,  374. 

REPEALED  ACTS.    And  see  Code,  s.  99... 682. 

REPUTED  OWNERSHIP.    See  Bankruptcy,  477,  478. 

REQUEST  TO  PAY, 

what  sufficient  on  the  face  of  the  bill,  89. 
how  made,  283—286,  288. 

RESIDUE, 

transfer  for,  196. 

RESTRICTIVE  INDORSEMENT,  40,  180. 

RETIRE 

meaning  of  the  word,  93,  195,  263,  296. 

RETOUR  SANS  PROTET,  216. 

RETRACTATION  OF  PAYMENT,  305. 

REVENUE  LAWS,  386. 

RIGHT  TO  BEGIN,  431. 


S. 

SALE  OF  BILL, 

what  is  considered  as  such,  182,  377,  402. 
power  of,  whew  there  is  a  lien,  199. 

SANS  FRAIS, 

effect  of  those  words,  216. 

SANS  RECOURS, 

effect  of  those  words,  45,  175. 

SATISFACTION,  ^  ^      ^       ,    ^^^ 

not  necessary  to  rescission  of  contract  before  breach,  d08. 
its  requisites,  309. 

from  one  jmrty  releases  the  others,  311. 
payment  of  a  smaller  sum  by  a  third  party,  802,  309. 
engagement  by  a  third  party,  310, 
relmquishing  a  suit,  810. 
when  a  bill  operates  as,  310. 

SCOTLAND, 

bills  and  notes  of,  126. 

discharge  by  Scotch  bankruptcy,  883. 

law  peculiar  to,  21,  178,  402.     And  see  Code  ss.  53,  T'S,  and  100. 

SCRIP,  78,  108. 

SEA, 

bill  made  at,  386. 

beyond  seas,  what  is,  130,  359. 

B.B.B.  P    ^' 
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SECURED  CREDITOR, 

bill  holder  not  in  genera)  a,  469. 

unless  money  paid  into  Court,  409,  note  {x). 

SKCURITY, 

taking  security  from  one  partner,  55. 
collateral,  13,  14,  326,  373. 
new  or  substituted,  113,  161,  165,  190,  813,  377. 
deposited.     See  DeposUed  Securities. 

SET-OFF  AND  MUTUAL  CREDIT, 
nature  of  set-off,  422—428. 
unknown  to  common  law,  423. 
early  recognized  by  equity,  423. 
Introduced  by  statute,  428. 
former  general  statutes,  424. 
statutes  permissive  not  imperative,  426. 
what  debts  might  be  set  on,  424. 
pleading,  427. 
particu&re  of  set-off,  428. 

set-off  and  mutual  credit  in  bankruptcy,  423,  470. 
bow  to  bo  taken  advantage  of,  427. 
set-off  in  equity,  427. 

where  an  indemnity  will  operate  as  a  set-off,  429. 
against  holder  of  overdue  bilL     See  Trantfer. 
under  Judicature  Act,  427. 
when  barred  by  Statute  of  Limitations,  854. 

m 

SETS  OF  BILLS, 

what  they  are,  131. 

who  entitled  to  bill,  when  parts  are  in  different  hands,  133. 

number  of  parts,  132. 

effect  of  omitting  to  refer  to  other  parts,  133,  note  (/). 

liability  of  drawee  or  indorser,  133. 

copies  of  bills,  133. 

suosttituted  part,  134. 

stamp  on,  138. 

SHERIFF, 

duties  of,  448,  459. 

may  sue  on  bills  and  notes  seized  under  a  writ,  202. 

SHOP  NOTES,  11. 

SIGHT 

wlut  it  is  on  a  bill,  88,  205,  277,  356. 

on  a  note,  88,  205,  356. 

presentment  of  bills  and  notes  at  sight,  88,  276,  279. 

no  days  of  grace,  279. 

bills  and  notes  after  sight,  88,  205,  279. 

SIGNATURE, 

essential  to  liability,  36. 

of  drawer,  97. 

where  to  be  written,  97. 

by  a  mark,  86,  97,  170,  434. 

when  to  be  affixed,  92,  97,  188,  2;':4. 

by  an  ngent,  36. 
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SIGNATURE— «m/t»M«rf. 

not  formerly  essential  to  an  acceptance,  257. 

bat  is  so  now,  257. 
foiged  or  unauthorized,  89. 
proof  of,  434,  487. 

SIMPLE  COKTRACT  AND  SPECIALTY  DEBTS,  61. 

SOLICITOR.    See  AUomcy. 

SOMNAMBULISM,  71. 

SPECIAL  INDORSEMENT,  172. 

SPECIALTY  AND  SIMPLE  CONTRACT  DEBTS,  61. 

SPECIE, 

bill  or  note  most  be  for  payment  in,  104. 

SPELLING, 

wrong,  will  not  prejudice  indorsement,  171. 

SPIRITUOUS  LIQUORS, 
bill  or  note  for,  163. 
appropriation  of  payment  to,  163. 

STAMP, 

existing  acts,  115. 

how  instruments  to  be  written  and  stamped,  116. 

separate  duties,  116. 

appropriated  stamps,  116. 

impressed  stamps,  117. 

adhesive  stamps,  117. 

stamping  after  execution,  117,  121. 

exemptions  from  stamp  duty,  118,  123, 126. 

on  foreign  bills  and  notes,  120,  121,  123,  386. 

on  colonial  bills,  386. 

on  re-issuable  notes,  118,  126. 

when  notes  may  be  re-issued,  118,  126,  195,  293,  295. 

reservation  of  interest,  127. 

on  post-dated  bill,  18,  86. 

effect  of  want  of  a  stamp,  117,  127,  129. 

effect  of  post-stamping  contrary  to  law,  117. 

on  instruments  which  are  in  law  but  agreements,  108,  119. 

when  objection  to  the  stamps  should  be  taken,  128. 

pleading,  128. 

none  on  acknowledgment,  864. 

penalties  on  unstamped  instruments,  118,  121,  122. 

effect  of  alteration  under  the  Stamp  Act,  334. 

amount  of  stamp,  122 — 125. 

on  sets  and  parts  of  bills,  133. 

on  foreign  securities,  125. 

presumption  as  to  stamp,  129,  395. 

STAMP  ACT,  116-129. 

STATEMENT  OF  CLAIM,  416. 
of  defence,  417. 
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STATUTE. 

former  general  issue  by,  aboliuhed,  418. 
of  limitations.     ^&^  Limitations. 

STATUTES.    See  JppendU  11. 

STAYING  TROCEEDINGS, 

in  what  cases,  and  on  what  terms,  proceedings  will  be  stayed,  430, 
455,  458. 

STEALING.    See  Larceny  and  Lost. 

STEELING, 

meaning  of,  94. 

STIPULATIONS, 

optional  by  drawer  or  indorser  on  bill  or  note,  99,  112,  175,  285. 
conditional  delivery  binding  between  immediate  parties,  113, 173, 
176. 

STOCK-JOBBING, 

statutes  prohibiting  repealed,  161. 
putting  upon  stock,  161. 
when  a  bul  was  void  for,  162. 
innocent  indorsee,  159 — 161. 

STRANGER, 

payment  by,  195,  296,  and  note  (o),  309. 
indorsement  by,  169,  note  (/),  177. 

STRIKING  OUT  INDORSEMENTS,  177,  195. 

STYLE, 

old  and  new,  how  computed,  277. 

SUBSCRIBING  WITNESS.     See  Attesting  WUntM. 
none  now  required  to  a  bill  or  note,  95,  434. 

SUIT.    See  Action. 

who  may  sue  on  a  bill,  2, 19,  178,  403. 

SUM  PAYABLE, 

subscription  of,  94. 

sum  in  Dody  prevails,  19,  94. 

figures  in  margin,  94,  note  (z). 

SUNDAY.     See  Holiday. 

SUPERVENING  DISABILITY,  360. 

SUPRA  PROTEST, 
acceptance,  269. 
payment,  305. 

SURETY.     See  Principal  and  Surety. 
proof  by  surety  in  bankruptcy,  466. 
rights  of  sureties,  329. 
may  be  barred  by  composition  deed,  326. 
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SURVIVOKSHIP, 

Among  partners,  69. 


SUSPENSION, 

of  right  to  sae  on  bill,  812. 

effect  of  renewal,  813,  877. 

by  debtor  becoming  adminiitrator,  68. 

none  by  covenant  restraining  right  to  sue  for  a  limited  time,  813. 

815.  ' 

not  by  collateral  agreement  upon  good  consideration,  813. 


T. 
TEARING  IN  PIECES,  294,  847. 

TENDER,  11,  104  note  («),  421. 
of  part,  304. 

plea  of,  after  day  of  payment,  297,  421. 
interest  ceases  to  run  after,  442. 
when  bills  or  notes  a  good  tender,  10,  11. 

TESTAMENTARY  PAPER, 

when  a  bill  or  note  might  haye  been,  4.    See  Will, 

TIME  OF  PAYMENT,  88. 

may  be  uncertain  if  ineyitable,  88,  106. 
when  not  expressed,  88,  283. 

See  PreaerUmewlfor  Payment  and  JDajfB  of  €frac$. 
giving  time.     See  FrincipcU  and  Swnty. 

TIPPLING  ACT.    See  SpirUwms  Liquon, 

TOKENS,  188. 

TRADING, 

what  transactions  in  bills  constitute,  458. 
now  immaterial  in  bankruptcy,  451. 

TRANSFER.    See  Indorsement  and  Delivery. 
modes  of,  169. 

after  partnership  dissolved,  59. 
what  Dills  transerable,  167. 
liability  of  party  transferring  by  delivery,  181e 
by  sale,  182. 

under  peculiar  circumstances,  188. 
before  bill  filled  up,  188. 
after  due,  190. 

after  refiisal  to  accept  where  the  transferee  has  notice  of  the  dis- 
honour, 189. 
where  he  has  no  notice,  189. 
set-off  to  overdue  bill,  191. 
transfer  of  overdue  cheque,  28,  192. 
of  cheque  drawn  on  banker  of  the  bearer,  198. 
after  abandonment  of  right  by  transferee,  194. 
after  payment  by  party  ultimately  liable,  194. 
after  payment  by  other  parties,  194,  296. 
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TKlL'SSYER—ixmtinued. 

after  premature  payment,  195. 
after  partial  payment,  195. 
transfer  to  acceptor,  61,  195. 
transfer  for  part  of  the  sam  dae,  196. 
for  residue,  196. 
after  release,  197. 
after  action  bronght,  197. 
in  a  foreign  country,  197,  882—384. 
after  holder's  deatb,  197. 
after  bankruptcy,  198,  481. 
after  mamag|e,  71,  75,  198. 
by  deposit  with  banker,  198. 
by  will,  199. 

danaiio  mortis  eaiudf  199. 
how  it  resembles  a  legacy,  201. 

effect  of  transfer  in  removing  technical  difficulties,  203. 
by  party  incapable  of  contracting,  86,  174. 
in  bankruptcy,  198,  481. 
fraudulent,  455,  461.    See  Bankruptcy. 
voluntary,  461. 

when  equity  would  restrain,  203. 

of  a  forged  or  altered  bill.      See  Chapters  on  AUeraJtion  an 
Trantfer, 

TRIAL, 

mode  of,  481. 

TROVER, 

against  transferee  of  agent,  40. 

lav  for  bUls,  897. 

when  it  changes  the  property  in  a  bill,  398. 

to  what  period  int  ;rcst  computed  in  action  of,  442. 

TRUSTEE, 

though  bankrupt  may  still  indorse,  198,  481. 
See  also  Bestridivt  Indorsement  and  Agent. 

TRUSTEE  IN  BANKRUPTCY.    See  Bankruptcy. 
Ajid  see  Bestrictive  Indorsement  and  AgenJL 


U. 

UNDUE  INFLUENCE, 

effect  on  securities  given  under,  68. 
burden  of  proof,  69. 

USAGE, 

general  usage  part  of  the  law  merchant,  3,  note  (h). 

USANCE, 

what  it  is,  89,  277. 

what  between  different  countries,  277. 

USURY,  158,  444,  448. 

UTTERING  rORGED  BILLS.    See  Forgery, 
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V. 


VALUE, 

*'  holder  for  value  "  an  anibiguons  ezpression,  139,  140. 
burden  of  proof  of,  3,  135,  189,  141,  and  note  (p). 

VALUE  RECEIVED, 

these  words  unnecessary,  95. 

VARIANCE, 

amendment  of,  on  trial,  419. 

VARYING  ACCEPTANCE,  210,  259. 

VENUE,  409. 

in  County  Courts,  410. 

VOID  BILLS, 

in  bankruptcy,  452. 
foi^ry  of,  341. 
gaming  contracts,  159 — 161. 

transferee  for  value  can  recover  on  bill  or  note  given  for,  189, 155 
159. 

VOLUNTARY  TRANSFER, 
when  void,  458. 


W 
WAGER, 

void,  158,  159. 

transferee  for  value  can  recover  on  bill  or  note  given  for,  189,  155, 
159. 

WAIVER,  264. 

of  indorsement,  194,  266. 

of  acceptance,  265. 

of  presentment,  99,  291. 

of  want  of  protest,  99,  216. 

of  absence  of  notice  of  dishonour,  99,  247. 

of  fieri  fadaa,  312. 

when  the  taking  of  a  bill  effects  a  waiver  of  a  lien,  377. 

by  surety  of  effect  of  indulgence  given  to  principal,  828. 

WANT  OF  EFFECTS.    See  IfftcU, 

WARRANT  OF  ATTORNEY.    See  Attorney,  JFarraiU  of. 

WARRANTY, 

transfer  by  doliveiy  warrants  genuineness  and  title,  182,   185, 

402. 
indorsement,  how  far  wan-ants  genuineness  of  former  indorsements 

and  drawing,  176,  294,  note  (i). 

WARRANTY  FRAUDUtENT, 

when  a  defence  to  an  notion,  152. 


684  IncUa^. 

WIVE.    See  Manned  Woman, 

WILK 

when  a  bill,  cheque,  or  note  might  be,  before  the  late  statute,  5. 
when  an  indorsement  might  operate  as  a  testamentaiy  instru- 
ment, 5« 
transfer  of  a  bill  by,  199. 

WITNESS.    See  JSvidenee  and  AUesUng  TTUnm, 

WEIT  OF  INQUIRY.     See  Inquiry. 

WRIT  OF  SUMMONS,  858,  410—415. 


\*  Should  ihe  Index  in  any  part  of  it  he/otmd  drfeetive,  ike  reader  is 
nferrtd  to  the  copious  Analytical  TaUe  of  Contents  prefixed. 


THE  END, 


kBADBrmr,   AOKIW,  3t  CO.  LIMD.,  PBIXTERS,  WHITSrRIABfl. 


0 


'I 

i  ; 


-.1=? 


'i 

_  -i 

:  i 


4 


ASTg 


